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Religion in a Secular Society

1. Introduction

The proposal from the Australian Human Rights Cossion for a law to protect
religious freedom has occurred at a time when,ustralia, we have witnessed
attempts, by those who express an aggressive fbsecalarism, to exclude religious
commentary from public debate. Adherents of tieswseem to hold that the doctrine
of the separation of Church and state is not, @asdimstitution provides, the protection
of the Church and people of religious beliefs frgpvernment interference with
religious belief and practice, but rather justifiee exclusion of all but atheistic, or at
least agnostic, views from involvement in publiba&. Aggressive secularism would
thus seem to have emerged as a form of anti-rekgiadicalism and intolerance.

This paper focuses on issues around defining sesmland what kind of a secular
society Australia is, and what role or place relig and religious beliefs have in a
pluralist society. The paper explores the placeelifious commentary in public debate
in a pluralist society and the emergence of thelaest view that public policy can be
shaped by insisting on neutrality in relation tottees of private morality and religious
belief, a neutrality that therefore excludes religs moral beliefs from the realm of
public policy formation and law. This paper argtieat rather than representing
neutrality, that view of secularism would seem &wdremerged as a belief system in
itself and therefore a partisan basis for poliayrfation.

The paper argues instead for tolerance of the rddfgrent beliefs found within
Australia as a pluralist society, and respectlierright and, in fact the obligation, of all
citizens to seek to participate in and contribotéhke processes that lead to the
formation of public policy. The paper suggestt ths a tolerant society, we should
welcome all to public debate so that public pohegty be formed on the basis of
listening to the arguments and evaluating propasalheir merits. In that way not
only the outcomes, but the processes by which taenahose outcomes, may give
expression to equal respect for the worth and tligrfieach member of the human
family, within his or her cultural or community dext and as we seek to attain our
shared goal of serving the common good of humanity.

2. A Secular Society

2.1 What is a Secular Society?

The judgement that we live in a secular society neflgct an historical aberration, a
modern phenomenon, and largely an exclusively Wegteenomenon. Though there
are other States, such as Turkey, that are comstiglly secular (notwithstanding the
recent judicial difficulties of Turkey’s ruling ARarty with its Moslem identity).

The philosopher Charles Taylor in his recent boalSecular Age* suggests that a
secular society may be one in which one can enfydigan politics without ever
encountering God. Apart from some vestigial praysr such an occasion as the
opening of Parliament, now to be preceded by aamedcfrom the original owners of
our land, (or an occasional speech from a membenimdrity religious party who
became elected through the vagaries of the sysiemidcting upper chambers and inter
party dealing on preferences), Australian politios basically secular according to
Taylor’s characterisation.

! Charles Taylor “A Secular Age” Harvard UniversRyess: Cambridge, Massachusetts 2007
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In another sense though, Australia is even morelaethan our American counterpart.
In 2005, only 40% of Australian marriages took platthe presence of a Minister of
religion? Whereas in America, 40% took place without a tiexi of religior®

America, despite a rigorous separation of ChurchState, is the Western society with
the highest statistics for religious belief andgtie.  Formal religious practice in
Australia is in decline. In that sense a secwdarety may mean a society in which
people are predominantly not religious by beliepractice especially where that is
considered in terms of attendance at formal raligiobservances. In that case, though
constitutionally secular, one would not describ&k&y as secular, given the vast
majority of the population is Muslim, with 95% dachg their belief in a God and
adopting religious practicés

Taylor however identifies a third sense of secatariby which he means to refer to the
rise of the alternative of secularism as a forrbalfef.

A society may be secular in the first sense ofr@hi not being a part of public life, the
so-called separation of Church and State. It neagdrular in the second sense of
declining religious belief and practice. Finaliynay be secular in the sense of
secularism emerging as an alternative belief form.

It seems to me that it is the latter that we at@eg@sing in Australia, and it appears as a
very aggressive exclusionist form of secularismalhiiews religious belief and
practice with arrogant intolerance and dismissigeneThis kind of secularist belief is
characterised by attempts to exclude contributionmublic discussion on the basis of a
kind of bigotry that classifies the contributiorfsp@rsons who are religious in a
nominalist way. The view is summed up in the titfe recent conference convened by
the Fabian Society on the topic: “Separating Ché&&tate: Keeping God Out of
Government.”

That secularism can be its own belief system caseba in the words of Friedrich
Nietzsche when he described the origin of posaiteism “to be found in a wholly
deliberate act of choice, an inverted act of faatkruly religious commitment in
reverse”™

The problem is that ideological secularists seetadtave colonised the word “secular”
to their own ends. In its origins, “secular” retat to the affairs of the world, ie the
governance of worldly affairs. Historically it hadthing to do with any idea of God
being absent from the world but a recognition thatChurch governs herself in the
matters proper to herself and the State goverel itsthe matters proper to itself
without either institution as an institution usumgiwhat is proper to each reafm.

2 Australian Bureau of Statistiddarriages Australia 200®ocument No. 3306.0.55.001
http://www.abs.gov.au/ausstats/abs@.nsf/mf/3306.0@ Accessed L April 2008

? http://atheism.about.com/b/2006/01/27/religioustiage-vs-civil-marriage.htm

* European Commission “Social values, Science auhiiology”Eurobarometer 2005
http://ec.europa.eu/public_opinion/archives/ebs/@B5_report_en.pdfAccessed L April 2008
® Charles Journéfhe Meaning of Grac€hapman: London 1960 p. 117

® John Fleming private communication 24/9/2009
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It has however no longer become possible to usaufag in its original meaning, as it
has been taken over by those for whom it denoteBgaous observance of an atheistic
belief system or at the very least, an agnosti¢ tmm#he exclusion of any form of
theism. In the age in which we live it might bdtbeto use terms that are more
properly descriptive of an inclusive multi-culturpluralist society in which everyone
participates without discrimination as to racegieln, class or cultural background.
We ought perhaps to use the word “pluralism” to mehat was originally meant by
“secularism”. A pluralist society is one thataarant of a wide range of belief
systems, inclusive of all persons whatever thdiefseor their cultural background. In
that way we would be taking a positive step to dtbe neutering noxious bigotry of
some self proclaimed secularists which now bordarthe totalitariar.

2.2.  Public Debate in a Pluralist Society

A question that every intelligent participant inoia debate faces is the question of
how to conduct oneself in pluralist debate and velnatiegitimate personal ambitions
for that participation.

To expect to produce public policy to one’s likiwguld be an aspiration to
demagoguery or tyranny. More than that, it wouléiodl against basic ideals of
freedom. It is not unreasonable however to exibed public debate on matters of
public policy be about achieving a pluralist ratimfor public policy and in that sense
a public morality.

Human persons do not live in isolation but in comityu We do need a public
morality, a set of values that underlies our pustractures and institutions and guides
our conduct in community. Some basic norms areireduor persons to live together
harmoniously.

To that end, we each have a personal responsitolggek to know the truth and to
engage in discussion about the moral norms andgpdlicy. Those who take that
search for truth seriously, from idealists like lemmuel Kant, libertarians like John
Stuart Mill through to religious conservatives, Baipheld the view that the pursuit of
truth is best served by protecting each person &gtarnal coercion, from anything that
would impinge upon his or her psychological freedmmvhich would prevent
individuals from freely associating or freely exgsg their views. The right to
freedom of thought, conscience and religion is mssefor the protection of many other
rights, and ought not to be impeded, provided jingttpublic order is protected.

The search for truth, then, is an inquiry that $tidae free and informed and developed
by dialogue. Freedom of association and free miisgiussion are a crucial part of that
inquiry.

Society also has the right to defend itself anditigens against possible abuses
committed on the pretext of freedom of religion gEmital mutilation of women —
though that is more a cultural phenomenon thatigioes practice). But governments
should not be arbitrary or unfair in that resp&vernment has responsibilities to
safeguard the rights of all citizens and for thaqaful settlement of conflicts of rights.

" bid.
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Peace comes about when people live together in thaysespect the dignity and rights
of each.

There is a thus need for a public morality, a $etooms that govern our relationships
with each other based on the fundamental noticegaél respect for persons, our
inherent dignity, and our inalienable rights. Thes&ons constitute the basic
components of the common good. Outside of thesmnets and obligations of the
common good, persons have freedom in full range.

2.3.  State Neutrality about Religion in Australia

A legitimate aim of involvement in public debateasseek to develop policies that give
expression to equal respect for persons. Thermang differences of opinion as to
what constitutes respect for persons and indeed iwha@eant by “human dignity”. That
discussion is fruitful and worthwhile, and the admitions of a plurality of approaches
deepen and strengthen understanding. Open pulllateléhus serves important
functions.

The point is not to exclude considered perspectrnas discussion, but to listen to each
and to gain the insights that each brings. Big@timiting and destructive of
community precisely because it is an effort toaseland exclude contributions from
discussion. In recent times we have witnessedxtraadinary bigotry of exclusive
secularism that has attempted to exclude religi@uspectives from public discussion.

As an example of this form of secularist activigxmerican jurist Ronald Dworkin
asserts the essentiatigligious content of respect for the intrinsic value of hunfige.

He argues that State enforcement of responsikiliigorotect the intrinsic value of
human life would breach the First Amendment andutiderstanding that a state has no
business prescribing what people should think atmutltimate value of human life,
about why human life has intrinsic importance, abdut how that value is respected or
dishonoured in different circumstandes.

This argument is linked in Australia to the AustaalConstitution. Section 116
provides:
“The Commonwealth shall not make any law for essalhg any religion, or for
imposing any religious observance, or for prohilgitthe free exercise of any
religion, and no religious test shall be requirschajualification for any office
or public trust under the Commonwealth.”

The meaning of section 116 was determined by tigé iourt of Australia in the
famous “Defence of Government Schools” (DOGS) tad®81. Barwick CJ: “the
establishment of religion must be found to be thiea of the making of the law.
Further, because the whole expression is "for &shag any religion”, the law to
satisfy the description must have that objectiveésasxpress and, as | think, single
purpose’

8 Ronald DworkinLife’s Dominion(New York: Knopf, 1993), 164.
°Black v. The Commonwea]t{i981) HCA 2, (1981) 146 CLR 559 (2 February 198t 579,
http://www.austlii.edu.au/au/cases/cth/HCA/1981ttalh
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The purpose of these provisions in the Australiangiitution is, then, to limit the role
of the State, not to limit the role of the Churctaay other religious grouping. Having
come from a society where the King nationalisemji@h and made the Church a
department of State under parliamentary contrakgmiting and marginalising those
whose religious opinions differed from those of 8tate, it is not surprising that the
founders wanted a Constitution which would allovwxmaum freedom of religion.
Where religion is concerned, it is the Church tie#ds protection from the hubris of
politicians and not vice versa. The Church didingiose religion upon England.
England imposed its views on the Chuth.

Moreover, the Australian Constitution does not edel religious arguments, religious
people, or the Churches from public debate. Th@sippis true. People are not to have
their religious freedom infringed by the state anel to be permitted to express their
religious opinions in the public square. The AusaraConstitution itself recognises the
legitimacy of religion in the public square whemjts Preamble, it says that we, the
Australian people, are “humbly relying on the biegs of Almighty God”. This is
further supported by the custom of the Parliametuelgin each day with prayer
including the “Our Father*!

Perhaps it is fairer to say that the Australian €itution provides for the cooperation

between Church and state, religion and state. MidHagan, Research Associate in

Government and International Relations at The Usityeof Sydney, put it this way:
Australia does not have a legally entrenched polecior even a vague set of
conventions, of the separation of church and statan the appointment of Rev.
Samuel Marsden as one of the first magistrateolon@al New South Wales, to
the adoption of explicit policies of state aid ttenominational schools during the
1960s, to the two examples mentioned above, Aisthals had a very consistent
tradition of cooperation between church and st&eparation of church and
state”, along with “the separation of powers” otequing the Fifth”, are phrases
that we have learned from the US, and which meselye to confuse once they
are taken out of the context of the American Coumtin

What Australia does have is a principle of stagaitrality, or equal treatment, when
dealing with churches. This principle dates bacleast to Governor Bourke (if not to
Macquarie) in colonial NSW, and extends all the walp contemporary Australia
where government monies at all levels go quite apm the churches so that they can
run schools, hospitals, employment agencies, saoidiare bureaux and even drug
injecting rooms. This principle of neutrality is tnentrenched in either the State or
Federal Constitutions, and has no legal standi@gnstitutionally, State governments
could still conceivably nominate an establishedrchuonly the Commonwealth is
forbidden to do so by Section 116 of its Constitnt) Ultimately, the strength of the
principle comes from the conventions hammered autdlonial Australia that saw
English and Scottish established churches deprofetheir priority in government

19| am indebted to John Fleming in a chapter wewtbared entitled “Seeking a Consensus” in John
Fleming and Nicholas Tonti-Filippini (Ed€ommon Ground? Seeking an Asutralian Consensus on
Abortion and Sex Educatiot Paul Publications 2007 pp. 312-330
11 |

Ibid.
2 bid.
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funding. It survives into the twenty-first centusgcause no major party could seriously
contemplate abandoning'ft.

The principle of state neutrality has coexistedustralia with a strong secular tradition
in politics in the sense that there is no offi@hlrch and no expectation that what the
Church or Church’s might say would be translated law. For most of our history
most Australians have been quite happy with thecgrle that governments should not
favour one church over anothér.

2.4 Bigotry about Participation of Religion

Notwithstanding the legal position, many politictaand others have behaved in a way
that does not respect the Australian Constitutipddmanding that bishops, priests,
ministers, churches, and other religious bodigs $teeddling” in politics. Suclad
hominemattacks represent an egregious appeal to prejaddteinjust discrimination
against certain people or institutions. It ioadiypocritical in the strict sense because
such advice is usually given by, but not expectegpiply to, those whose religion is
variously described as secular, “humanist”, atieist agnostic.

Examples of publicly expressed religious bigotrysinificant members of the press,
political establishment, and others abound. Thevwief Christians are associated with
fundamentalism, that unenlightened and ignorandiynaiatic religion, which is
impervious to science, reason, and compassion. Miehell, columnist for Sydney’s
The Sun Heraldexemplified the crudest expression of anti-Cathoigotry when
accounting for the way in which NSW Senators vatgdinst a private member’s bill to
overturn the ban on therapeutic cloning in 2006aE&'s Ursula Stephens and Steve
Hutchins were described as coming “from the darkestsses of the NSW right”, while
Senators Bill Heffernan and Concetta Fierravantit$\igere “mediaevalists” who

“took their stand somewhere around the fifteentitugy when the Spanish Inquisition

was in full swing™*®

Senator Amanda Vanstone, in supporting therapelditing, said “There are different
views on when life begins, but no religion hasrilgat to seek to have its view
legislated.” Never mind that Senator Vanstone theted to have her own religious
views legislated. Each politician was expecteddteyand Vanstone cast her vote
according to her own opinion. But she was wronggliopoliticians of a different

religious opinion to her own that they did not halve same right to seek to persuade
the Parliament to a particular point of view. Ther@othing in the Australian
Constitution to justify the denial of equal rightsfree speech on the basis of a person’s
religious or other opinions.

The Hon. Tony Abbott was constantly questioned ab@uobjectivity and even his
right to be able to hold the office of Minister fldealth because he is a Catholic. This
was a constant theme in the debate over the abattiqy RU-486. And the same line of
questioning of his religious views continued irat&n to the therapeutic cloning
debate.

13 |bid.

4 Michael Hogan, “Separation of Church and Statd®’Nlay 2001),
http://www.australianreview.net/digest/2001/05/hogaml.

15 Alex Mitchell, “Faulkner Lone State ALP SenatorBack Cloning Legislation, The Sun Herald12
November 2006, 22.
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Question:

Do you get the feeling that every time you openryaouth on these issues of
conscience or ethics people—your critics—impugnryuoatives because of
your religious faith?

Tony Abbott:

| think that it's noteworthy that no one was demagdhat religion be kept out
of politics when Bruce Baird, Barnaby Joyce, anep&en Fielding opposed the
Government’s immigration bill but, on this partiauissue, there are enormous
demands, including from prominent members of thizdcdarty, that “religion”
be kept out of politics.

Now, the truth is that | certainly haven’t injectealigion into politics, and |
don’t believe on the stem cell issue or the clongsgie anyone has injected
religion into politics. The arguments that I've dsand other opponents of
change in this area have used, are all based oarhuaiues. They’re not based
on religious teaching.

Question:
But it's a religious issue. Stem cells is a religgassue, and you could easily
argue that case as well, couldn’t you?

Tony Abbott:

Well, —my arguments are not based on religioushe®y. They're not based
on Scripture; they're not based on what the PopgheArchbishop of
Canterbury or the Dalai Lama has said—they’re basedhat | think are

decent human values that can be apprehended bypemggardless of his or her
religious views:®

Abbott exemplified the classical Catholic appro&zhlebating moral issues in the
public square when he insisted that he was arguinipe basis of agreed “human
values” (the wrongfulness of killing the innocerahd the scientific account of when
human life begins. He did not appeal to data wisdhe sole preserve of revelation.

To make it clear that people should discount viearstrary to those held by the elites,
media outlets commonly describe dissenters as ‘e®atholic” or “fundamentalist.”
We have yet to see anyone from the elites descebédtheist” or “agnostic”. Which
begs the question, “Why not?” All human beingsiafieenced by their personal
religious and philosophical commitments. Why istbnly to be considered a problem
for Christians? The attempt to define out of puldibate contributors who come from
selected religious viewpoints (but not others) eplkfies how deeply anti-religious and
sectarian bigotry goes, especially among thosewdidd regard themselves as
“enlightened”, even “educated”.

8 “Doorstop Interview—Herceptin listed on the PBS2’' August 2006,
http://www.health.gov.au/internet/ministers/pubirghnsf/Content/health-mediarel-yr2006-ta-
abbsp220806.htm?0OpenDocument&yr=2006&mth=8.
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2.5 Religious Participation in the Public Square

When people of religious persuasion, either asviddals or in company with others of
similar mind, take part in public discussion, tlteyso legitimately simply as citizens
expressing a view about the common good and tineiples that are needed to protect
the common good. They are behaving responsiblyaking their civic role seriously,
provided of course that they conduct themselvepgrty within the norms of the
Australian democratic system. This caveat alsoieppb those who replace intelligent
argument and debate widld hominenattacks which invite people to disregard fellow
citizens on the basis of their religion.

A major issue in this respect has been the issuespiect for human life. The view
that human life is to be protected is implied bg §imple idea of equal respect for
persons. As such it is expressed as a right imteenational human rights instruments,
and in fact the only right which is explicitly regaised in the instruments as an inherent
right (ICCPR n. 6). Itis legitimate to argue abwino is a person, but that is not
essentially a religious debate, even if religioasgle may be inclined to be more
sensitive to the need to protect those who are mdserable on the fringes of life.

The Australian Constitution protects religious fiem, including freedom of
association and of expression. The right to belired in public debate is therefore
protected. It is manifestly unjust and extraordigdrigoted to claim that religious
people ought not to be permitted to contributehat their contribution ought not to be
considered.

At the same time, contribution to public debatedset® be aware of the sensitivities of
others. Public policy advances through seekingtpamhagreement and being careful to
respect areas of disagreement. There is a rolefat John Rawf€ calls “public

reason”. The latter is a discussion that takeseptan the basis of agreed fundamental
principles.

However it is important that there is also contohdéscussion of those fundamental
principles, as well as on the application of thamd it is appropriate in a pluralist
society that all perspectives are brought to bpanuhat discussion in a considered
way.

During the 2006 phoney Federal election campalgnjdurnalist David Burchelirote
of (now Prime Minister) Kevin Rudd's canny decistorpresent his political
philosophy chiefly in terms of a personal senstaith.*®

This was seen as politically opportunistic ratlnemt reflecting the reality of what Mr
Rudd called a basic congruence between the Christiac of respect for individual
human dignity and freedom, and the social demaxcteddition out of which his party
has evolved.

7 John Rawls, ‘The Idea of Public Reason Revisitedohn RawlsThe Law of Peoplgd999) Harvard
University Press 1999
'8 David Burchell “Rudd's religion strikes a chorliistralianJanuary 6 2007
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The journalist’s cynicism belies our common needlisten to, to search for, and to
identify those core values that will make our conmites great, whomever and how
many espouse them, and from wherever those valigtg originate.

The great traditions in every age and culture hamded to identify the very same core
values. Our human need for a transcendent rehbtyis beyond the merely human
ultimately outlasts every other alternative belgg both intellectually and

emotionally

3. Public Reason and the Case of BioethiCs

3.1 A Catholic in a Pluralist Environment

In this section | hope you will excuse its autolagghical nature. It is offered as a
personal experience of the openness of Austratiaiety to religious contribution in
public policy formation and to that extent what nteeyconsidered something of an
ideal of pluralist public policy formation.

For many years | have practiced as a consultaettimst and in that role have served
Australian governments both State and Federal argbeernment committees, and
elsewhere as a consultant to the Office of Teclgyhssessment of the US Congress
and to the German Federal Department of Health/éeldiare.

Though holding secular qualifications in Philosophlyave never made a secret of my
status as a practicing Catholic. From time to tirhave drawn criticism for that, no
more so than when in 2006 | was a member of anraliest Health Ethics Committee
subcommittee on reproductive technology and a ss&ion from a major university to
the committee attacked my membership on the groahdsy religious beliefs.

As a general rule, my involvement in public polasvelopment has been tolerated,
though in the public forum, rather than being dfées$ just in terms of my profession,
the media generally insist on mentioning that I@atholic, though they do not as a rule
mention the religious beliefs of other participaintsiebate. To some extent that
indicates secularist bigotry as though the readistsners or viewers need to be warned
that the view that they are about to hear is a @iathiew, but other types of view need
no such warning.

The circumstance (referred to above) in which | wrégcised by a major university and
thus a major client of the NHMRC for my beliefsatikfully did not require me to offer
a defence of my role on the committee in the pr@oésieveloping public policy as a
person with religious convictions. The submisdian asserted that | should be
excluded from membership of the committee. The NHIMRd not ask me to resign
and the NHMRC, sensibly in my view, did not respémdact on or make public the
comments that referred to me in that way. Howelvad, they done so in a way that was
to my disadvantage, there would seem to be nothidgistralian law that would have
protected me against being discriminated againshemasis of my beliefs, though an
argument might have been put on the basis of @éseti6 of the Constitution and an
argument might have been put that the Australiame@unent as a signatory to the
ICCPR had an obligation to protect me under cldise

9 A large part of this section is drawn from andetientitiedPublic Reason and Bioethigghich has
been accepted for publication in the jourNalWw Blackfriars.

10



Religion in a Secular Society

Given that protection of freedom of religion is shebject of the present enquiry, it
would seem to be worth producing here an explanaimut the right of a person with
religious convictions to be involved in the devetwmt of public policy. This
explanation reflects a view about the way a tolepduralist society should operate
when it comes to allowing participation in publialigy formation.

Central to Christian ethics is a concept of humignity founded on thémago Dej and
informed by the life and teachings of Jesus Chrihe Church however has many
voices: prophetic, academic/professional, humanistd artistit”. In the field of
bioethics the proclamation of the Word of God anthe@ss to the person and teachings
of Christ are prophetic and essential, but not géithe voice that a pluralist audience is
prepared to hear. More importantly, out of respecthe differing beliefs of others,

one would not attempt to speak prophetically iswinstances in which there was not a
shared basis of belief.

Bioethics, as a pluralist system of regulationiohfiedical research and practice,
demands a voice other than the prophetic. Forrasizn, upholding the dignity of the
human person within Bioethics calls us to develégnguage and reasoning that
belongs to the pluralist rather than the religiagsld. This of course may be seen by
some as a conflict with the vocation of a Christidinalso means buying into the debate
represented by the present pope, Benedict XVI'sraent as Cardinal Ratzinger, that
“reason has a wax nose”, by which he meant thastihpe of reason is determined by
theological convictiorfs. In his 1996 address to the Congregation of thetiine of

the Faith, “Current Situation of Faith and Theolo@ardinal Ratzinger agrees with
Karl Barth’s rejection of philosophy as the foundatof faith independent of faith, but
rejects Barth’s claim that faith is a pure paratttat can only exist against reason and
totally independent from it. He calls for a newaldgue between faith and philosophy.
“Reason”, he said, “will not be saved without thaél, but the faith without reason will
not be human?

My own understanding of the role of philosophyeett the late Pope John Paul II's
comment:

“Every people has its own native and seminal wisadricth, as a true cultural
treasure, tends to find voice and develop in fowhih are genuinely
philosophical. One example of this is the basiofarf philosophical knowledge
which is evident to this day in the postulates \whitspire national and
international legal systems in regulating the difsociety.”

The task of a national bioethics committee, sucthe®ne on which | currently serve,
is to seek to be a part of the project of develg@ind applying those values that can be
truly considered a “cultural treasure”. In thagpect | hope to be giving expression to

2 John W. O’Malley, Four Cultures of the West (Londblarvard University Press, 2004) 7

% Tracey RowlandRatzinger’s Faith: The Theology of Pope Benedid’ XYUP 2008, p. 5

%2 cardinal Joseph Ratzinger An address to the Cgatjom of the Doctrine of the Faith, “Current
Situation of Faith and Theology” (1996itp://www.ourladyswarriors.org/dissent/ratzsitud8én
Accessed 18June 2008

%3 pope John Paul Rides et Ratiq1998) n. 4

11
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the concluding words to philosophers of Pope Jaul P in his letter “Faith and
Reason”:

“They should be open to the impelling questionschtarise from the word of
God and they should be strong enough to shapettiwight and discussion in
response to that challenge. Let them always stav&uth, alert to the good
which truth contains. Then they will be able tonfioilate the genuine ethics
which humanity needs so urgently at this partictitae. The Church follows
the work of philosophers with interest and apprsmm and they should rest
assured of her respect for the rightful autonomtheir discipline. | would want
especially to encourage believers working in thigdoghbphical field to illumine
the range of human activity by the exercise ofesoa which grows more
penetrating and assured because of the suppedgives from faith.”

In that respect | do not see that there is a doshgtbetween faith and reason, or
between theology and philosophy. Philosophy waadoolish indeed if it willingly
blinded itself to theology and to Scripture ancbtesd never to consider propositions
that emerged from consideration of the nature ef@heator and the relationship
between created and Creator. What is differeatigphilosophy is that it resolves to
test those propositions against reason and tojgsekcation, rather than accept them
simply as a matter of faith. For a Christianréhis no difficulty in considering the
teachings of Christ, and, in faith, believing thembe true, but, because true, able to
withstand the examination of reason.

It would be mistaken to think that, because inuaglist society we cannot expect that
others share our faith, we must not introduce @hnsotions, and if we do, they must
be under some other guise. Such subterfuge ealielignity. It is better to go into a
committee meeting or a Parliament known for onaithfin Christ Jesus, but also for
one’s willingness to listen to others and to explooncepts with a view to seeking truth
that is broadly recognisable by others. In otherds, one seeks, as a matter of mutual
respect, common ground between one’s own unashantedbviously Christian beliefs
and the beliefs of others, and with a willingnessgtestion and to explore together
what is true and good.

In his earlier critique of the Vatican docum&ududium et SpeRatzinger asserts that
“.... It seemed to many people, especially from Gerseaking countries, that
there was not a radical enough rejection of a doextf man divided into
philosophy and theology. They were convinced thiatlamentally the text was
still based on a schematic representation of namndethe supernatural viewed
far too much as merely juxtaposed. To their mirtdok as its starting point
the fiction that it is possible to construct awatl philosophical picture of man
intelligible to all and on which all men of goodiglan agree, the actual
Christian doctrines being added to this as a gartawning conclusion

24 Joseph Ratzinger “the Dignity of the Human Persorflerbert Vorgrimler (edCommentary on the
Documents of Vatican Wol V (Burns & Oates: London 1969), pp. 115-163
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He goes on to attribute this error to the Thomistélt can hardly be disputed that as a
consequence of the division between philosophyth@dlogy established by the
Thomists, a juxtaposition has gradually been eistadxdl which no longer appears
adequate. There is, and must be, a human rea$aith, yet conversely, every human
reasogeis conditioned by historical standpointed teason pure and simple does not
exist.’

It is worth noting in this respect Ratzinger’s erapis on historical standpoint, and thus
on culture and tradition, is also a basis for moicthe philosopher Alasdair

Maclintyre’s approach, and the latter has drawmcgih on the grounds of relativism
for it.

My own experience in working within a pluralist é@mnment towards an agreed policy
on matters of public ethics is that each of us dweg) our own culture and tradition
and that is likely to include theological traditsonWhat is spoken about, however, is
not theology as such, but rather the search fet afsagreed and basic values upon
which a coherent policy can be formulated. Tlesoas why we each uphold a basic
value is not so much discussed as accepted, andidmemerges is a position that is
both determined by individual culture, but also ethiranscends individual culture,
because it is held in common across cultures aadbé@an subjected to scrutiny and the
need for justification on its own propositionalres.

A philosopher thus has more to contribute to thedtwssion than a theologian, precisely
because as philosophers we are interested in @xgplahy a teaching is good for
mankind and justifying it in human terms. A Chkiaa philosopher regards him or
herself as informed by faith but willing to seelpbophical propositions tested for their
justification, believing that what God wants forisgjood for us because he loves us.

In that respect, the response | would wish to makbe claim that reason will not be
saved without faith is to claim that independentadth, goodness is a property that is
recognizable by those who are unfamiliar with tiee@ures. In public discussion in a
context of participants who belong to a range @h$aand none, it is legitimate and
worthwhile to adopt the role of mutually seekingdentify a common understanding of
human goodness and what we call the Pauline ptenaijth respect to not doing evil by
acting against human goodness, in order to achievgood. In other words faith is
informative and not separate from our experiendghd®igood, but the good also appears
to be a property which remains recognisable bydludsio apparent faith. Faiths are
not to be excluded from that pursuit, for that wbhé both arrogant and bigoted, but
the task is one of seeking to find that which ascendent of individual faith, culture
and tradition.

At the level of discussing virtue, St Thomas Aqugiaacepted the division of virtues
and saw the cardinal virtues (wisdom, justice re@st and courage) as distinct from
the religious virtues (faith, hope and love), hofglthat all virtues other than the
religious or theological are in us by nature, adoay to aptitude and inchoation, but not

% Those who follow in the philosophical tradition®f Thomas Aquinas who is a middle ages
philosopher/theologian who applied the writing ke tAncient Greek philosopher Aristotle to the tafk
natural theology.

%% |bid.
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according to perfection. The theological virtues claims, are from withodf. By that
he means that the cardinal virtues belong to reakmre and recognised simply by
reflecting on our human experience, but the theoldgyirtues do require a source
external to us, namely revelation of divine truitthe person and teaching of Christ for
them to attain their deepest and fullest meaning.

From practical experience in consulting in ethiéghin the practice of psychiatry, |
would claim that the cardinal virtues transcenditran and culture simply because to
completely lack any one of them would be a forrmeital illness. One only has to
consider for a moment what it would be like to beally without wisdom and thus
unable to identify goodness, or to be totally withoourage and thus unable to venture
out, or to be totally without justice ands thusklacsense of the needs of others, or
totally without restraint and thus be unable totoarone’s passions or inclinations.
The cardinal virtues are essential to living in coumity.

The religious virtues however presuppose a Godthayt are not without philosophical
justification independently of faith in the persoinChrist who so illuminates them by
his personal witness and teaching. They beloradl teligious traditions and not just
the Christian.

Persons who believe in a divinity are entitleddelksto understand human nature
through theological sources, and they are entitdenffer the fruits of their researchers
to the wider community to be evaluated for merd amrth. | would argue from the
basis of a Christian understanding that human Isesing designed for communion and
that true human happiness and human fulfilment eagr occurs as a result of gift of
self, and that that understanding does providepghdef meaning for marriage and
human sexuality. In this respect | hold that JBhnl Il did not replace appeal to what
Is supposedly ‘against nature’, with a radicallglizial doctrine of the spousal
relationship (or nuptiality), as some have claiffiedut rather he has insisted on
understanding sexuality in terms of the communibpessons that is our ultimate
vocation and which finds expression in this lifahe gifts of marriage and, by analogy,
committed celibacy.

In other words far from decrying the “against nattarguments, Pope John Paul Il has
instead developed the notion of what is a humanreaand that part of that nature is
the vocation toward forming a communion of persolRer a Christian thenago Deiis

not of a single person but of a communion of thpersons. The relationship of each to
the other thus provides the goal and the modétdionan relationships.

The task for Christian philosophy is the task thatlate Pope John Paul gave himself
in his doctoral dissertatioithe Acting Persorgf understanding human nature in a
vocationally relational way. This is far from remthg non-theological ethics
redundant. It is important that these developsiehain understanding of human
nature are challenged and justified on philosophéans. It is only by doing so, that
the Scriptural understanding of the human perstnciwis the basis of the John Paul

7 “Sjc ergo patet quod virtutes in nobis sunt a rasecundum aptitudinem et inchoationem, non autem
secundum perfectionem: prater virtutes theologigaage sunt totaliter ab extrinseco’S. Thomae
AquinatisSumma Theologia@larietti: Taurini/ Romae 1952) Prima Secunda€i®&). 63, Articulus |

8 See for instance, Fergus K@wentieth Century Catholic TheologigBsackwell: Oxford 2007) p.

179
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I's Wednesday audiences @diheology of the Bodyor instance,can gain credibility
through its internal coherence and consistencyilogophical terms.

When we are able to do that, we will then havereceptual framework that can be used
in the engagement with our society. The greatissance between Christian moral
understanding and our Western culture occurs detred of understanding of the
spousal relationship. There is an urgent nedxytim bridge that gap with a
philosophical analysis of human nature that givésstance and justification to giving
oneself in love. We need a way of constructingmmon ground with others.

Critical analysis and evaluation as | was taught &s a Philosophy post-graduate was a
process that one learned, by which the worth dfieppophical work could be judged

by the number of distinctions made and defendékhis approach has had its
detractors. The philosopher Alasdair MacIntyreuagythat contemporary philosophy
has condemned itself to engaging in irresolvablmore precisely stagnating disputes
by virtually making a virtue out of difference aafisplintering of positions.

(Macintyre, 1988, p.3) He claims:

“Modern academic philosophy turns out by and laoprovide means for a
more accurate and informed definition of disagresmather than for progress
toward its resolution. Professors of philosophy wbacern themselves with
guestions of justice and of practical rationalitynt out to disagree with each
other as sharply, as variously and, so it seemisieasediably upon how such
questions are to be answered as anyone else.”

In my own experience on ethics committees and slggpolicy, the much more
important matter is not the fine points of disagneat and difference, but the
development of agreement and consensus, for gias the latter that policy actually
develops. In my own teaching | have come to reiagthat an important skill for
Bioethics graduates to learn is how to be ablentdyse and evaluate toward a
resolution, not to achieve more difference.

An aspect | have noted about good graduate stassalys is that they had picked up
the need to consider a range of views, and to wattk the different concepts within
those differences, but their method often seemde tittle more than to work to a
favoured conclusion by dismissing other views anlibsis of identifying some or
multiple errors in those positions. Bad studesags did not even get that far and
tended to resemble sermons rather than analysis.

My thought on the good student essays is thathlasg learned a skill, if it can be
called that, which will not be particularly usefalpolicy-making. Instead of seeking
resolution, they have learned to identify differerand then to adopt a view, like
supporting a football team, and to support thaiwy decrying other views through
seeking to identify error. This is not an approtdt is likely to be effective on an
ethics committee, or in any other public policyuims, and would seem in fact to work
against the idea of an ethics committee or of gairaking being a process by which
advice can be developed that is persuasive andllgraeceptable. The skill that they
acquired was more suited to tyrants and dictatdfger than to a rational democracy.
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The much more difficult skill that | think is noteN taught is how to use that
understanding of difference to work towards conssnsThe reality of ethical
discussion between people who have different highder beliefs is that they develop
neuralgia points at which their basic higher otaleiefs or assumptions are challenged.
The skill of seeking resolution is to find formutats of words that either avoid or are at
least acceptable to the variety of higher ordeiebebr assumptions. In that way one
can indeed reach a consensus that can be supported variety of points of view.
Thus there is an active process of analysis thayedd a constructive outcome through
the knowledge that that analysis brings. The leralthat | referred to in the student
essays is that they more or less stopped at igiargitlifference and error, rather than
moving on to seek solutions that were constructive.

This might be seen as condoning relativism, a @a#rgt has been levelled at Alasdair
Maclintyre who also holds to respecting a persoulgiee and tradition. The counter
that | would make to a similar charge is that, vilmgkon an ethics committee, the task is
a very practical one of identifying goodness anddyess, and it is not the preserve of
any one culture or tradition, but transcends défifiees between culture, tradition and
religion.

In this | have adopted the view that goodnessdsed real and knowable. The
alternative view, that goodness is neither realkmawable, supports an approach to
ethics and public policy that declares the subyégtand relativity of goodness and that
the latter is no more than a positive attitudelond).  For the latter range of
subjectivist views, public policy seeks only to ggeve individual choice. It seeks to
avoid making judgements about what is good for hub®ings and instead treats
autonomy as a moral trump. If the autonomy asahtanmp approach dominated, then
ethics guidelines would be little more than guides for providing information,
obtaining consent and appointing representativethfise who lack the capacity. But
that is not my experience on government commitaeesin pluralist bioethics. The
function of an ethics committee is to make a deaisibout whether a proposal really is
good for people and to avoid doing harm to indiaidparticipants. The real work of
an ethics committee depends on identifying whgbisd for people and what is
harmful.

In the task of developing ethical guidelines, iinteresting that pluralist bioethics has
had to call on notions that approximate to the €iam concepts of dignity and the
language of moral imperatives. A moral languagedeveloped to express ideas such
as intrinsic evil and the Pauline principle (neslerevil in order to achieve good) , and,
in Australia at least, there is an as yet unari®gd move away from both autonomy as
a moral trump and utilitarian concepts, and towartiseory of the good. This is most
clearly expressed in the various ethical guidelisssed by the National Health and
Medical Research Council, for which | will give acmt.

The 1970 & 80's ideas of replacing UtilitarianisnittwPrinciplisnf®, and the latter’s
emphasis on autonomy as a moral trump, has givgrtavaeas of professional
integrity and a taxonomy of acts never to be uradkert. It also involves accepting a

# See for instance the approach taken by Beauchamanfl Childress J F in successive editionthefr
Principles of Biomedical Ethi¢&th edn. Oxford University Press, 2001, thoughl#tter edition has
tended to move away from autonomy as the dominaloevtoward a virtue approach.
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notion of virtue — the characteristics oj@odresearcher or goodclinician. Thus the
trend is toward both being influenced by virtueietland adopting a thick notion of the
human person and the good of the human personteld®ogy that one finds in
Christianity, based on seeking communion with Geaot part of a pluralist dialogue,
but to some extent the dialogue is still pervadgdmimplicit sense of the transcendent
nature of humanity.

The history of the dominant view in pluralist Bib&ts over the past thirty years can in
large part be traced through the changing editidrise seminal text of Thomas L
Beauchamp and James F. Childrieéssaciples of Biomedical EthicsTheir effort has
been to try to capture not the foundations of Bimst, because there are many and
varied approaches that people may take, but wiegttttink is something of a
consensus about the principles to be applied obdkes of the variety of approaches.
In doing so they have moved from their early adwpbdf the Principlism of the
Belmont Repor?, the so-called “Georgetown Mantra”, and an emghasiautonomy
as the dominant principle. As they shifted awayrfithat dominance, they also
developed a discomfort with discussing the prirel justice in exclusively utilitarian
terms, and then, in the latest edition, they aglbptversion of virtue ethics, (though
lacking a metaphysics or an anthropology, both loittv classically inform virtue
ethics).

Like other approaches, Christianity, in its variéoisns, has a role to play in
contributing to efforts of that nature to find,aapractical level, a degree of congruence
in the application of principles. In such effoft&re are obvious tensions in the way in
which the principles are applied and often a degfeakeliberately constructed
ambiguity in order to preserve consensus. The rapbfeature though is the
willingness to seek agreement and to find solutibas are respectful of the different
foundational approaches that people may have adlaptbe context of their own
culture and tradition.

This experience in pluralist bioethics regulatiaises some pertinent practical
guestions about natural law reasoning and thenatekebates within religion about
moral epistemology and whether human goods anchtiral law are knowable or
deducible in a sufficiently rich way as to giveeri® an adequate ethic not based on the
Word of God

For me though it indicated that there is a rolepieople of religious belief and none in
seeking to understand and to promote what is gooduman beings. Importantly, a
person of religious beliefs has no less a rol&@formation of public policy than
anyone else and, in the task of public policy faiorg they are entitled to advance their
ideas, whether based on religious belief or notcémsideration by others. Those who
claim otherwise, | would argue, are both bigoted andemocratic. Perhaps more
importantly, by excluding religious culture they w not only disenfranchise many,
they would also be excluding a rich source of idsasut human nature and living in
community. They would also be abandoning our celthistory, tradition and
experience.

30 The Belmont Report, Ethical Principles and Guidesiior the Protection of
Human Subjects of Researdthe National Commission for the Protection of HumSubjects of
Biomedical and Behavioral Research, April 18, 1979
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This process of seeking agreement across diffeedigtous and cultural belief systems
is not new or restricted to the NHMRC. It is expagthat was attempted in the
development of the international human rights unstents. The Catholic philosopher
Jacque Maritain addressed the same question whaskled: ‘How much agreement
can we reach regarding practices even while remguinicurably divided regarding the
underlying theory for such practice¥?’ The answer to that question was given in a
very practical way by the rich content of the intronal instruments to which Maritain
was a significant contributor and guide, especiddgUniversal Declaration on Human
Rightsand the two covenants that were its expressiaménnational law: the
International Covenant on Civil and Political Rigtgnd thenternational Covenant on
Economic, Social and Cultural Right3'hey were documents that many different
nations, and hence people of many different cutared religious beliefs, were able to
become signatories.

3.2  The NHMRC Experiencé?

The statutory functions of the Australian Healthies Committee (AHEC), a principal
committee of the National Health and Medical Rede&ouncil (NHMRC), include
providing advice or national guidelines about ethissues in human research and in
health care. In fulfilling those tasks, the mensbafr AHEC are conscious that there is
often debate about ethics.

The committee notes that ethics is sometimes eai imerely a matter of individual
preference or cultural convention and respondsatiadugh ethical judgments may
indeed express personal preferences, and may beaed in complicated ways with
cultural conventions, AHEC regards ethics as a fofmational inquiry that concerns
how we should live and what we should*do.

The Committee notes further that even the bestofiagasoning about ethical issues is
a matter of debate. For example, some people ensghthe moral undesirability of
certain acts (such as deliberate deception) inodtltemselves and the moral
desirability of certain standards of conduct (sashntegrity in one's relationships with
others) in and of themselves. Others emphasisentinal significance of anticipating
the likely consequences of proposed acts (for elgnipe likely consequences for a
woman who gestates a child for another wonfan).

Similarly, some people emphasise the duties wetoweach other (for example, the
duty to respect another's personal autonomy). @rphasise the moral claims we are
entitled to make against each other (for exampbhild's moral entitlement to
knowledge of his or her genetic parents).

The Committee holds that all of these kinds of aerstions matter, even if there can
be reasonable disagreement among people abouthlegvate to be balanced. In other
words it does not seek to exclude contributionmfthe various views, but seeks

31 Novak, M. (1999) “Human dignity, human rightsitst Things, 9{November), 39-42.).

32| sought and obtained approval from the Chairnfahe Australian Health Ethics Committee (AHEC)
to use this account of the processes of the NHMR{tlae AHEC.

% NHMRC National Statement on Ethical Conduct in Humang@eshAustralian Government
Canberra 2007 pp. 11-13

* Ibid.
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answers to ethical questions based on considezsmgpnses from all perspectives. To
some extent, that approach is required by the NHMRtCby which AHEC is
established?

The NHMRC Act stipulates the diverse compositiobfEC and the necessity for
public consultation in the development of guidetin@nd the High Court, no less, has
determined, in a case involving the tobacco ingu#tiat not only must there be public
consultation but that the NHMRC must give due rddarwhat is said in the
submissions. AHEC therefore understands thattitaswill of the Parliament that
AHEC seeks to prepare advice and guidelines thlacteand to some extent define the
values of the Australian community.

Accordingly, in developing ethical guidelines itnscessary for AHEC to ask what are
the values at stake and what function do thoseesgdbave in establishing an ethical
basis for practice in research, in clinical praetand in the adoption of public health
strategies.

A likely answer may be that we wish to preserve twhsstralians consider essential for
the kind of life they (and their children and grestdidren perhaps) wish to live as
members of a community. Those values should fbected in the way that medical
research and practice develops and in the fornomaind implementation of public
health strategies.

The values and principles of conduct in each cdrddéfer because the relationships
between people and the responsibilities differhat\is expected of a medical clinician
may be different from what is expected of a medieakarcher and different again from
what may be expected of a manufacturer of therappraducts or of a government
department or agency implementing public healthatsgies.

3.3 AHEC's Values in Research

TheNational Statement on Ethical Conduct in Human BRese(NHMRC 2007)
describes the relationship between researcherseapdrch participants as the ground
on which human research is conducted. The Statewhemtifies the values of respect
for human beings, research merit and integritytjgasand beneficence as helping to
shape that relationship as one of trust, mutuglaesibility and ethical equality.

The Statemenéalso acknowledges that while these values hagagHistory, there are
other values that could inform human research ssditruism, contributing to societal
or community goals, and respect for cultural diitgrglong with the values that inform
Values and Ethics: Guidelines for Ethical ConducAboriginal and Torres Strait
Islander Health ReseargdiNHMRC 2003): spirit and integrity, reciprocity,s@ect,
equality, survival and protection, and respongipili

It is worth noting that the major value in tNational Statemeris respect for human
beings which is a recognition of each individuatgial intrinsic worth or value.
According to AHEC, respect also requires having ihgard for the welfare, beliefs,
perceptions, customs and cultural heritage, batividual and collective, of those

% bid.
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involved in research. From that point of viewisitnost interesting that a notion of
respect for human beings and their intrinsic vadu@ken as the priority in developing
ethical guidelines. This concept is far removexhfithe statements of autonomy and
individualism that characterize much of the popplaralist debate.

AHEC goes on to claim that researchers and thstitiions should respect the
privacy, confidentiality and cultural sensitivitiethe participants and, where relevant,
of their communities. Any specific agreements madh the participants or the
community should be fulfilled.

The committee also doffs its cap to autonomy iredsgy that respect for human beings
involves giving due scope, throughout the reseprohess, to the capacity of human
beings to make their own decisions. Where paditip are unable to make their own
decisions or have diminished capacity to do s@eeisfor them involves empowering
them where possible and providing for their pratetas necessary. Respect for
autonomy has its place, but for this AHEC it doestrump respect for the equal
individual worth of each member of the human fanaihg judgements about what is
good for them.

Whether that remains the case in the future wilialsly depend upon the nature of
future appointments to AHEC, which is in the haotlthe government of the day.
However the statutory requirements for composiénd for public consultation do
presuppose an approach to ethics which is inclusfiver at least open to, the range of
cultures and traditions to be found in the Australsociety. AHEC should not ever
become captive of a particular view and especradtybecome captive of bigoted
exclusive secularism. If it did, it would no lomgeeet the statutory requirements. It is
worth noting as a matter of historical record tif@ present statutory representative
nature of AHEC and the requirements in relatiopublic consultation arose out of
reaction to previous incarnations of the natioeakarch ethics body which did become
captives of bigoted and aggressive secularism.

3.4  AHEC's Values in Organ and Tissue Transplantatn

In Australia, the donation of organs and tissuésr afeath for transplantation relies on
the values of altruism and solidarity that haverfed the bases of a system of obtaining
and using organs and tissue for transplantatiodE®@ has recognized that the medical
benefits of this approach to organ and tissue damétas provided a strong motivation
for such a system and it is now part of Australsdsial capital.

The NHMRC® has held that organs and tissues for transplantafter death should be
obtained in ways that:

® demonstrate respect for all aspects of human dignitluding the worth, welfare,
rights, beliefs, perceptions, customs and cultueaitage of all involved;

® respect the wishes, where known, of the deceased;

% Organ and Tissue Donation by Living Donors: Guiides$ for Ethical Practice for health
ProfessionalsEndorsed 15 March, 2000Qrgan and Tissue Donation after Death, for Transddion:
Guideliens for Ethical Practice by health Profesgs Endorsed 15 March, 2007
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® give precedence to the needs of the potential damdthe family over the interests
of organ procurement;

® as far as possible, protect recipients from hamd; a

® recognise the needs of all those directly involwveduding the donor, recipient,
families, carers, friends and health professionals.

In the context of a system based on altruism ahidasiy, it has been possible to have
a process of allocation according to just and frarent processes.

The ethical issues in the donation of living orgawa tissue donation principally involve
concern for the donors: the autonomy and welfatbeodonor takes precedence over
the needs of the recipient to receive an orgarssué¢. The systems in Australia,
whether for the blood service, the bone marrowiserthe eye bank or solid organ
transplantation, have been based on altruism didhsty and respect for human
dignity, including the worth of the person and esdor their wishes.

3.5 AHEC and Care of People Who are Severely BraiDamaged

In 2008, the NHMRC released new ethical guideliioeshe care of people in post-
coma unresponsiveness (Vegetative State) or a railyimesponsive stat&. It is

worth noting that the guidelines in reference ®tbxed issue of withdrawing nutrition
and hydration state:

“A person in PCU or MRS may be affected by othedd@ns, or his or her
condition may deteriorate. Complications may alewatop in relation to
delivering some elements of maintenance care. ¥ample, tube feeding may
cause aspiration and recurrent respiratory infactho a percutaneous
endoscopic gastrostomy tube (PEG) may cause exoaoriar gut inflammation.
People who are minimally responsive may show safrisscomfort

“The presumption ought to be in favour of continuing maintenance care.
However, such complications may lead to some asméchaintenance care
being considered overly burdensome and they mayithelrawn after careful
consultation and informing those involved aboutréesons for withdrawal. The
person’s previously expressed wishes are relevamjudgement of the
burdensomeness of a treatment, and should be evedid

“As with any decisions about the treatment of hygihépendent patients,
decisions about withholding or withdrawing treatmert and the continuing
provision of artificial nutrition and hydration sho uld be informed by a
consideration of the person’s best interests includg what, if anything, is
known about their wishes; and it should reflect thebest contemporary
standards of care for people who are highly dependé The question is never
whether the patient’s life is worthwhile, but whetta treatment is worthwhile.”

Like all of the recent AHEC documents, these gumndsl begin with a statement of
ethical principles. In the document that statencentains the following.

37 National Health and Medical Research Courtgihical Guidelines for the Care of People in Post
Coma Unresponsiveness (Vegetative State) or a MilyirResponsive Stat@ustralian Government,
Canberra, 2008http://www.nhmrc.gov.au/publications/synopses/e&ky8.htm
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“The provision of care is an expression of our famental humanity and
connectedness, and our common sense of obligatipromote good and do no harm.
Because of their total dependence on others, paopl€U or MRS are highly
vulnerable and, as such, are owed a particular afutgre to promote their interests and
protect them from exploitation, abuse and neglEaat duty is likely to extend over a
long period of time. Decisions about the care afge in PCU or MRS should:

(@) demonstrate respect for all aspects of human gignitluding the worth, welfare,
rights, beliefs, perceptions, customs and cultaeaitage of all involved,

(b) respect, where these are known, the values, belefprevious wishes of the
person in PCU or MRS;

(c) recognise the needs of all those directly involedcluding people in PCU or
MRS, families, friends, health professionals, atiteocarers — to be:

0] involved in decisions that affect them;
(i) given accurate and timely information;
(i) realistically educated about the person’s situathane and prospect; and

(iv)  assisted, when necessary, to deal with their osporeses in their
particular situations;

(d) give due regard to justice, particularly in relatio the responsible use of
resources. This includes ensuring so far as pestibl there is:

0] fair distribution of the benefits of or access tmds and services;
(i) equality of opportunity;

(i) no unfair burden on any members of the communityroparticular
groups; and

(iv)  no abuse, neglect, exploitation or discrimination;
(e) respect the basic rights of people in PCU or MR8uding:

) the right of individuals to be treated with respect

(i) the right of individuals to life, liberty, and sedy;

(i) the right of individuals to have their religiousdacultural identity
respected;

(iv)  the right of competent individuals to self-deteratian;

(v) the right to a standard of care related to indialcheeds;

(vi)  the right of individuals to privacy and confiderhitig

(vii)  the recognition that human beings are social baemtfssocial needs;

() give due regard to the rights and duties of those eare for people in PCU and
MRS, and the duties of the community both to peapCU or MRS, and to
their carers (family, professional and other);

(g) respect the goals and the limits of medical treatment.”
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3.6  AHEC's Moral Language

One of the most interesting experiences of devetppational guidelines for ethical
conduct in medical practice and research is thaE@Hhas had to develop a policy
about moral language. In the vagaries of commt@cess, a policy decision was
made to use the words “ought” and “must”. Thielaivas to express exceptionless
norms and the former a normative recommendatiavhioh individual ethics
committees might seek to justify permitting exceps.

By accepting that there were occasions in whichatbiel “must” was appropriate and
thus expressing an exceptionless norm, AHEC gdeetdb the idea that good may not
be achieved by acts that destroy that which is gwaghich cause harm to individual
members of the human family.  In effect AHEC<gtaulopted a secular version of the
Pauline principle or at least a pluralist princifilat seemed to express the same idea.

This experience of seeing a morality expressedpiuialist environment has been a
most interesting one. The claim | make is thet ifvgood activity, activity that seeks
to identify and protect human beings, and does®u & viewpoint that listens to the
different faiths, cultures and traditions withinr@ociety and seeks to reflect the
Committee’s perceptions for what needs to be ptetein the conduct of human
research and health care clinical practices idigin of values that are derived from the
society, but transcendent of the cultural and tiaal differences. One of the most
valuable experiences | have had in that respectheadevelopment through
consultation of guidelines for conducting reseamth Aboriginal and Torres Strait
Islander people. The set of core values that weseribed seemed to contain a depth of
meaning and express a greater sense of commuaityhidd otherwise been developed
in NHMRC documents.

Most importantly, as | have described it, the NHMBGcess does not exclude views,
but in fact is required by statute law to be inslasn its membership and responsive to
public consultation in its processes. It is tif@me something of a model for the
formation of public policy in tolerant, inclusivpluralist Australian society.

The Australian society of which | am proud to bgaat is not a society that rejects the
contribution of the religious or the non-religiolsit welcomes all contributions and is
confident enough in its processes to be open tgesiipns from every tradition and
culture, and prepared to evaluate each suggestratsfworth and merit in the shared
task of pursuing the common good, but doing sowaw that is respectful of the worth
and dignity of every member of the human family.

Crucial to the notion of a democracy is not onlygrmmentby the people, but aldor
the people. That a decision reflects the majaigyv does not in itself make the
decision democratic. Majorities can make undentmcdecisions. A majority decision
that failed to respect a minority or which failedrespect and protect each individual
member of the human family would not be a deciswrthe people and hence would
be undemocratic.

4. Secularism and the Protecting Religious Freedom
In section two, | discussed a bigoted form of sagsin that has emerged as a form of
belief that is intolerant of religious viewpointscaseeks to exclude them from the
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formation of public policy. In section three | leagliscussed a different form of
secularism which is genuinely pluralist in thaadknowledges the place of the range of
different belief systems, cultures and traditiamghie task of developing public policy,
and my own experience of that form of secularisrthenpractical development of
public policy.

In contemporary Australia society, the bigoted \w@r®of secularism is a threat to a
tolerant, democratic society. Because that i& $@s become obvious that the
freedom of thought, conscience and religion thatee been able to take for granted in
Australia cannot now be taken for granted. Imgoatrtn this new context, is the reality
that Australian law does not protect freedom ofiftd, conscience and religion. The
discussion of the possibility for a law in relatitmreligious freedom is thus taking
place against a background in which the mood ofesgive secularism is not to protect
religious freedom, but rather to curtail it.

It is therefore important to be clear about whatdkof society we wish Australia to be.
It is important also to acknowledge that both tielig fundamentalists and aggressive
secularists are opposed to Australia being a toterad democratic society in which
everyone has a place at the table of public reason.

In a recent address to an Oxford audience, Car@iratge Pell discussed the
emergence of pluralist intolerance and the tremaatd the law being used to give
expression to that intolerance. In his addresgave many contemporary examples in
which the law is being used to oppress religioWestern society. Examples that he
gave included:

e The recent Victoriabortion Law Reform A@008 which overrides the right to
freedom of thought, conscience and religion by ey doctors to either
provide or at least refer for abortion, and nutsgsrovide abortion ata doctor’'s
request;

* The likelihood that President Obama will keep lismmitment to sign into law
a proposed "Freedom of Choice Act", which will sp@svay any restrictions on
abortion in state laws and which will also remowg protections in legislation
for doctors, nurses, and hospitals with moral diges to abortion;

« The legalisation of same sex marriage in Canadahwdhbes not allow civil
celebrants the right to decline to bless such ages;

« Anti-discrimination laws which raise serious freedof religion issues for
churches in the areas of relationship counselieg,and relationship education
in secondary schools, the hire of parish, schodldmrch facilities, and
accommodation arrangements in emergency housitngateconference and
aged care centres;

* Religious vilification and hate crime legislatiormieh created the circumstances
in which in separate cases in Canada last year, human righisdls brought
charges of hate crime against the publisher Ezrarte(for republishing the
cartoons of Muhammad which were first printed ire tBanish newspaper
Jyflands-Postem 2005), and the weekly magaziktacleans(for publishing an
excerpt from Mark Steyn's 2006 boAknerica Alonaunder the title "The Future
belongs to Islam”). In 2006 Italian journalist QréaFallaci was charged with
vilifying Islam in her bookThe Force of Reasomand in 2004 two Australian
evangelical pastors were brought before a tribumaihe Australian state of
Victoria for critical remarks about Islam which wealleged to be in breach of
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Victoria's "religious tolerance" legislation.

« "Contraceptive mandate" laws, passed in eightesesbf the US. usually with
names such as The Women's Contraceptive EquitpAthe Women's Health
and Wellness Act, which require employer healthuiaace plans to cover the
costs of contraceptives on the basis that faillredd so constitutes sex
discrimination. Catholic health insurance usualty @bt cover these costs.

The Cardinal writes:

“Modern liberalism has strong totalitarian tendescilnstitutions and
associations, it implies, exist only with the pession of the state and to exist
lawfully, they must abide by the dictates or nowhthe state. Modern
liberalism is remote indeed from traditional libkesen, which sees the individual
and the family and the association as prior tosthee, with the latter existing
only to fulfil functions that the former require towhich are beyond their means
to provide. Traditional liberalism understood th&te to exist to assist (provide
subsidium}o the association; the association does not exisirther the
function of the state. All this is clearly artictdd in theUniversal Declaration

of Human Right$1948) which provides, for example, that parentgeeHa prior
right to choose the kind of education that shalgiven to their children"(Article
26(3)); and in thénternational Covenant on Economic and Social andti@al
Rights(1966) which provides that the state is to resgiextiberty of parents
""to ensure the religious and moral education efrtbhildren in conformity

with their own convictions" (Article 13(3)§

The emergence of secularism as a form of beligfitha the same capacity for bigotry
as any other belief system is important. Seculamierance should be seen in the same
way as religious intolerance and religious fundatalesm. It has the same capacity for
harm by seeking to exclude others. The viewsgdted secularism need to be seen
for what they are, especially the anti-democratiture of a viewpoint seeking to
dominate the formation of public policy and devefegmt of law on the basis that it
alone has the exclusive right to be heard in th®ipdomain. Secularism is not a
neutral view. Itis a view based on beliefs #atlude belief in a Deity. As such it can
claim a right to be heard in a democracy, but noenaoright than any other view. It
also merits criticism for its bigotry.

The inclusion of the range of views within pluratiss particularly important in relation
to the importance of developing inter-faith harmamygl co-operation for the social and
economic well-being of Australia and to safeguagdtrfrom extremism of all kinds.
The latter goal is one of the major recommendatajrtie ReporReligion, Cultural
Diversity and Safeguarding Austraiigrepared on behalf of the Department of
Immigration and Multicultural and Indigenous Affaiand the Australian Multiculural
Foundation in association with the World Confeeen€tReligions for Peace, RMIT
University and Monash University.

#cardinal George Pell “Varieties of Intolerance:igielus and Secular” Inaugural Hilary Term Lecture,
Oxford University Newman Society, The Divinity SahipOxford University, 9 March 2009
http://www.scribd.com/doc/13065181/Varieties-ofdierance-Religious-and-Secular-George-Cardinal-
Pell Accessed 24/9/09

3 http://amf.net.au/library/file/Religion_Cultural @8rsity Main Report.pdficcessed 24/9/09
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If secularist views, as opposed to religious vieavs,able to lay claim to an exclusive
right to be heard, then those who have religioligtsehave reason to be fearful. The
Australian Human Rights Commission, therefore, oungit to be surprised that the very
people whom a Right to Religious Freedom Bill mightthought to protect, namely
people who are religious, and those who represemnt t might not welcome such a
proposal with open arms.

Scepticism about the goals of the Australian HuReyhts Commissiofrreedom of
Religion and Belief in the 2Centuryproject have been expressed because the project
takes place against a background of aggressiveemyigoted secularism. The
expression of this concern by the Victorian Ad Hioerfaith Committee typifies

religious concern about the merits of the projéidie Committee submits:

“The question, Q 5.8, page 8 of the Discussion Pdjsethere a role for religious
voices alongside others in the policy debates ®hidition?”, is a strange question
given ICCPR, Article 25.

“The presence of this question as well as questiQe2.3 and 2.4, page 9 when
coupled with Mr Calma’s reputed comméfitmade at the launch of FRB Project,

"Does religious belief influence policies beingeatetined in any country,
particularly in our country?" he said.

Mr Calma says there is a balance to be struck betwbe freedom to
practice a religion and not pushing those beligigtre rest of society.”

brings the question to our minds as to whetheFRB Project is in fact predicated
on the assumption that secularism is the propeudtgbosition for public discourse
and that the project is not about freedoineligion, but rather freedofrom

religion. We are well aware that many secularistsl this opinion. It would be
particularly unfortunate and certainly would undarenthe credibility of the FRB
Review if this was the case for this projett.”

An important element of the project should be twomise the legitimate place of those
who give expression to religious beliefs in the@lepment of public policy. No-one

in a democracy should be made to feel that puldiicy belongs to any particular belief
system, other than belief in the nature of demagctaserve every member of the
community and to represent every member of the conityn It is an important feature
of political victory speeches in Australia that tkader of the victorious party claims to
serve not just those who elected them, but evemlimee of the community. Protecting
the openness and fairness of Australian societynmeat allowing any particular group
to lay claim to an exclusive role in the formatipublic policy and law.

The development of a law to protect religious fiemacheeds to have as its premise the
equality before such a law of each person, no metéebeliefs that he or she may hold.
It is his or her right to express those beliefthiem public forum as a contribution to

40 ABC Radio http:/www.abc.net.au/news/stories/2008/09/17/23a68tm?section=justn report of the launch of
the FRB project.

“1 Submissiorl687 fromthe Victorian Ad Hoc Interfaith Committee to the shalian Human Rights Commission
Freedom of Religion and Belief in thes@lenturyProjecthttp://www.hreoc.gov.au/frb/frb_submissions.htniNote
that the author is a joint chairperson of the Adt Huterfaith Committee and a signatory to submisdié87).
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public discussion, and no form of belief is to Ipeeg a superior role in the process of
developing public policy.

Given that religious belief is the subject of a tprotect religious freedom, it is
important also that each belief system be permttietkfine its own beliefs and
practices and their priority within that belief sg11. That would seem to be part of
what is meant by religious freedom.

The tension that is likely to arise in the develeotnof a religious freedom law is the
potential for conflict between religious beliefsdgoractices within religious institutions
and their agencies, on the one hand, and, on kiee,dhe norms of conduct adopted by
the wider society. This is most evident, for amste, in the tension over applying
principles of non-discrimination, so appropriatehie conduct of wider society, to a
religious institution which does seek to give wiaeo particular beliefs and thus seeks
to allocate educative or leadership roles to thdse give practical expression to those
beliefs, including moral beliefs about lifestyle,which does limit roles in ministry on
the basis of beliefs about gender.

The issue in those circumstances is whether badspractices within the institution
or its agency may be overridden by norms of conthattare proper to the wider
society. There would seem to be a difference betwnaking and implementing
policy and law for wider society and applying th@sdicies and laws to the internal
conduct of religion. Many of the fears expresabdut the development of a law to
protect religious freedom are based on the pogdyibiat the law will be used to
override religious beliefs and practices.

The need is for distinctions to be made betweemhaupractices which might be
carried out in the name of religious belief or atdt such as genital mutilation, for
instance, (though there is little evidence that finactice is based on religious belief but
that it is more a cultural tradition), and pracsitkeat do not cause harm, such as those
based on beliefs such as beliefs about the radenoinister of religion, in some
religions, that limit the role according to gendarthe practice of employing people in
educative or leadership roles on the basis of tfieing practical witness to the beliefs
and practices of the religion. Those seekingeteetbp a law to protect religious
freedom will need to articulate some distinctioeseen what might properly be
regarded as being defined by religious belief aybhd the scope of the law to
determine, and those matters in which the law odesrreligious belief and practice in
order to protect other important rights, such asright to bodily integrity or the right to
freedom of association, for instance.

A matter that has emerged as a tension in thigotspthe conflict between freedom of
thought, conscience and religion on the one haddemislation which requires health
professionals to provide services that may be aopto their conscientiously held
moral beliefs.  Those framing legislation totpat religious freedom will need to
make a decision about the effect of the law wipeet to conscientious objection,
whether it does or does not protect it.
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