Telecommunications and Disability Standards

Issues for Consideration

HREOC’s discussion paper “When the Tide Comes In” contains three recommendations that deal specifically with disability standards in the telecommunications area. 

· Recommendation 13 calls for the identification of benefits of a more comprehensive disability standard oriented towards the achievement of greater certainty about what is needed to minimise disability discrimination;

· Recommendation 14 calls for the establishment of a compliance mechanism to underpin any telecommunications disability standards; and

· Recommendation 15 calls for the establishment of a specification for accessible customer equipment that is consistent with the principles and objects of the DDA, that is, that it clarifies the both the responsibilities of industry to minimise discrimination and also the rights of consumers with disabilities.

This short paper provides some background to these three recommendations.

It is important at the outset to emphasise the distinction between disability standards formulated under Section 31 of the Disability Discrimination Act 1992 (DDA), and disability standards under the Telecommunications Act 1997. The DDA makes provision for the development of standards in defined areas, including access to premises, accommodation, employment, education, and the administration of Commonwealth laws and programmes (but not the provision of goods and services in general, or telecommunications in particular). During the course of discussions about telecommunications and disability, the desirability of a DDA disability standard covering telecommunications will arise. One advantage of a DDA standard is that it generally provides a greater degree of certainty and detail than the Act itself, and this benefits all sections of the community, including government, industry, and people with disabilities. The development of DDA standards has so far proved to be a protracted (though not unproductive) process, and it may well be that the development of a DDA disability standard covering telecommunications would be fatally frustrated by the rapid pace of change in the telecommunications sector. It is, however, worth noting that there is a precedent for extending the scope of DDA standards, since, originally, premises were not covered by S31. An amendment to the DDA was passed in 1999, and a DDA standard dealing with premises is now nearing finalisation.

The second usage of the term “disability standard” in the telecommunications context refers to Section 380 of the Telecommunications Act 1997. This Section confers on the Australian Communications Authority (ACA) the power to make disability standards, subject to certain qualifications. The Section also gives two examples of features that could find themselves subject to a disability standard: an induction loop to assist people who use hearing aids; and a raised dot on the telephone button labelled “5” to assist people who are blind or vision-impaired orientate themselves to the layout of the keypad. One perception that has arisen is that this list has been taken to be exhaustive rather than merely illustrative. ACIF agreed on a S380 disability standard in 1999, and this was eventually ratified by the ACA in 2002. However, this standard only included the two features that are mentioned in S380(2) of the Act. 

the development and application of S380 standards requires no prima facie legislative change, so S380 disability standards provide fertile ground for further discussion. Such discussion could focus on some of the issues that have so far been identified in connection with S380 disability standards:

1) S380 disability standards refer only to equipment that is for use in the “standard telephone service”. Even since 1997 when the Act was passed, there have been significant changes to the telephone usage patterns of Australians. Now mobile phones are used extensively, yet this is not considered to be part of the standard telephone service, notwithstanding that people with disabilities are significantly restricted in their access to mobile phones (because of the lack of non-visual methods of accessing screens and menus, and because of the incompatibility of digital mobiles with many hearing aids and TTYs).

2) The current S380 disability standard (AS/ACIF S0402)_ is seen by groups representing people with disabilities as being better than nothing – but not much. Despite a long gestation period, the standard is seen as having made little progress in addressing the fundamental needs of people with disabilities, or of taking into account the international trends (such as in the EU and the US) in providing accessible features on telephones. An enhanced S380 standard would need to be much more comprehensive in its scope. A number of reports have identified features and classes of features that could be included in such an enhanced standard, for example, covering the whole telephone, handsets, sound, keys, special functions, keypad, control buttons, display and other visual indications, and telephone accessories. The Consumers’ Telecommunications Network (CTN) identified 47 matters that could be included within the scope of a S380 disability standard.

3) There are substantial benefits to an enhanced S380 standard:

a) It would result in an agreed baseline for accessibility of the standard telephone service;

b) It would encourage the development and marketing of telephones embodying the principles of inclusive design and a flexible feature set;

c) It would mean that people with disabilities would be less dependent on the special equipment programs maintained by some (but by no means all) telecommunications equipment and carriage service providers; this would, in turn, increase the choices available to people with disabilities vis-à-vis the rest of the community in the selection of CSPs;

d) It would guard against the use of Australia as a dumping ground for “legacy” telephones that do not comply with accessible requirements in other regions such as the EU or the US.

4) An important area of discussion will be the extent to which these benefits need to be balanced against the possible disadvantages of an enhanced S380 standard, which may include:

a) The preference for market forces to direct the development of equipment design rather than further regulation; and

b) The difficulty of finding products to comply with an enhanced standard, given that Australia is a net importer of telecommunications equipment.

5) Irrespective of the extent of a S380 disability standard, a factor to be considered is that there is no mechanism for enforcing compliance: the compliance regimes outlined in Section 407 of the Telecommunications Act 1997 do not apply to S380 standards.

6) S380 references the DDA through a shared definition of disability, but S380 standards currently operate independently from any DDA standard, or the general provisions of the DDA. An issue for discussion is whether, and if so how, An enhanced S380 standard could more closely reflect the provisions of the DDA, and how compliance with such an enhanced S380 standard could provide a reasonable defence against a complaint brought under the DDA.

As mentioned previously, S380 standards currently apply only to equipment that is part of the standard telephone service. This may limit the scope of even an enhanced S380 standard, for example, by excluding mobile or cordless phones. Part 6 of the Telecommunications Act 1997 provides for the development of industry codes of practice (compliance with which is usually voluntary) and ACA-developed standards (compliance with which is mandatory). This mechanism offers possibilities for enhancing access complementary to the S380 mechanism.

Finally, an issue for discussion is whether there should be a single, all-encompassing disability standard, or whether a more effective and manageable approach is to develop a set of interrelated but distinct and self-contained standards. The banking industry, through the leadership of the Australian Bankers’ Association (ABA) have used this approach in the development of (voluntary) standards for accessible electronic banking. This approach allows the work of standards development to be divided among a number of technical working groups, and also makes it possible for industry to implement the standards on a phased schedule. The voluntary nature of the standards has also been an advantage in that it has provided scope for greater flexibility in the negotiation process.

