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Temporary Exemption application ASTRA

The Deafness Forum exists to improve the quality of life for Australians who are Deaf, deafblind, have a hearing impairment or a chronic disorder of the ear by:

· advocating for government policy change and development

· making input into policy and legislation

· generating public awareness

· providing a forum for information sharing and

· creating better understanding between all areas of deafness.

The Australian Subscription Television and Radio Association (“ASTRA”) submits this application to the Australian Human Rights Commission (“the Commission”) on behalf of the Applicants, for a temporary exemption under section 55 of the Disability Discrimination Act 1992 (“DDA”) from the application of section 24 of the DDA so far as it requires captioning of television programmes supplied and/or broadcast by the Applicants on the condition that the Applicants implement the undertakings as set out in this application. 
ASTRA submits that by accepting the Applicants’ proposed undertakings as set out in this application (see Undertakings section), the Applicants will continue to improve access to deaf and hearing impaired subscription television subscribers in a manner that is financially sustainable in what continues to be a challenging environment for the Applicants.

Deafness Forum members, whose views are incorporated into this submission, include those of:

· individual consumers
· consumer associations (such as Better Hearing Australia branches, SHHH Australia (Self Help for Hard of Hearing People), CICADA groups (Cochlear implantees); Parents of Hearing Impaired Children groups

· service provider associations such as State-based Deaf societies, Audiology Australia, Teacher of the Deaf associations, etc.
We have consulted with our membership who have informed us strongly that they oppose this application for exemption. 

Deafness Forum acknowledges the work done by ASTRA members to improve captioning access, including: 
· Closed captioning launched on the relevant subscription television services in October 2004 and the amount of hours captioned reflects significant commitment from the Applicants with 41,258 hours captioned in 2004/05; 55,048 hours in 2005/06; 69,805 hours in 2006/07, 102,954 in 2007/08 and 120,012 hours in 2008/09. This represents a 31% average annual growth rate on captioning hours since 2004. These totals do not include the number of hours of subtitling provided on World Movies or the closed captioning available on the +2 Channels across each of the Platforms. 

· With respect to the twenty Phase 1 Channels and twenty Phase 2 Channels, the Applicants were required to achieve minimum levels of 25% and 15% of captioning respectively across a 24 hour period in year 5 of the exemption. The Applicants reached and exceeded these levels achieving an average of 44% and 24% respectively. In addition to this the Applicants also enabled a further 5 channels with closed captioning.
· Continued to look at other ways to improve the overall quality of services provided to the deaf and hearing impaired by ensuring that the majority of captioning was of peak viewing hours and on preferred viewing programmes. 
· Enhanced the subscription television experience for the deaf and hearing impaired by improving access to subscription television for deaf and hearing impaired viewers by:

· Identifying closed captioned programs in all relevant listings, including magazines, electronic program guides and on air;

· Eenabling the recording of closed captioned programs;

· Providing the ability to search for, and remote record closed, captioned programs via online TV Guides
;

· FOXTEL’s electronic program guide (“EPG”) provides the ability to search by ‘closed captioned programs’ along with other genres
;

· FOXTEL’s service includes a digital help Channel that provides captioning assistance and is itself captioned.
Statistics

· Under the proposed targets some channels could actually reduce the amount of captioning that they are providing. Or another way of looking at this is that as a result of the proposal, there would be no increase to that channel from present levels.

· Consumers buy Foxtel in packages, not as individual channels, so it is important to look at the impact on packages.

· The ‘Get Started’ (basic package that everyone must buy) goes from around 10% currently to 20% by the fifth year. In other words, still 80% of what is being paid for is not captioned.

· Kids and Music reaches a maximum 35% from 22%.

· Drama and Lifestyle moves from 17% to 39%

· Knowledge and Adventure moves from 14% to 36%

· Sports moves from 2% to 16% (mainly due to Nat Geo Adventure and ESPN)
· Movie Network moves from 35% to 50% (although the existing figures are skewed by Movie One and TCM both captioning higher levels)

· Showtime would reduce from an average of 81% to 70%

B. Channel ownership

The ASTRA proposal requires “that ownership groups should be able to aggregate levels across channels in their group.” This is presumably for convenience for the channel owners. 
However for a consumer it raises a number of concerns, where consumers make a purchase decision on the basis of an expectation of % quotas for that channel and package, only to experience different mixes of channel captioning and a potential reduction in the amounts of captioning:
1. It is confusing in that a channel may have a defined target, but then that is reduced as some of the quota is “transferred” to a different channel. For example, somebody subscribing to Sci Fi expecting to see 40% captioning at its maximum discovers that TV1 (which owns both channels) is now showing 60% captioning and Sci Fi drops to 30%.

2. In some cases it could lead to zero captioning. For example, the Premier Media Group owns the How To Channel, Fox Sports 1,2,3 and Fuel TV. It could transfer all of the quotas away from the sports channels to provide 90% captioning on How To (which has more pre-recorded programs that potentially have caption files available and are cheaper to caption) and avoid live captioning sport.

3. Some channels are already captioning in excess of their maximum quota, so that excess could be used against other channels in their ownership group.

4. The ownership groups are not consistent with packages. So in the example stated above for the Premier Media Group, a person subscribing to Sport but not Knowledge and Adventure (which is where the How To Channel sits) would not access any additional captioning. There are numerous examples of this across the ownership groups. In fact the only groupings where the average captioning “stays” within a package are The Premium Movie Partnership and The Movie Network.

5. There is no coverage for when a channel is sold or new channels are introduced. This could create a situation where a channel sale includes “caption credits” (ie a channel transfers ownership and has exceeded its quota and uses the extra captioning to reduce a quota on another channel in the new ownership group). 
6. This also makes a nonsense of the channel bands system. If the ownership grouping allows them to move quotas from one to another, on what basis is the channel band determined?
C. Business case on pay-per-view 

Pay-per-view services
The ASTRA submission states that if the pay-per-view services were required to comply with captioning targets that it would “financially unviable” to run some services. 
We are not convinced that this claim is substantiated. 

Movie service
The movie service shows first release movies ($5 ex-GST) for a standard definition version. Some of these titles are available around the same time as the DVD release. 
Selling only a few more movies (an easier prospect if they are captioned, as there would be more viewers in the potential market) would cover the cost of captioning. 
Waiting around 3 months for the movie to come onto a movie channel with captions is not an equivalent experience for a Deaf or hearing impaired viewer. 

Main Event services
The main event economics are even stronger to encourage captioning as a profit-opportunity. A live boxing event (which is a Main Event staple) attracts a price of between $36 and $45 (ex-GST) depending on whether you subscribe via Foxtel or Austar. These events need to be live captioned (which is an everyday, easy to achieve service). Again being conservative, say an event costs $1,500 to caption, to cover the cost of captioning an extra 42 sales would be needed. This becomes a sales target and an opportunity to maximise shareholder return, rather than a cost centre.
Adults-Only
While we are not endorsing Adults Only content, this material should be accessible to Deaf viewers the same as any other material. There is very little captioning of pornographic material. 
Our principle of providing access remains, irrespective of the type of material.

Other comments

· The UK system uses turnover and audience size to determine the captioning quotas. The ASTRA system is trying to use its own criteria to ensure that those that are already captioning do more and those are not captioning only have to a do a little or none.

· In the UK “level one” Sky News and Sky Sports are also included (but left out of the ASTRA comparison) as they are only going to do tiny amounts. 
· The UK deals with start ups, low audiences, dwindling revenue, high captioning costs etc by using a you have to spend no more than 1% of turnover on access.

· The UK also has audio description and sign language quotas imposed on subscription television channels (and free-to-airs). 
· With the proposed exempt channels, particularly the news channels, they could stream existing captioning with some equipment expenditure and doing a deal. It is utterly misleading to say that the programs are not “offered” with captions and therefore can’t be done. Captions exist and with some effort they could be used – they don’t want to make the effort.

· The music copyright issues on music channels are a complete furphy. MTV in the UK had the same issue and worked out a system with the music publishers that works very smoothly (we think they basically create the captions for the lyrics and then send them to the publishers. If the publisher objects, they change them, otherwise they go to air as is – and are sourced from the Internet lyrics sites). 
· Downloads are not covered, even though they are part of your entitlement as a subscriber.

Conclusion

· To sign up to subscription television, a consumer will determine whether they are being offered a product that is attractive. The base levels of captioning, even after 5-years of temporary exemption are very low (80% not captioned on start up package). 
· There is a danger that levels of captioning on some channels could actually reduce as the agreed quota is lower than current levels. No channel should be able to drop below current levels.

· There is a need for independent verification of statistics. It is too difficult for consumer groups to analyse the statistics provided for ongoing monitoring. 
· It is quite clear that sports and news channels do not want to caption. This perpetuates systemic discrimination against people who are Deaf or have a hearing impairment, who want to enjoy news and sport too. Arguments using “high costs” etc could be dealt with very easily via a 1% of turnover cap. Statistics recently released indicate that FOXTEL is the most profitable TV channel of all TV media. 
· The comparisons with free-to-air TV are meaningless and should be ignored. Subscription TV relies on individual subscriptions with a small reliance on advertising to supplement revenue. You buy packages not individual channels.

· The ownership clause is confusing and should be ignored.
· A meaningful goal, which recognises some channels are bigger and more successful than others, would provide some certainty for viewers. For example, 1% of turnover measure spent on access. But EVERY channel should aim for captioning.

Yours sincerely
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Nicole Lawder
CEO, Deafness Forum of Australia 

� See Image 7, Appendix C (screen shot of Austar’s online TV guide search by Closed Captions function).


� See Image 6, Appendix C (screen shot of FOXTEL EPG search by Closed Captions function).
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