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Dear Professor Tay





EXEMPTION FROM THE APPLICATION OF THE SEX DISCRIMINATION ACT 1984 AND THE DISABILITY DISCRIMINATION ACT 1992





The Civil Avaition Safety Authority (“CASA”) seeks the Commission’s exemption pursuant to section 44 of the Sex Discrimination Act 1984 (“the SDA”) and section 55 of the Disability Discrimination Act 1992 (“the DDA”).





The exemption that CASA wishes to obtain is in respect of the application of sections 18 and 26 of the SDA and sections 19 and 29 of the DDA to persons acting pursuant to Part 6 of the Civil Aviation Regulations 1988 (“CAR 1988”) and to the proposed Part 67 of the Civil Aviation Regulations 1998 (“CAR 1998”) (respective copy enclosed), for a period of 5 years.





Part 6 of CAR 1988 and the proposed Part 67 of CAR 1998 regulate the issuance of aviation medical certificates to applicants for flight crew (student pilot, pilot, flight engineer, flight navigator, flight service officer) and air traffic controller licences.  Without a medical certificate a person cannot obtain a relevant licence.





CASA has received advice from the Commonwealth Attorney-General Department that the proposed Part 67 of CAR 1998 may be in breach of the above sections of the SDA and the DDA (copy email dated 18 April 2002 from Mr Peter Arnaudo and email dated 26 June 2002 from Ms Elen Perdikogiannis).  As the proposed Part 67 of CAR 1998 substantially reflects Part 6 of CAR 1988, it may be that the latter may also be in breach of the SDA and DDA.








�
Part 6 of CAR 1988 and the proposed Part 67 of CAR 1998 are based on international standards and recommended practices, as prescribed in Chapter 6 of Annex 1 (copy enclosed) to the Convention on International Civil Aviation, to which Australia is a Contracting State (the Convention, generally referred to in the aviation industry as the Chicago Convention, is reproduced as Schedule 1 of the Air Navigation Act 1920).  Conformity with international standards and practices prescribed under the Convention is necessary, otherwise Australia’s regulatory regimes for aviation safety and practices would be put at great risk of not being accepted by the International Civil Aviation Organisation (the body administering the Convention) and other Contracting States.





Accordingly, as advised by the Attorney-General Department, CASA has already initiated action to have section 98 of the Civil Aviation Act 1988 amended, so as to enable the making of regulations (premised on standards and practices under the Chicago Convention) that would prevail over inconsistent provisions of the SDA and the DDA.  CASA cannot, however, say what the time frame is for this amendment to be enacted.





In the meantime, the making of the amendment regulations for Part 67 of CAR 1998 is imminent, and, to avoid the risk of discrimination complaints being lodged against CASA, CASA seeks the Commission favourable consideration of its application for exemption pursuant to section 44 of the SDA and section 55 of the DDA, as I have set out above.





I note that the DDA does provide, under section 47, for the relevant CASA regulations to be prescribed, so that anything done by a person acting in accordance with those regulations will not constitutue unlawful discrimination.  However, the SDA does not have an equivalent provision.  In any event, the process of obtaining a section 47 DDA exemption would appear to be quite lengthy.  Accordingly, exemption by the Commission pursuant to section 44 of the SDA and section 55 of the DDA would appear to be the most efficacious way of enabling CASA to discharge its aviation safety functions in conformity with international standards pending the amendment of section 98 of the Civil Aviation Act 1988.





If required, I will arrange for relevant CASA officers to meet with the Commission’s nominated officers, or with the Commission itself, or for the provision of additional information that the Commission may require, in order to assist it in reaching its decision.





The CASA contact officer in this matter is Richard Maning, Legal Counsel, Office of Legal Counsel.  His telephone number is (02) 6217 1611, and his email address is maning_r@casa.gov.au.








Yours sincerely











Peter Ilyk


General Counsel
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Office of Legal Counsel


Telephone: (02) 6217 1600


Facsimile:  (02) 6217 1607
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