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1 Summary

1.1 Background to the complaint - difficulties with GSM


In July 1999 a group of people with hearing impairments lodged a complaint under the Disability Discrimination Act 1992. The complaint alleged unlawful discrimination in that the complainants had great difficulty in using GSM digital mobile phone services. The complaint in effect superseded an earlier complaint about closure of the AMPS analog service. The acting Commissioner accepted the new complaint and terminated the earlier complaint. 

In this report we make some remarks about closure of the analog service. Some submissions to this inquiry dealt with that issue and it seems advisable to make a statement clarifying the scope of the DDA in this regard. The outcome of the present complaint does not depend on what is say about the analog closure and this material is in Appendix B. 

Under the DDA it is unlawful to discriminate on the grounds of disability in the manner of provision of goods, services and facilities. For the purposes of the DDA services includes services relating to telecommunications. 

Electromagnetic fields generated by many digital mobile phones interfere with hearing aids to such an extent that hearing aid wearers cannot use those mobile phones. With closure of the AMPS analog network, in which this sort of interference is insignificant, hearing impaired users of mobile phones can be faced with a serious problem. They face restrictions on their capacity to access the same mobile telephone service that the community as a whole uses. 

There are at present two digital carriage technologies to consider. GSM causes the most hearing aid interference and for some years has been the only commercially available digital technology in the spectrum made available by the Government for digital cellular services.

GSM mobile phones appear to give acceptable performance with hearing aids only when further devices are used that enable the phone to be kept at a distance from the hearing aid. This does not work for all hearing aid users. 

Australian Hearing, through the National Acoustic Laboratories, has conducted an extensive investigation of CDMA mobile phone compatibility with hearing aids.  The general conclusion is that CDMA provides a much more acceptable alternative with research indicating that a majority of hearing aid users will experience significantly less electromagnetic interference from CDMA phones than they do from GSM phones.  The Commission reproduces in this report a summary of the Australian Hearing research and a commentary by Telstra on its findings and implications is at Appendix A.

The Federal Department of Communications, Information Technology and the Arts has conducted meetings between people with disabilities, the mobile phone industry and hearing services to explore solutions to these issues. These meetings have been valuable and provided a forum for information exchange which was perhaps lacking throughout much of the 1990s. It is important that these channels for consultation be kept open. 

1.2 Aims of the Inquiry

The context and aims of the inquiry are set out in a notice published in September 1999 and reproduced at Appendix E.

The principal formal aims of the inquiry have been to assist the parties and to inform exercise of any powers that may affect the course of the complaint. Informally the inquiry is one of many contributions to discussion about how digital communications technology can be made accessible to all people. 

Submissions to the inquiry closed in December 1999. 

A draft of this report was circulated to interested parties on the basis that the information and suggestions presented might assist the parties to reach a conciliated agreement.  A number of constructive comments were made on that have materially improved the final report and the Commission is grateful to all those who took the trouble to comment.

In April 2000 the power to deal with complaints under the DDA was vested in the President of the Commission.  Further decisions about the conduct of the complaint that gave rise to this inquiry will be made by the President. 

1.3 Conclusions about rights and responsibilities

Service providers

· For the purposes of the DDA, the service that telecommunications companies provide is access to telecommunications.

· Service providers are obliged by the DDA to provide accessible services unless doing so subjects them to unjustifiable hardship. This means that people with disabilities have the right to receive the telecommunications services that are received by the community as a whole. 

· Service providers are constrained by the availability of technical solutions at commercially competitive costs and this must be taken into consideration in assessing unjustifiable hardship under the DDA. 

· Service providers are also subject to Trade Practices Act requirements concerning description of services and fairness of contracts. 

Retailers

· Equipment retailers are obliged to make goods available in a manner that does not discriminate against people with disabilities. This means that the way the goods are provided must be accessible but is not a guarantee that goods themselves will be useable. 

· Retailers when selling equipment are not obliged by the DDA to supply only items that can be used by people with disabilities, nor are they obliged to supply any items that can be used by people with disabilities. 

· Retailers are obliged by the Trade Practices Act to properly describe what they sell and warrant that it is suitable for the customer's purpose. This includes the purposes of people with disabilities provided that the consumer gives appropriate information to the retailer to make the retailer aware of the needs of the consumer and the purpose for which the goods are services are to be used. 

· Retailers who sell mobile phones bundled as part of a contract providing access to a telecommunications service are obliged to ensure that the mobile phone is fit for the customer's purpose of using the service. This is both a DDA and Trade Practices Act obligation. 

Manufacturers

· Telecommunications equipment manufacturers are not required by the DDA to make accessible mobile phones. 

· Manufacturers are required by the Trade Practices Act to properly describe the products that they do make. This extends to appropriate information and labelling that would assist a customer who wears a hearing aid to make a decision about whether a particular mobile phone fits their needs. 

Hearing aids

· Hearing aid manufacturers and retailers have the same obligations under the DDA and the Trade Practices Act as do mobile phone manufacturers and retailers. That is, they must describe their goods properly, give reasonable warrant that the goods are suitable for the customers purpose and make the goods available in a manner that does not discriminate unlawfully. This means providing information to consumers about the compatibility of hearing aids and mobile phones whether by way of labelling or otherwise.

It is important to note that for the purposes of the DDA the law of principal and agent is applied subject to section 123 of the Act..  Acts or omissions of an agent may in some circumstances be taken to be acts or omissions of the principal.

It follows from these conclusions that service providers or retailers who sell phones bundled with services are obliged by the DDA to make available accessible services. In meeting this obligation they are entitled to claim that any particular measure required of them will impose unjustifiable hardship. If manufacturers make no equipment that facilitates accessibility and if transmission technology presents intractable barriers then clearly defences of unjustifiable hardship will be readily available. The DDA does not compel people to achieve what is technically or commercially impossible. 

1.4 Unjustifiable hardship 

In providing for unjustifiable hardship, however, Parliament clearly had in mind that some costs that assist achieving equality, independence and dignity are justifiable. In the present context justifiable costs may be those flowing from the facts that manufacturers do make equipment that facilitates accessibility and there is a suitable transmission technology, namely CDMA. The ready availability of equipment and the projected wide coverage of CDMA suggest that the costs of providing services that are useable by hearing aid wearers may be subsumed by the ordinary operating costs attributed to consumer protection generally. In saying this we do not suggest that CDMA services are the only ones that attract DDA requirements. GSM service providers have obligations to provide access within the limits of technical and commercial feasibility and those limits do not appear so strict as to rule out a number of steps they may take without unjustifiable hardship. 

The most significant feature of telecommunications today is its global nature. The market for telecommunications services covers every country and therefore so does the industry that provides those services. In turn the industries that support the service providers make products, whether it be switching gear or mobile phones, that are used in many countries. And there are many different regulatory regimes around the world. 

The work of the International Telecommunications Union in setting standards is important but not complete. Those standards are devised in part through interaction with the larger national markets and their regulators. The United States in particular has a significant impact because of the size of its market, the technical sophistication of its industry and the role of the Federal Communications Commission. 

United States law about telecommunications accessibility extends to equipment manufacturers. They have to make accessible equipment where this is "readily achievable". Even without this legal obligation, there is evidence that principles of universal design and the desire to capture as wide a market share as possible motivate equipment manufacturers to produce items in their range of models that promote access for people with disabilities. An example is provided in the submission by Motorola. 

There is no law about equipment in Australia similar to that in the United States nor, given the small size of our market and the overseas sources of most equipment, is it easy to see how there could be one. What matters most from an Australian perspective is that international developments are producing solutions in transmission technology and customer equipment that enhance accessibility of telecommunications. This reduces the strength of arguments for unjustifiable hardship in Australia. It is becoming less likely that, although something is available in another country, we cannot do it here. It is a vital issue for Australians that the best equipment commercially available be used here within reasonable time frames. Current Australian policy is directed to ensuring that we are not a marginal market but a global participant in telecommunications.

1.5 Perceived problems with CDMA

There has been publicity concerning perceived issues surrounding the rollout of the new CDMA network.  Closure of the analog AMPS network was a controversial policy in a number of respects.  Most of that controversy was about access in rural and regional Australia and issues concerning people with disabilities did not receive the same level of media attention.

For technical and practical reasons CDMA has been introduced gradually.  These reasons are not relevant to the fundamental issue concerning compatibility of GSM services and hearing aids.  It is not surprising that variations in service quality may occur until the CDMA effectively replaces AMPS.  The Commission understands that the CDMA rollout is now very advanced.

Telstra maintains that perceptions of CDMA performance may have been based on early experiences when the network was incomplete and a significant amount of performance optimisation was being undertaken.  The Commission’s view is that service difficulties that occur for users in general are not in themselves grounds for complaint under the DDA unless there are additional factors that give rise to discrimination on the ground of disability.

Questions of CDMA network coverage and signal strength are outside the scope of this report.

1.6 Complaint against manufacturers should be closed

With respect to manufacturers we recommend that the President exercise the power to decline to continue to investigate the complaint.  Even though the DDA complaint against them may be closed, obligations manufacturers have under the Trade Practices Act are important and must be taken seriously.

In closing this aspect of the present DDA complaint the President would not be deciding whether or not a failure by equipment manufacturers to meet Trade Practices Act obligations might also impose indirect discrimination on people with disabilities. Such discrimination might in some circumstances give rise to a cause of action under DDA section 6.

1.7 Complaint against service providers should be conciliated

Effective resolution of this complaint has two aspects.  It is necessary to address problems that individuals may have encountered through lack of adequate information about digital mobile phone services.  There is evidence that some people have entered into service contracts for GSM services and have acquired GSM phones without sufficient understanding on the part of 

The second aspect is finding a way of reducing the risk to both consumers and service providers that circumstances such as those that prompted this inquiry will arise again.

In respect of the service providers about the following options for improving access for hearing aid wearers and reducing liability under the DDA. This will inform the remaining parties to the complaint in framing their own courses of action and may contribute to a conciliated outcome. It will also assist the President in deciding the further exercise of any formal powers.

The following three options may bear on resolution of this complaint.  It should be noted that these are possibilities that the parties to the complaint may wish to explore. They are not things the Human Rights and Equal Opportunity Commission or the Disability Discrimination Commissioner can do.  All we can do is close the complaint or continue with it. If the complaint continues, the Commission can facilitate discussions between the parties. If the complaint is closed but a constructive dialogue is maintained, as everyone expects it would be, then the Commission would also be happy to contribute. 

1.8 The suggested options

These proposals are set out in more detail in section 9 of this report.

A. Rely only on the obligations imposed by the Trade Practices Act 

B. Service providers sign an Industry Code and also negotiate remedies for people who wear hearing aids and who entered contracts for GSM services that they cannot use effectively.

C. Bring mobile phones within the Universal Service Obligation

Option A emphasises the existing consumer protection regime of the Trade Practices Act and the "fair trading" laws of the States and Territories. It does not displace the DDA but recognises that people with disabilities have the rights enjoyed by the whole community. It would be a solution based on complaints about individual transactions rather than a systemic approach. 

Option B would engage the self-regulatory machinery of the Telecommunications Act. An example of this is the proposed Industry Code on Customer Information on Prices, Terms and Condition. The Code refers to both the DDA and the Trade Practices Act.  This particular Code is not finalised and the contents of the published draft are not binding on anyone.  The draft reflects a range of issues that are already in discussions facilitated by ACIF.

It is significant that many questions of concern to people with disabilities as consumers have been raised in a forum quite independent of the present DDA complaint.  The discrimination that caused the complaint would have been much less likely had the practices proposed in the Code been implemented.  Commitment to this type of approach would help address systemic issues and at the same time acknowledge the value of protecting the rights of consumers in individual transactions.

It is not enough to put in place better practices that will reduce the risk of discrimination in future. People who wear hearing aids and who entered contracts for GSM services after the closure of the AMPS network was announced need to have their problem addressed.  The Commission suggests that service providers and representatives of the complainants negotiate a procedure for remedying individual cases.  The remedy offered may differ according to whether a services provider offers both GSM and CDMA or GSM only but the aim should be to ensure that the consumer gets what they have paid for, namely a working mobile telecommunications service.

Option C has been raised in several submissions. It is said that mobile telecommunications will rapidly supplant the fixed line standard telephone service and the new telecommunications environment should preserve the rights and expectations that are currently legislated for the standard telephone service. Service obligations regarding telecommunications are a political and social issue of national importance and the extent and form of the USO is a matter for the government. Option C would be a long term systemic approach but would not address immediate issues of consumer protection for several years at least nor would it assist those who already have GSM services that they cannot use effectively because of interference with hearing aids.

The Commission favours option B because it both addresses systemic issues and recognises existing consumer rights.

Definitions

ACA
Australian Communications Authority

ACCC
Australian Competition and Consumer Commission

ACIF
Australian Communications Industry Forum

AMPS
Advanced Mobile Phone System analog mobile phone services

AMTA
Australian Mobile Telecommunications Association

CDMA
Code Division Multiple Access digital mobile phone services

DDA
Disability Discrimination Act 1992

GSM
Global System for Mobiles digital mobile phone services

NAL
National Acoustic Laboratories

PIAC
Public Interest Advocacy Centre

TEDICORE
Telecommunications and Disability Consumer Representation project

Telecommunications Act
Telecommunications Act 1997

TGA
Therapeutic Goods Administration

TPA
Trade Practices Act 1974

USO
Universal Service Obligation

2 Telecommunications regulation in Australia


The Commission is grateful to the ACA for providing the following information about the number of mobile phone users, the regulatory framework for mobile phones in Australia and the legal status of various standards.

2.1 Estimated number of mobile phone users who are hearing impaired 

In Australia, the number of active analogue connections is small when compared to the total mobiles market. In September 1999, there were 1,313,505 analogue services connected. Of these, 682,070 were active analogue connections that had not been diverted or redirected to a digital service. The total number of GSM digital and analogue mobile connections in Australia in September 1999 was 6,704,000.  [The Commission notes that AMTA claims nearly 8 million mobile phone users in July 2000, a figure consistent with reports of rapid increase in connection rates in late 1999 and early 2000.]

Because people with a hearing aid or impairment do not declare this as part of their mobile service contract, it is not possible to determine the number of hearing aid users who operate a mobile phone. 

The best estimate of the number of analogue customers who are hearing impaired the ACA can provide is based on research undertaken by Sweeney & Associates in June 1999. As part of a detailed questionnaire to a sample of 300 analogue customers, 3% indicated that they wore a hearing aid. A second phase of this research is being conducted during October 1999. 

2.2 The Universal Service Obligation 

A key consumer protection mechanism in the new regulatory environment is the Universal Service Obligation (USO) which is a legislative safeguard designed to ensure that all people in Australia have reasonable access to a standard telephone service, payphone and certain carriage services, regardless of where they reside or carry on business. The USO ensures that where necessary, people with a disability are provided with telecommunications equipment that enables them to access a standard telephone service. 

Mobile phones do not form part of the standard telephone service for the purposes of the USO. Mobile carriers make decisions on a commercial basis about the provision of mobile services and coverage, including the location of base stations. 

2.3 Standards for hearing aids immunity: C1 and C2 

Hearing aids are considered to be therapeutic goods and therefore subject to relevant regulatory arrangements that the Therapeutic Goods Authority (TGA) administers. The TGA has introduced new requirements for the entry of therapeutic goods on to the Australian Register of Therapeutic Goods. Unless specifically excluded or exempt, therapeutic goods must not be supplied to the Australian market or exported unless included in the Register. 

According to these requirements, hearing aids are to meet the relevant radiofrequency immunity levels. The immunity standards specify two levels of compliance. From 1 July 1999, the compliance level known as "C1" (which enables the majority of hearing aids to be operated satisfactorily within one metre of a 2-watt GSM digital mobile phone handset) is required for all new hearing aids before they can be entered on the TGA Register. 

The second level of compliance is known as "C2". A hearing aid compliant to this level should not be seriously affected by interference when used in conjunction with a GSM mobile handset. Currently, the TGA does not mandate hearing aids to comply with the "C2" level. 

The introduction of these standards will mean that the situation for hearing aid users will progressively improve in the future as they replace their hearing aids with compliant products. In addition, it is anticipated that future developments in the technology and manufacturing of hearing aids will further increase the immunity of hearing aids. 

2.4 Mobile phone emissions: technical standards 

The Australian Government is a signatory to the World Trade Organisation's Technical Barriers to Trade Agreement which requires that international standards be used where practical. An important priority in the development of Australian regulatory arrangements is alignment and harmonisation of standards and compliance arrangements with our trading partners. Essentially, Australian standards are based on widely accepted international standards. 

In Australia, mobile phones are subject to standards and compliance arrangements according to the provisions of the Telecommunications Act 1997 and Radiocommunications Act 1992. 

As telecommunications items, mobile phones are to adhere to the relevant ACA technical standards made under section 376 of the Telecommunications Act 1997. 

These requirements pertain to the protection of the user from hazards (including electrical), protecting the integrity of telecommunications networks, ensuring the interoperability with a telecommunications network and the ability to access emergency services. 

Mobile phones must satisfy the electromagnetic radiation (EMR) requirements in a standard made under section 162 of the Radiocommunications Act 1992. This standard includes maximum requirements for human exposure to electromagnetic radiation for health and safety reasons. 

Electromagnetic compatibility (EMC) requirements are found in a standard made under section 162 of the Radiocommunications Act 1992. These requirements control the level of radiofrequency emissions to limit interference with other radio devices that use the radiofrequency spectrum. Because mobile phones are intentional emitters, they are excluded from EMC requirements; however, mobile phone accessories (eg: battery charger) may need to satisfy requirements made in that standard. 

Compliance with the above standards and requirements will not by themselves ensure that interference with hearing aids will not occur. 

2.5 Disability standards 

Section 380 of the Telecommunications Act 1997 allows for the ACA to make disability standards for customer equipment to cater for the needs of people with disabilities. For this purpose, the ACA has requested that the Australian Communications Industry Forum (ACIF) develop a disability standard. 

The proposed standard currently being developed by ACIF consists of two requirements: 

1. the inclusion of an induction loop in telephone handsets to assist in the operation of hearing aids; and 

2. a raised dot on or in the vicinity of key 5 on the keypad for the purposes of aiding people who are visually impaired. 

It should be noted that mobile phones are exempted from meeting the first requirement because the transmission technology used in mobile phones renders hearing aid coupling ineffective. 

Again, this standard will not impact on the issue of digital mobile phones' interference with hearing aids.

Some observations can be made on issues the ACA has helped clarify, especially as submissions have made suggestions concerning  the objects of telecommunications regulation and various standards.  Before proceeding to those broader matters a brief comment on the disability standard to be made under Telecommunications Act section 380 is in order. 

Under Telecommunications Act section 383 this disability standard must be considered when determining whether supply or provision of equipment infringes DDA section 24.  The disability standard concerns equipment for use in connection with the standard telephone service.  At present, the disability standard has been published by ACIF but  has not been made by the ACA.  The interaction between the DDA and any section 383 disability standard and the meaning of  "in connection with the standard telephone service" will need to be established in the context of an appropriate case after the disability standard is made.  There is nothing at present that Telecommunications Act section 383 requires consideration.

2.6 Perceived problems with CDMA

There has been publicity concerning perceived issues surrounding the rollout of the new CDMA network.  Closure of the analog AMPS network was a controversial policy in a number of respects.  Most of that controversy was about access in rural and regional Australia and issues concerning people with disabilities did not receive the same level of media attention.

For technical and practical reasons CDMA has been introduced gradually.  These reasons are not relevant to the fundamental issue concerning compatibility of GSM services and hearing aids.  It is not surprising that variations in service quality may occur until the CDMA effectively replaces AMPS.  The Commission understands that the CDMA rollout is now very advanced.

Telstra maintains that perceptions of CDMA performance may have been based on early experiences when the network was incomplete and a significant amount of performance optimisation was being undertaken.  The Commission’s view is that service difficulties that occur for users in general are not in themselves grounds for complaint under the DDA unless there are additional factors that give rise to discrimination on the ground of disability.

Questions of CDMA network coverage and signal strength are outside the scope of this report.

2.7 Objects of the Telecommunications Act

Telecommunications Act section 3(2) includes the following objects: 

(a) to ensure that standard telephone services, payphones and other carriage services of social importance are: 

(i) reasonably accessible to all people in Australia on an equitable basis, wherever they reside or carry on business; and
(ii) are supplied as efficiently and economically as practicable; and
(iii) are supplied at performance standards that reasonably meet the
social, industrial and commercial needs of the Australian community … 

These objects are subject to the regulatory policy expressed in section 4:

The Parliament intends that telecommunications be regulated in a manner that: 

 (a) promotes the greatest practicable use of industry self-regulation; and
 (b) does not impose undue financial and administrative burdens on
participants in the Australian telecommunications industry;

but does not compromise the effectiveness of regulation in achieving the
objects mentioned in section 3.

These provisions do not directly bear on the discrimination issues considered in this report but they are not irrelevant. In coming to the conclusions it has the Commission is mindful of its duty to perform its functions with the greatest possible benefit to the people of Australia.  The DDA and the Telecommunications Act are both directed to important goals of social and economic well-being and should be interpreted as operating together, not in conflict.

The objects of the Telecommunications Act refer to 'standard telephone services, payphones and other carriage services of social importance'.  It is plain from definitions in that Act that mobile phone services are not standard telephone services nor are they payphones.  The Telecommunications Act does not say what the other carriage services of social importance are.  It is reasonable to assume on the evidence of statements by ACA and AMTA about the large number of Australians who now use mobile phone services that some social importance attaches to those services.  Promoting reasonable accessibility on an equitable basis of mobile phone services would therefore appear to be within the scope of the Telecommunications Act.  This is consistent with the admittedly narrower aim of the DDA in removing discrimination on the grounds of disability in the provision of goods, services and facilities.

The Commission believes that the views it expresses in this report are consistent with the objects of the DDA, which must be our first concern, and also with the objects and regulatory policy of the Telecommunications Act. 'Unjustifiable hardship' as provided by the DDA and 'undue financial and administrative burdens' as provided by the Telecommunications Act are different terms and occur in separate legislative contexts. They are, however, sufficiently cognate for present purposes to justify the view that if a course of action does not impose an unjustifiable hardship then neither is it an undue burden.

3 Hearing aids AND CDMA PHONE PERFORMANCE

This section reproduces some summary material from the first phase of the Australian Hearing research project assessing the interference levels between CDMA phones and hearing aids.  The research was conducted by the National Acoustic Laboratories. The second phase of this project is proceeding and a report in expected later in 2000.  The project was commissioned by Telstra who deserve warm commendation for sponsoring work that provides detailed information about the potential for CDMA to provide an acceptable transmission technology that will meet the needs of many people.

The material provided by ACA quoted in section 3 of this report briefly describes the radiofrequency immunity levels required of hearing aids in Australia.  In commenting on a draft of this report Telstra provided a helpful analysis of mobile phone technology, hearing aid interference and possible solutions.  This material is reproduced in Appendix A and provides further analysis of the Australian Hearing research.

3.1 The Australian Hearing research

Phase 1 of the Australian Hearing research project has concluded:

Recent studies carried out at the National Acoustic Laboratories indicate that most hearing aid users, who can successfully use a normal telephone or analog mobile phone, will be able to successfully use a CDMA digital mobile phone. These hearing aid users will not need to use accessories, such as hands free kits, or neck loops under most situations encountered in day to day activities. 

When present, interference to hearing aids from CDMA technology has a "static-like" sound. There may be some circumstances where some hearing aid users may experience difficulties, such as:

        In fringe reception areas; 

        In a lift; 

        Towards the centre of a large concrete-steel building.

HREOC strongly endorses the following recommendation from Australian Hearing:

It is recommended that hearing aid users test the CDMA mobile phone technology with their hearing aid before finalising any purchase agreement. CDMA mobile displays indicate whether the area has strong or weak reception. Typically four or five bars are used to indicate strong reception and one bar is used to indicate weak reception. Hearing aids are more prone to experience interference in weak reception areas. Move towards the centre of the building to seek out a weak reception area and dial a known phone number to test the mobile. It may be necessary to move out of the store to find a weak reception area. Under these conditions if interference is not perceived, or is just perceptible, then the hearing aid will be compatible with the CDMA mobile phone. If interference is perceived as being annoying then an accessory may be required to create some distance between the hearing aid and mobile phone.

It should also be noted how important it is that people with hearing impairment be given the opportunity to make tests of mobile phones at no greater cost than that experienced by people without hearing impairment.   Where a  person with a hearing impairment is testing a phone as part of entering a contract for supply of services then treatment that is less favourable than that afforded a person without the disability may be unlawful discrimination. 

The summary of the Australian Hearing report continues:

 For the class of handsets that will be used with the Telstra network, the CDMA standard [6] specifies a tolerance, for the open loop control maximum power, of 18- 30 dBm with a nominal power of +23dBm (200 mW) [5]. For the available handset, the maximum power that could be achieved was +27 dBm so this was used for the testing program. In a CDMA system, interference control is very important to maximising system capacity, so the handset will generally operate on much lower power levels when under network control. Thus the results for interference to hearing aids documented in this report may tend to over estimate the level of interference encountered in practice. This will be further investigated in the second phase of this project. 

The spectral results indicate that the interfering noise in the full vocoder rate is rather flat in response up to 5 kHz and sounds very much like white noise. In the 1 /8, ¼ and ½ vocoder rate the interfering spectra has a more repetitive structure that decreases with increasing frequency and has more energy than the full rate vocoder interference. In addition, the amplitude and response shape of the interfering spectra fluctuates with time. 

In the analysis of results it is useful to have some idea of the number and percentage of hearing aids tested that are currently fitted to the Australian population. As a starting point the life of a hearing aid will be assumed to be 4 years. Under this condition Australian Hearing would have about 350,000 hearing aids fitted to about 240,000 clients. It is also assumed that Australian Hearing has fitted hearing aids to about two thirds of all hearing aid users in Australia. The bulk of Australian Hearing clients are fitted with programmable hearing aids that can be adjusted to match the individual needs of clients. The three models of programmable hearing aids tested are fitted to approximately 82% of Australian Hearing clients and cover about half of hearing aid users in Australia. In this first phase of testing, models representing 18% of hearing aids fitted by Australian Hearing were not tested. The majority of the remaining hearing aid models fitted by Australian Hearing also are programmable. 

1 The CDMA mobile used in this research is a "clam" phone that opens similar to a clamshell. One half of the clamshell contains the earpiece and battery pack. The other half contains the microphone, keypad, display, bulk of the electronics and the antenna that is situated near the hinge of the clam and is positioned more away from the head than is the case with a small "brick" type of construction. 

Using the bench test results with the hearing aid at 2.5 cm from the CDMA "clam" phone antenna as indicative of what may be the performance of a CDMA phone built as a small "brick" construction, it is possible to estimate successful phone usage at the maximum test power. Preliminary estimates indicate that at least 107,000 hearing aid users in Australia will be able to use a standard small "brick" CDMA phone to gain access to the CDMA network when operating in the variable vocoder rate. 

A standard small "brick" CDMA handset operating in the full vocoder rate mode is estimated to allow at least 187,000 hearing aid users in Australia to gain access to the CDMA network. 

When expressed in percentage terms, for hearing aid users fitted by Australian Hearing, it is estimated that at least 46% will be able to use a standard small "brick" CDMA phone in the variable vocoder rate and 80% will be able to use a standard small "brick" CDMA phone in the full vocoder rate. 

Testing with the hearing aid mounted on the head indicates that all clientele using any of the three programmable hearing aid models will "not perceive" any interference with the CDMA "clam" phone oriented in the normal usage position and operating at the maximum test power in the full vocoder rate. Estimates indicate that this applies to 191,000 hearing aid users. When operating in the variable vocoder rate at the maximum test power, 78% of Australian Hearing clientele corresponding to 182,000 hearing aid users will have interference that is either "not perceptible" or "just perceptible". 

Preliminary results indicate that the CDMA "clam" phone construction allows more hearing aid users to gain access to the CDMA network than those using the standard small "brick" construction. It is intended that this will be further investigated in the second phase of the testing program by the inclusion of additional phone models. 

In any of the test conditions investigated, the full vocoder rate, if available, will allow more Australian Hearing clientele to use a CDMA mobile than if any of the other rates are used. For hearing aid users this is particularly significant when using the standard small "brick" construction CDMA mobile phone. 

The above estimates apply to Australian Hearing clientele who are a significant proportion (approximately two thirds) of the total hearing aid users in Australia. 

Many current hearing aid users will be able to use CDMA phones with hearing aids. As noted above, in normal use CDMA phones typically transmit at power levels considerably below the maximum power used for these tests. Under typical operating conditions more hearing aid users will be able to use CDMA phones in every day use than these preliminary estimates indicate when operating at the tested maximum power level. 

Improvements in hearing aid technology should increase the immunity for future model hearing aids. The first phase of this research is now complete. The second phase will involve objective measurements of hearing aid immunity using the waveguide apparatus and then relate these to subjective assessments with actual hearing aid wearers. A range of hearing aids, representative of those in general use, will be selected. 

This work by Australian Hearing provides a measure of reassurance but it also raises some important questions.  The number of people for whom CDMA enables access is very good but there may be people who, on current estimates, will receive little or no benefit.  Telstra address this issue in the material reproduced below at Appendix A.  These are questions of fact that can only be resolved by further research.

It is likely that the performance of both CDMA phones and hearing aids will improve due to technological change.  In order to address the questions of accessibility and discrimination that are raised in the present complaint we need to know what a reasonable time-frame for introduction of new technology might be.  That issue is addressed in section 8 of this report.

3.2 Hearing aid retailers and manufacturers

Telstra said in their comments on the draft of this report:

Publication of a list of compliant aids and appropriate labelling of aids (whether compulsorily or as a result of voluntary action on the part of manufacturers) might provide an incentive for hearing aid manufacturers to undertake the steps necessary on their part for the solution of a problem which, it must be remembered, is the result of interaction between hearing aids and digital mobile phones.

The Commission agrees with this statement. Hearing aid manufacturers and retailers have the same obligations under the DDA and the Trade Practices Act as do mobile phone manufacturers and retailers. That is, they must describe their goods properly, give reasonable warrant that the goods are suitable for the customers purpose and make the goods available in a manner that does not discriminate unlawfully. This means providing information to consumers about the compatibility of hearing aids and mobile phones whether by way of labelling or otherwise.

The technical performance of mobile phones is a matter for the ACA.  Hearing aid standards are set by the TGA.  Since appropriate consumer information for people who use both these items of technology will necessarily overlap it appears that joint discussion between these agencies and consumers is very desirable.  A meeting between ACA, TGA and TEDICORE may be an appropriate starting point.

4 Disability discrimination and goods and services

4.1 Goods

It is unlawful under DDA section 24 to discriminate in the manner in which goods are made available. 

Therefore the way in which goods are made available must be accessible to people with disabilities unless providing accessibility would impose an unjustifiable hardship. 

Section 24 in so far as it applies to goods is about the way goods are made available.  It is not about the goods themselves.  The DDA does not call into existence specific assistive devices to meet the needs of people with disabilities. 

The DDA does not make unlawful the manufacture and supply of goods that people with disabilities are unable to use.  For example, many  motor cars are not drivable by  people who use wheelchairs.  The DDA does not make that unlawful.  It is unlawful for a motor dealer to make a car available in a manner that discriminates or to refuse to make it available to a customer with a disability.  That is a separate issue from whether or not the customer can use the car.  The customer may not intend to drive the car, may have another person to drive or may wish to make a gift of the car.  These are uses and so is driving. And the same applies to mobile phones. 

A prudent motor dealer would advise a customer who uses a wheelchair that the car has features such as foot pedals they may be unable to operate.  A careful customer would likewise ask about such things.   Such discussions are part of the process of buying and selling and are subject to consumer protection laws discussed below. 

The position may be different where the business is one of providing access to vehicles for hire rather than selling them. In some such cases it may well be that the business involves provision of services, which subject to considerations of unjustifiable hardship the DDA will require to be accessible, rather than the business being one of provision only of the particular goods (vehicles) concerned. The Commission has settled some cases by conciliation in the past regarding car hire, with all parties concerned being prepared to accept the application of the DDA on this basis. The distinction between provision of goods and provision of services may sometimes be difficult to draw, but for the purposes of the DDA it remains an important distinction. 

Mobile phones are, however, frequently supplied bundled with a contract for access to a telecommunications service.  Where a service is supplied together with goods and the service is not accessible without using those goods then  DDA section 24 and the Trade Practices Act will both apply.  This situation is discussed below. 

Telephones are consumer goods and mobile telephones are now perhaps the most striking example of that.  A generation of consumers has grown up since the days when there was only one telephone provider and it was an offence to connect anything to their network other than the standard handset they provided.  Near the Commission's Sydney office it is now possible to buy telephones that are model steam engines or juke boxes, statuettes of Elvis Presley or Darth Vader.  Even among ordinary telephones there is a wide variety in features and appearance.  The DDA in no way restricts the range of  goods in the market.  Provisions concerning features that enhance useability of telephones by people with disabilities are found in section 380 of the Telecommunications Act.  These provisions apply only to the standard telephone service and not to mobile phones. 

This leads to the conclusion that the manufacturers named in the original complaint are not acting unlawfully under DDA section 24 by making or supplying mobile telephones that when used by a person wearing a hearing aid interfere with the performance of the hearing aid. 

If the manner in which they make products available discriminates on the ground of disability then that may be unlawful but that is a hypothetical situation not addressed in this inquiry.  The manufacturers generally do not make their products directly available to the public but supply service providers, distributors and retailers.  It is the people who deal with consumers who are most likely under DDA section 24 to have obligations concerning the manner in which goods are made available. 

In respect of useability of goods people with disabilities have remedies against manufacturers and retailers under the Trade Practices Act and similar laws.  This is the consumer protection enjoyed by the whole community. 

4.2 Services

t is unlawful under DDA section 24 to discriminate in the manner in which services are made available.  Whereas there is a clear distinction between making goods available and the useability of those goods, a similar distinction is not apparent with respect to services. 

The definition of "services" in the DDA extends to "services relating to telecommunications ".  As was decided in Scott's, case the service that telecommunications companies provide is access to telecommunications. The Commission held that  the DDA affects the manner in which or conditions on which a provider of services made those services available but does not require the provider to provide a new service.  Commission President Sir Ronald Wilson then went on to say: 

In  my opinion, the services provided by the respondent are the provision of access to a telecommunications service. It is unreal for the respondent to say that the services are the provision of the products (that is the network, telephone line and T200) it supplies, rather than the purpose for which the products are supplied, that is, communication over the network. The services are that which enables communication over the network to take place. The emphasis in the objects of the Telecommunications Act (s.3(a)(ii)) on the telephone service being "reasonably accessible to all people in Australia" must be taken to include people with a profound hearing disability.

The President further said:

I am confirmed in my conclusion by the material provisions of the DDA. It is significant that the interpretation of the word "services" in s.4(1) of the DDA includes "(d) services relating to telecommunications". In my opinion, this clearly indicates a legislative intention that the services provided by the respondent should be within the reach of s.24 of the DDA.

Scott's case was decided in the context of the Telecommunications Act 1992 which has been replaced by the Telecommunications Act 1997. In the Commission's opinion nothing turns on this for present purposes. The requirement in DDA section 24 could be overruled by a specific and contrary provision of a later Act.  In fact, DDA section 24 finds support in the new objects of the Telecommunications Act which speak of services being reasonably accessible, supplied efficiently and economically and at performance standards that reasonably meet social, industrial and commercial needs.  And there is nothing elsewhere in the Telecommunications Act that lessens the force of DDA section 24.

It is only fair to say that there has been substantial progress in accessibility of telecommunications since Scott's case. The respondent in that case, Telstra, has been a leader in the field and the first telecommunications company, indeed the first large business, to lodge a disability discrimination action plan with the Commission.  Telstra is also strongly supporting the Australian Hearing Research into CDMA compatibility with hearing aids.

Service providers are obliged by the DDA to provide accessible services unless doing so subjects them to unjustifiable hardship.  People with disabilities have the right to access the telecommunications services provided to the community as a whole. 

Service providers may be constrained by the availability of technical solutions at commercially competitive costs and this must be taken into consideration in assessing unjustifiable hardship under the DDA. 

It may be suggested that mobile phones remain luxury items that are acquired just as a consumer is free to choose a more costly but convenient alternative in many other areas of life.  This is an argument that must be rejected.  A service that is used by nearly half of all Australians cannot reasonably be characterised as a luxury.  Air travel is regularly used by less than the population but few people would now describe it as a luxury.  For many, air travel is an essential part of doing business and earning a living.  People with disabilities are in business and earn their livings and they demand, and the DDA requires, that air travel be accessible except where that would impose unjustifiable hardship. 

It is not necessary for mobile phones to be required by most people in order to communicate effectively for the DDA to apply to mobile phone services. 

There are no doubt small and specialised services for which the defence of unjustifiable hardship will be readily available because narrow scope and high cost prevent measures that promote full accessibility.  Mobile telephone services for a mass market do not fall into this category.  The keen interest taken by the Federal government in ensuring wide geographic coverage of mobile phone services indicates the social importance and value we now accord telecommunications.

In welcoming the Senate Inquiry into electromagnetic energy Peter Russell, AMTA Executive Director, said "There are now almost eight million mobile phone users in Australia. The technology has important social and economic benefits in areas as diverse as emergency situations, business practice, and personal safety."  The Commission thinks this is an authoritative statement of the significance of mobile telecommunications.

Service providers are also subject to requirements concerning description of services and fairness of contracts.  This is discussed further in the section on consumer protection. 

4.3 Bundled goods and services

Retailers who sell mobile phones bundled as part of a contract providing access to a telecommunications service are obliged to ensure that the mobile phone is fit for the customer's purpose of using  the service.  This is both a DDA and a consumer protection obligation.  It is of particular importance because for many people getting a mobile phone service involves buying a phone as part of a transaction involving a contract for access to a carriage service. 

In this situation the DDA obligations in respect of the telecommunications service come into play.  Service providers and their agents need to take care that the equipment they provide bundled with a contract for service suits the needs of the customer.  If the need of the customer is to use the telecommunications service and the equipment provided does not provide effective access within the limits of the technology used by that service then cases of disability discrimination may arise.

It is important to note that for the purposes of the DDA the law of principal and agent is applied subject to section 123 of the Act..  Acts or omissions of an agent may in some circumstances be taken to be acts or omissions of the principal. 

What is technically feasible depends upon whether the service in question is GSM or CDMA.  This issue is discussed in section 8 of this report.

5 Consumers, providers and costs

This section deals with the issue of whether discrimination arises if consumers with hearing impairment are obliged to pay more for access to services than other people.  It also addresses the question of how the DDA applies to carriage service providers who provide either GSM services only or both GSM and CDMA. 

5.1 Accessory equipment

One consequence of the interference between GSM mobile phones and hearing aids has been the development of a range of accessories for phones.  The purpose of these accessories is to make the phones suable by people who wear hearing aids.  Perhaps the best known is the inductive loop which enables the phone to be kept at sufficient distance from the hearing aid as to reduce significantly the strength of the interfering electromagnetic field.  The user wears the loop.  The submissions by Motorola and AMTA give helpful examples of a range of accessories and identify mobile phones with which they will work.  AMTA also point out that the standard 'hands free' accessory, which is not specifically intended to assist people with hearing impairment, can have the effect of reducing interference between mobile phones and hearing aids. 

The submission from TEDICORE provides the following summary of accessory equipment. 

The hearing impaired person needs to be aware that signing up with a carrier offering a GSM service entails the necessity of assessing and purchasing inductive loop or hands-free sets. It can not be assumed that these kits are always bundled with the purchase of a handset and a plan. 

Most In-the-Ear (ITE) type hearing aids that are not equipped with a remote control device (to alter volume level etc) do not have the capability of utilising an induction loop. Wearers of such aids cannot, of course, use induction loop facilities. 

To use an inductive loop where the hearing aid has this communications facility requires that the aid be manually switched from normal mode to the induction loop pick-up mode (by use of the so called "T" switch, where fitted, or by use of the remote control device, where part of that hearing aid system) on hearing the ring of an incoming call, and switched back to the normal hearing aid mode on completion of that call. Hearing aid switches, like all miniature mechanical switches in particular, have a finite life before repeated switching makes them either unreliable or unusable. 

In regard to the other hands-free kits, these rely on the use of an adequately functional ear not already filled with a hearing aid, or the removal of a hearing aid for the duration of the call. Again, not a universally useful facility. 

In summary, the use of inductive loop or hands-free facilities offers useability and convenience in some circumstances, but is not a universal solution.

There are differing views about how effective various items of equipment are in reducing interference between phones and hearing aids.  This is not surprising given the variety of hearing aids and the differing needs of their users.  It is unlikely that there will ever be a solution that serves every person equally well but principles of universal design should at least make access easier.  For present purposes it is enough to observe that there is a variety of technical solutions.  These include: 

· specialised accessory equipment intended to assist people with hearing impairment 

· standard accessory equipment that can assist people with hearing impairment 

· CDMA services that can be used by people with hearing impairment and that are less likely to require accessory equipment in order to be accessible. 

5.2 Submissions about cost

The issue that has been raised in submissions and must now be addressed is the cost of accessibility.  This is an important issue in disability discrimination in general and, as the following extracts from submissions show, mobile phones are no exception. 

AMTA:  All accessories available including the standard handsfree kits involve an additional cost, however, the purchase of handsfree kits is now a very common purchase and should not be seen as an additional burden on any particular customer, nor is there any discrimination involved because of any impairment. 

TEDICORE: It should be emphasised here that it is obvious that these accessories are not obtained as a matter of choice by most hearing impaired persons but as a necessity and at an additional cost to that of a person with no hearing impairment. [original emphasis] In other words, the person who uses a hearing aid does not have the luxury of choice but is often forced to purchase an accessory to use a GSM mobile phone successfully. This could be construed as discrimination. 

Deafness Forum:  If any person needs to purchase any accessory not needed by the general population in order to use the facilities of a digital mobile phone, that could constitute discrimination. Whether the extra cost of accessories needed for access is discriminatory might depend on the actual cost involved. The higher the costs the more likely it should be seen as discriminatory. The bottom line question should be whether a person using a digital mobile phone without a personal hearing loop or similar accessory will be able to make a 000 call. If the answer were no, then any extra costs of the needed accessories would definitely constitute discrimination. 

AAD:  'Costs more' - deaf people (as in other spheres of life) are having to purchase extra accessories (beyond what is normally needed) in order for the mobile phone to be accessible (eg; hearing loops, hands free kits, vibrating batteries). Clearly unfair and a reasonable case for discrimination. 

Roma Wood:  We ..... suggest that the Inquiry declare GSM interference to be the full responsibility of the telecommunications industry. As a consequence they should be liable to pay the extra costs of hearing aid users, particularly if they publicise GSM mobile phones to be the same as CDMA phones. 

Vodafone:  ..... the supply of such accessories at extra cost to people with disabilities is not discriminatory since the costs: 

a. are insubstantial when compared to the benefits of mobility;

b. have no correlation to the provision of network services or facilities;

c. are no more inconvenient to the hearing impaired than to any other person who, for whatever reason, chooses to buy a handsfree kit and accessories;

d. and are at the discretion of the customer based on certain requirements, ie different networks, handsets and accessories suit different people. There is no best network or handset or essential means of communication which the hearing impaired are unable to access. Thus, hearing impaired people must make a choice which mobile network and handset best suits their needs and budget just like everybody else.

5.3 The DDA and cost burdens

Deciding where the appropriate balance between the rights of people with disabilities and the interests of people who provide services intended for the whole community is one of the important but difficult things the DDA sets out to achieve.  The object of the DDA is to assert that people with disabilities have the same rights as everybody else.  This includes exercising and enjoying those rights in ways that respect the rights of other people, hence the references to 'as far as possible' and 'as far as practicable' in the objects of the DDA. 

Similarly the obligation the DDA imposes on the whole community to provide access that includes people with disabilities is one that involves some cost.  The DDA says that only when the hardship imposed by making a service accessible becomes unjustifiable will the law permit a service provider to meet a lesser standard of access. 

The assessment of unjustifiable hardship must, under DDA section 11, take account of all relevant circumstances including: 

(a) the nature of the benefit or detriment likely to accrue or be suffered by any persons concerned 

[This includes benefits and detriments that affect consumers and service providers.  Consumers want the benefit of an accessible service at a fair price and inclusion in the life of the community, not the detriment of an inaccessible service or an unfairly priced service that excludes and marginalises them. Providers want the benefit of a profitable business, not the detriment of an activity that does not give a return on their investment.]

 (b) the effect of the disability of a person concerned 

[Which for present purposes is the established fact that people with hearing impairment who use hearing aids have difficulty accessing some mobile phone services.]

 (c) the financial circumstances and the estimated amount of expenditure required to be made by the person claiming unjustifiable hardship 

[Although the very large sums of money discussed in connection with telecommunications, both expenditure and profits, are public knowledge no detailed information has been submitted about the costs of providing equipment to meet special needs.]

 (d) in the case of the provision of services, or the making available of facilities - an action plan given to the Commission under section 64. 

[There are at present two relevant action plans - one lodged by Telstra and one lodged by Optus.]

The approach taken under the DDA to items of equipment that meet special needs is expressed in the draft Standards for Accessible Public Transport. 

D.13 Passengers sometimes need disability aids such as breathing apparatus, body supports, glasses and hearing aids. Operators are not responsible for supply or operation of such equipment under the Standards but some may choose to give assistance as an ancillary service.

So, for example, a railway is not obliged to provide wheelchairs but must be accessible to people who use wheelchairs.  And by the same reasoning a government department need not provide reading glasses but must provide information in formats accessible to people with vision impairment.  Likewise, mobile phone service providers are not required to provide hearing aids but have to ensure their services are accessible to people with hearing impairment. 

There is a distinction to be drawn between general purpose assistive devices such as hearing aids, wheelchairs and reading glasses and more specialised equipment that is used only with a particular service or other equipment.  It is reasonable that service providers are not responsible for the items that people require for a range of activities extending well beyond accessing the service. 

The most important fact bearing on this issue is the existence of two different types of service, CDMA and GSM.  For people with hearing impairment who use hearing aids CDMA appears to offer the best accessible solution so far as voice telephony in Australia is concerned.  Research indicates that although not perfect CDMA is clearly superior to GSM in terms of the level of interference with hearing aids.  This is just a fact of technology and not a reflection on any other aspect of the quality of service provided by the various mobile phone companies. 

For people who choose CDMA services no equipment is necessary other than the handset.  They must still be careful to choose a handset that provides maximum compatibility with their particular hearing aid but that aside, a hearing aid user should be in the same position as any other user of a CDMA service.  If they choose hands free equipment they are purchasing an accessory, not an item that is essential to access to the service. 

If there are communications features provided by GSM that CDMA does not deliver then the question of what assistive equipment is required becomes a live issue again.   The question raised in the submissions concerns the issue of assistive devices that are used only for accessing a particular service.  Are these latter a category where service providers, in the words of the draft Transport Standards, "may choose to give assistance as an ancillary service"?  On balance, where the service concerned has communications features that a competing service does not provide, then assistive equipment to enable access to those features must be made available by the service provider unless unjustifiable hardship can be demonstrated.

The Commission wishes to make plain that the DDA does not serve as a prop for the mere exercise of consumer choice.  Thus a hearing aid wearer could not use a risk of disability discrimination to require either a GSM service provider to make available, for example, the Nokia loop if the consumer's only motivation is to have a hands-free facility or to avoid perceived effects of electromagnetic radiation on health.  The necessary link to the DDA is avoidance of GSM sourced electromagnetic interference to a hearing aid in circumstances where a CDMA service does not provide the functionality the consumer needs.

5.4 Carriage service providers who provide only GSM

Vodafone are one of the world's largest mobile phone service providers.  They provide GSM services in Australia but do not have access to CDMA spectrum here.  Vodafone therefore cannot provide at present a service that is as accessible to hearing aid users as can service providers who have CDMA capability.   This is just a fact of technology and does not reflect on Vodafone's intentions to provide the best service they can or their attitude to people with disabilities.  Vodafone can take reasonable steps to make their GSM service as accessible as possible to people who use hearing aids.  They say that this is a market segment they would want to supply to the best of their ability.

The DDA does not impose any obligation on Vodafone to seek CDMA spectrum nor does it require the government to provide such spectrum to Vodafone or anybody else.  The DDA does not require a service provider to commence a new service. The DDA does require a service provider to make an existing service as accessible as possible unless doing so imposes an unjustifiable hardship. This is the real test to be applied when considering a GSM provider's compliance with the DDA, not the fact that they may not provide CDMA.

Vodafone do have an obligation under the DDA. There is nothing unusual about this and it is not specific to Vodafone. It is just the same obligation to provide accessible services that applies to all GSM services including Telstra, Optus and any other carriage service provider whatever transmission technology they may use.

There is, however, a particular aspect of the obligation that Vodafone have. It may be difficult for them to make their telecommunications services as accessible as CDMA.  But it may not be an unjustifiable hardship to make a GSM service as accessible as a GSM service can be. As noted above, the DDA says that barriers to access may be excused on account of unjustifiable hardship. It is plainly within the contemplation of the DDA that there can be some costs involved in providing access and that these costs should be borne by the service provider. It is only when costs become unjustifiable that the obligation to provide access is reduced. 

Providers of GSM services have obligations under the DDA and the Trade Practices Act to tell hearing aid wearers to assess the relative merits of both GSM and CDMA mobile phones and services. 

Such a service provider should advise people who use hearing aids of any factors that might affect access to the service by the user. Giving this advice is no more than observing consumer protection law. A service provider ought to tell people who use hearing aids about the features and equipment that might make access to the service more achievable. This can include telling a potential customer that other service providers who deliver CDMA services may provide a more accessible solution. 

5.5 Conclusions

For many people it appears that CDMA will be an appropriate choice.  It appears that additional items of equipment used with CDMA do not have an impact on accessibility of the service so far as reducing interference with hearing aids is concerned.  Such items are therefore consumer options and the cost ought to be borne by the consumer. 

If there are things that GSM can do that CDMA cannot and those things are an integral part of the telecommunications service provided then an obligation exists to make them accessible.  In such a situation assistive devices are likely to be in no different position to the TTYs that the law requires be provided to users of the standard telephone service.  The service provider should therefore bear the cost. 

However, it is open to providers of GSM services to show that their range of services is not materially different from that provided by CDMA and to ensure that consumers are properly informed of the interference produced by the different systems.  In those circumstances a consumer who finds no difference between GSM and CDMA but who chooses GSM would have to bear the burden of cost of assistive devices. 

It is not relevant to this question whether a particular carriage service is or is not part of the standard telephone service or subject to the universal service obligation. What matters is that it is a service and therefore required by the DDA to be accessible unless unjustifiable hardship can be shown.  No financial or other information has yet been presented to show that. 

These conclusions are subject to two further observations. 

Firstly, the pace of technological change is such that what is today an expensive option may in the near future become an accepted part of the standard service.  More is said about this in the section on new technology and time frames for its introduction. 

Secondly, the fact that there is substantial consumer choice in this area highlights the importance of consumer protection.  People with disabilities have rights as consumers and this issue is addressed separately. 

6 Consumer protection - the Trade Practices Act and similar laws

The DDA is intended to facilitate access for all and the rights it supports must be seen in the context of more general rights. The objects contained in DDA section 3 make it plain that the Act ensures people with disabilities have the rights enjoyed by the whole community. The DDA does not create special or different rights for people with disabilities.

The Act promotes recognition of the fact that people with disabilities are members of the Australian community and have the same legal rights as any of us. This means people with disabilities have legal and social rights in general and the DDA is not the whole story.

Consumer protection law is now an important part of the legal rights the Australian community enjoys. That body of law is relevant to many issues that concern people with disabilities, including access to telecommunications. This brief discussion refers to the Commonwealth Trade Practices Act 1974 and its relationship to the DDA. There are consumer protection laws of the States and Territories that have similar effect. Under State and Territory law remedies are often available from low cost and informal tribunals and it is there that most consumer complaints are handled. Issues of wider significance are dealt with by the ACCC and may also be litigated in the Federal Court where important precedents can be set.

PIAC made particular mention in their submission of the importance of consumer protection law. The Commission agrees with the general position PIAC advances.  Recognition that people with disabilities have the same fundamental rights enjoyed by the whole community includes not requiring them to lodge complaints of disability discrimination just to access basic services such as telecommunications.

Several relevant provisions of the TPA are set out below. It is evident that these provisions apply to mobile phone services and to mobile phones. There is no reason to assume that they do not apply to situations where people who wear hearing aids must make decisions about whether a particular service or item of equipment is suitable for their purposes.

TPA section 53 contains the following provisions:

A corporation shall not, in trade or commerce, in connexion with the supply or possible supply of goods or services or in connexion with the promotion by any means of the supply or use of goods or services:

(a) falsely represent that goods are of a particular standard, quality, value, grade, composition, style or model or have had a particular history or particular previous use;
(aa) falsely represent that services are of a particular standard, quality, value or grade;
.....
(c) represent that goods or services have ..... performance
characteristics, accessories, uses or benefits they do not have; ...... 

TPA section 55A contains the following provision: 

A corporation shall not, in trade or commerce, engage in conduct that is liable to mislead the public as to the nature, the characteristics, the suitability for their purpose or the quantity of any services.

TPA section 71 contains the following provision: 

(2) Where a corporation supplies (otherwise than by way of sale by auction) goods to a consumer in the course of a business and the consumer, expressly or by implication, makes known to the corporation or to the person by whom any antecedent negotiations are conducted any particular purpose for which the goods are being acquired, there is an implied condition that the goods supplied under the contract for the supply of the goods are reasonably fit for that purpose, whether or not that is a purpose for which such goods are commonly supplied, except where the circumstances show that the consumer does not rely, or that it is unreasonable for him or her to rely, on the skill or judgement of the corporation or of that person.

TPA section 74 contains the following provision: 

(2) Where a corporation supplies services (other than services of a professional nature provided by a qualified architect or engineer) to a consumer in the course of a business and the consumer, expressly or by implication, makes known to the corporation any particular purpose for which the services are required or the result that he or she desires the services to achieve, there is an implied warranty that the services supplied under the contract for the supply of the services and any materials supplied in connexion with those services will be reasonably fit for that purpose or are of such a nature and quality that they might reasonably be expected to achieve that result, except where the circumstances show that the consumer does not rely, or that it is unreasonable for him or her to rely, on the corporation's skill or judgement.

It is not controversial that consumers who enter contracts for the supply of mobile phone services expect the service and the equipment to be fit for their purpose and the results they wish to achieve. Sometimes this purpose may be to make a mobile phone available to another person. More often consumers will use the service themselves. Where that consumer has a hearing impairment and wears a hearing aid those facts are integral to the fulfilment of obligations under consumer protection law. If the consumer makes known to the service provider or the service provider's agent that the mobile phone service is to be used by a person who wears a hearing aid then the service provider or agent must take that into account in order to supply a service that is reasonably fit for the consumer's purpose. That means giving appropriate advice about the suitability of transmission technologies and equipment. It also means that the consumer must be given enough basic information to know that questions need to be asked about the suitability of the service.

The ACA, Australian Hearing and Telstra have all published information about the issue of compatibility of mobile phones and hearing aids. Deafness Forum has been funded by the ACA to conduct a telephone hotline where people can make inquiries about this issue. Deafness Forum has submitted information gathered from operation of the hotline so far. That information suggests that there is still a significant lack of knowledge among consumers and suppliers at the level where goods and services are actually bought and sold. Consumers are finding it difficult to know what questions to ask and suppliers are sometimes giving incorrect information. As this is the case it is plain that service providers and their agents need to be proactive in ensuring that the goods and services they supply to people with hearing impairment are fit for purpose. It is not enough to expect that customers will have the knowledge to ask the necessary questions.

The TPA provides remedies, for example in  section 74B and section 82. In addition to remedies available to individual consumers the TPA is subject to the overall supervisory role of the ACCC which has investigative and remedial powers of its own. As mentioned above, much of this Federal machinery has counterparts in the fair trading laws of the States and Territories where individual consumers will often find quick and efficient redress for their concerns. People with disabilities have the same rights under these laws as anyone else and should not need to apply the less direct approach of a discrimination complaint unless a separate issue of discrimination is involved.

Although the Trade Practices Act has been particularly mentioned, it should be noted that TPA section 75 expressly saves other remedies. This includes the Fair Trading Acts of the States and Territories and also their respective anti-discrimination laws.

Where a condition or requirement is imposed in a discriminatory way upon a person with a disability then their right to complain under the DDA continues even though the same circumstances might also be pursued in a consumer protection complaint. If the consumer protection complaint does not completely dispose of the matter then a DDA complaint could be lodged.  An example might occur where a person with hearing impairment may be subjected to less favourable treatment simply because they must conduct live tests of various items of equipment in order to determine what is fit for their purpose. Where those tests involve the consumer using their own telephone account in a way that incurs costs that a person without the disability would not incur, then a case of disability discrimination may arise and a DDA complaint could be lodged.

7 INTRODUCTION OF NEW TECHNOLOGY

7.1 New technology and new costs

Most goods and services that rely on introduction and acceptance of new technology go through a period of high cost and low availability compared with the technology being extended or superseded.  For mobile phone services in Australia this period is well and truly past in that mobile phone services are widespread and the equipment is ubiquitous and cheap compared with ten years ago. 

Of course not all equipment is cheap.  High end products providing additional facilities are more expensive.  Just as one can buy a basic personal computer for under a thousand dollars so one can have a graphics workstation for ten thousand dollars or more.  And with mobile phones there are basic service plans involving a simple phone and a few dollars a month worth of calls and there are the latest technologically advanced offerings with phones worth thousands of dollars.  The great majority of consumers have needs that lie between these extremes. 

Cost to the user is a complex matter involving offsetting detriments such as the price paid in money against benefits such as opportunity, efficiency and effectiveness.  There is also another vital issue so far as telecommunications is concerned: the right to participate as an equal member of the community.  Equity in the provision we make as a community for access to telecommunications is now a very prominent social and political issue in Australia.  The main focus of the debate is on the needs of rural and regional Australia.  But people with disabilities are also at risk of exclusion and marginalisation if developments in communications fail to follow the path of universal design that can achieve access for everyone.  And people with disabilities live in rural and regional Australia too. 

Introducing technology that will benefit the community as a whole, including many people with disabilities, cannot be held up by the DDA while steps are taken to make it accessible to people with a particular disability. There are many people with mobility impairments or who are blind for whom mobile phones have meant an increased ease of everyday life and greater equality in the community.  For them interference between mobile phones and hearing aids may be a less personal issue. 

It is fortuitous that CDMA allows some of the problems presented for people with hearing impairment by digital mobile phones to be addressed.  This is not, however, the reason for introduction of CDMA.  Appendix A explains the way the DDA applies to Commonwealth laws and programs.  It suffices here to say that the DDA does not dictate the content of laws but can affect their administration.

7.2 When?

The question that remains open is: When does the DDA require access? Technical and commercial feasibility will be important considerations in deciding whether unjustifiable hardship reduces the service providers' obligations to make their services accessible.  These are not the first things to be considered under the DDA.  The DDA asserts that people with disabilities have rights and it can only be after a searching examination that the provisions that permit exceptions to accessibility are called into play. 

The HREOC Advisory Notes on Public Transport, state that "the DDA does not provide...any schedule defining how long movement towards non discriminatory service provision may permissibly take".  Nonetheless some guidance is now available about the principles for determining the time frame for removing barriers to access.  The draft Standards for Accessible Public Transport and the ongoing work to revise the Building Code of Australia each provide examples that suggest time frames are determined by the nature of the sector in which they are applied. 

The draft Standards for Accessible Public Transport set out an implementation schedule under which particular obligations arise after five, ten, fifteen or twenty years.  This recognises that fleets of vehicles represent very large capital investments and have working lives measured in decades.  The cost to the community of an unusually accelerated replacement program would be too high.  There would also be a heavy social cost, especially given the age profile of the Australian community, in replacing vehicles only when they become mechanically unfit for service.  The draft Standards are a reasonable compromise which have largely been accepted because they show commitment to change. 

Discussions concerning the Building Code are not so far advanced as the Transport Standards but the Australian Building Codes Board and others have already taken practical steps to update the Code so that building owners and occupiers can more readily comply with the DDA.  A power to make a DDA standard on access to premises was enacted by Parliament in 1999.  It is fair to say that the most important issue in this area is the time frame in which existing buildings should be made accessible.  Although an answer is not yet available a number of facts are emerging that will guide the discussion.  These include: 

· The period in which  premises undergo major refit in order to remain commercially viable.  In city central business districts this may be as little as five years but in metropolitan areas a longer period is likely.  In rural and regional areas the period may be much longer. 

· The working life of buildings is subject to similar considerations.  Multi-storey office buildings of the 1960s and 70s are being demolished in the central business districts of major cities.  In other areas the lifetimes of commercial and government buildings is longer. 

So far as new buildings are concerned, they must comply with building law at the time of their construction.  If the building law contains adequate access provisions then achieving access becomes a question of how well the law is implemented.  Unjustifiable hardship in providing access will be a lesser issue for new buildings than it will be for old. 

In their submission to this Inquiry PIAC pose the following question 

What is the relevant compliance time frame in the telecommunications industry? How fast after developing particular products or services should telecommunications providers be required to ensure equal access to them by people with disabilities?

They then say: 

One factor which distinguishes the telecommunications sector from the transport and buildings sectors, is the rapid pace of the development of new products and services. The telecommunications product development cycle is relatively short, that is, what is released as mainstream telecommunications technology today, was probably developed only a few years ago. This means that the potential for replacing technology with accessible alternatives may be higher. Compliance time frames in relation to the DDA need to be considered in light of these factors.

In general this statement is correct.  The DDA requires accessibility in different within the context of what is feasible in terms of resources and technology for that sector.  In telecommunications the time frame is manifestly shorter than that in public transport or access to premises.  Subject to what is said above about the DDA and goods and services the following statement from PIAC as a correct expression of both the risk to people with disabilities and the potential liability of service providers. 

Telecommunications industry participants may argue that a compliance time frame of a few years is too short, as altering existing technology is costly and takes time. In response, it could be argued that new telecommunications products are being produced at such a rapid pace, that it is not a question of the need to alter existing products, but in many instances, of planning new products to be accessible in the first place. If this is not done, and mainstream products are introduced which are inaccessible, then it is likely that a replacement and again inaccessible product will have been introduced prior to the necessary modifications being done. People with disabilities are thus at risk of always being a generation behind in their means of access to and forms of communication. If accessibility by people with disabilities is taken into account at the early stage of product design, the cost of ensuring access, compared to the cost of developing inaccessible products and then researching and implementing alterations to provide access, is greatly reduced. The defence of unjustifiable hardship may not allow a service provider to escape liability because the cost of altering a product or service may be very costly, where that service provider could have reduced the cost by taking the DDA into account before producing the inaccessible product or service.

The requirements of DDA section 24 are not in themselves likely to affect the course of the global telecommunications industry.  Nonetheless, consistency of section 24 requirements with developments towards greater accessibility of telecommunications worldwide suggests that they do have a constructive role to play in discussion between the Australian industry and people with disabilities.  Signs of this are apparent in the action plans prepared by Telstra and Optus and in the draft ACIF Industry Code on Customer Information.  It is most important that Australia focuses on and contributes to global developments including those relating to universal design. The Commission is encouraged by the developments AMTA refer to in their submission concerning industry participation in research aimed specifically at overcoming access barriers.

So far as the law about access for people with disabilities is concerned the DDA will require accessible services unless unjustifiable hardship can be demonstrated.  There is a range of factors that must be considered when unjustifiable hardship is determined, as explained in section 6.3 above.

Costs of introducing new technology that serves a range of functions and needs cannot be wholly attributed to facilitating access just because improved access for people with disabilities is one of the needs served.  On the other hand many economic factors will affect the viability of a service and may legitimately be put forward by a service provider seeking to establish a case of unjustifiable hardship.

Unjustifiable hardship may be addressed for new technology in several stages.  The first stage consideration is whether there are truly compelling technical reasons that would prevent operation of the technology in Australia.  An example might be that the radio spectrum needed by a technology is not available.  In such a case unjustifiable hardship might be established immediately.

If there are no serious technical barriers then the second stage involves the balancing of interests contemplated by DDA section 11.  In striking that balance it is important to recognise that Parliament legislated that there be no unjustifiable hardship, not no hardship whatsoever.  This is in keeping with the object of the DDA to eliminate disability discrimination as far as possible.

So far as mobile phones are concerned it may be that current marketing practices provide some guidance about the time frame in which technology is changing.  A mobile phone service contract of two years duration or less seems to be the norm in Australia.  This is presumably the result of careful assessment by service providers of a range of factors.  These may include both the expected lifetime, in terms of wear and tear, of individual items of equipment, and also the lifetime of the technology that an item of equipment represents.  No doubt as the capability to provide enhanced features such as Internet browsing become available through a particular service the service provider will want to maximise the possibility that consumers will buy the new service.   The service provider will presumably want existing customers to upgrade to equipment that will take advantage of the  new features.  Equipment that does not permit this will quickly become obsolete.

In particular, the heralded G3 standard for mobile telecommunications is said to provide many benefits in terms of performance of existing services and introduction of new services. It may be that under the G3 standard the services available by CDMA and GSM will converge.  This will not remove electromagnetic interference as an issue for GSM but it may lead to functional equivalence as far as the user is concerned.

For example, there may be data transmission functions now possessed by GSM and not by CDMA.  It is possible that when GSM and CDMA conform to the G3 standard, or are replaced by new transmission technologies under the G3 standard, then the range of functions available will depend less on the transmission technology itself and more on customer choice between service providers.

Under the DDA it is clear that a period of adjustment and implementation is permitted without a service provider behaving unlawfully.  It is not an easy task to get agreement about how long that period should be but that has nonetheless been achieved so far as public transport is concerned and is well underway in respect of access to premises.

It is also true that a public process that instils confidence among people with disabilities that there will be a just outcome, even if that outcome will take time to achieve, is the best approach to dealing with uncertainty about meeting obligations under the DDA.  In this respect the DDA Action Plans lodged by Telstra and Optus provide examples.

The industry development plans that service providers are required to lodge under the Telecommunications Act include reports on the steps they are taking to provide access to their services.  Examination of the plans reveals that Telstra and Optus the have made the most significant efforts, as indicated by their consultation with people with disabilities and the DDA Action Plans they have lodged with the Commission.  Vodafone's most recent Industry Development Plan indicates that it has contributed funding to research on the effects of mobile phone interference with hearing aids.

If the telecommunication industry wants to establish a realistic timeframe for removal of barriers to access then it needs to take concerted action.  The most effective demonstration of industry goodwill in this area would be the engagement of the self-regulatory processes provided by the Telecommunications Act.  If that commitment is forthcoming then liability under the DDA will be more effectively managed.

7.3 Other issues

AAD requested that this inquiry be expanded to cover a range of issues that concern Deaf people about access to telecommunications.  Such is the need to ensure than one beneficial technological solution does not exclude another that some of the matters AAD raises (such as TTY access and availability of text) could conceivably fall within the scope of the inquiry.  Some other issues they raise do not.  Extending the current inquiry to deal with a wider range of issues would delay further progress on the primary issue brought to the Commission, namely interference between mobile phones and hearing aids.

In saying this the vital importance of the matters raised by AAD is in no way diminished.  They are reproduced below for two related reasons.  The first is that the introduction of CDMA is a stroke of good fortune so far as we are concerned with useability of mobile phones by people who wear hearing aids.  It was not intended to achieve this but the fact that it does is relevant to consideration of the DDA complaint.  Which of the items listed by AAD will likewise be solved by good fortune?  And what if they are not?  Are Deaf people to be denied access to communications and therefore full participation in our society because of that?  Each of the issues raised by AAD is an example of how discussion and early implementation of access features will avoid disputes and unnecessary costs in the future. 

This leads to the second reason, namely that if further discussions are held outside the context of the present complaint about access to telecommunications then these issues should be squarely on the table.  

7.4 Matters raised by AAD


* The Inquiry limits itself to one (albeit large) sector of those people with a hearing loss and denies the telecommunication access needs of others (Deaf people). While we wholeheartedly support (as noted above) the needs of those who use hearing aids or cochlear implants to access mobile phones, there are many Deaf Australians who also want fair and equitable access to mobile phones, but need to access it in a different way (TTY /text / data). 

It is unfortunate that HREOC has chosen to limit the scope of this inquiry to the original complaint and we request that it expand to be all inclusive, so that it looks at the impact of mobile phones on all people with a hearing loss; 

* As stated, mobile phones have become an essential tool for communication for most Australians in whatever environment, be it work, home or community. Deaf people's lack of access to the mobile phone is discriminatory and impacts on their quality of life and participation in society. 

A soon to be established emergency call service access number (100) for text telephone users [provided by Australian Communication Exchange] for Deaf people will be a significant forward move - but what about those Deaf people who wish or need to use the mobile phone to access this service ? ; 

* The GSM and CDMA digital mobile phones do not allow effective use of a TTY over the mobile networks, whereas the analogue service had reasonable success. With the phasing out of the analogue network (January 2000), what happens to Deaf people's access ?; 

* The V.18 interface system which allows any text protocols to access through the modem is a viable and universal mechanism to enable TTY/text/data telephony to occur over the mobile phone network. It is currently in operation in Europe and the UK, but not in Australia - it is a manufacturers issue and we need to the support of the Commission and the DDA to strongly encourage manufacturers and the carriers of their responsibilities in utilising an access tool (V.18) to assist Deaf people with gaining access to the mobile network; 

* Some digital phones have data and text capacity of varying degrees (eg; SMS), which has provided limited use for Deaf people. Most SMS have a limited amount of characters to use which is fine for short messages. This clearly does not allow Deaf people to transmit long messages or conversations that other people can do by voice and also is not interactive. 

Another problem with SMS services is that the sending and receiving of SMS ( and fax) messages is restricted to the carrier you are with - limited or no network exchange is possible (eg; Telstra to Vodafone and vice versa). This is clearly discriminatory and needs to be corrected because it denies choice to who we converse with. 

The Nokia 9110 mobile phone, as demonstrated in Europe, has the capacity for interactive communication through its text based service. For it to work in Australia, software changes, exchange system refinements and carrier acceptance of including it on their network have to occur first. This costs money and it is not clear if there is a high demand because of the high cost to purchase and network charges. However, there is a clear need to research its functionality and useability by Deaf people in Australia for lack of any alternatives; 

* As addressed earlier, the lack of consultation by the 'decision makers' (carriers, manufacturers and government) in regards to emerging technology in relation to addressing access needs of Deaf people is appalling. The Inquiry needs to resolve this issue as it is the basis from which the significant and basic human rights problems occur; 

* Other issues that cannot be elaborated on at this time because Deaf people do not have access to mobile phones and therefore experience to share include:- 

- costs (over and above the purchase of the mobile phone - eg; network charges, as text calls take longer than voice calls); 

- service quality and delivery; 

- Carrier choice issues; 

- Disability Equipment program issues (eg; carrier responsibilities and equipment accessibility, etc.) 

- standards for digital mobile phones to work with TTY's

8  Options for progress

The following three options provide a general framework for discussion.  It should be noted that these are possibilities that the parties to the complaint may wish to explore.  They are not things the Human Rights and Equal Opportunity Commission or the Disability Discrimination Commissioner can do.  All we can do is close the complaint or continue with it.    If the complaint continues, the Commission will facilitate discussions between the parties.  If the complaint is closed but a constructive dialogue is maintained, as we expect it would be, then the Commission would also be happy to contribute. 

A. Rely only on the obligations imposed by the Trade Practices Act

B. Service providers subscribe voluntarily to an Industry Code

C. Bring mobile phones within the Universal Service Obligation

Option A emphasises the existing consumer protection regime of the Trade Practices Act and by extension the "fair trading" laws of the States and Territories.  This has the advantage of an established procedure for dealing with alleged breaches and at the State level a relatively informal, speedy and low cost tribunal.  For major issues there are the strong provisions of the Trade Practices Act and their penalty and enforcement provisions which can be pursued in the Federal Court where important precedents can be established. 

DDA liability is not excluded by consumer protection laws and a  consumer protection claim would not necessarily be the end of a complaint.  DDA liability accrues on account of unlawful disability discrimination and that aspect of a case may remain to be dealt with whether a consumer protection claim succeeds or fails. 

Option B would engage the self-regulatory machinery of the Telecommunications Act.  An example of this is the draft Industry Code on Customer Information on Prices, Terms and Condition. The Code is being drafted by ACIF as part of the process of building the self-regulatory regime envisaged by the Telecommunications Act.  The draft Code addresses the DDA although it does not explicitly deal with compatibility of hearing aids and mobile phones. 

This particular Code is still in process of negotiation and the contents of the published draft are not binding on anyone.  The draft reflects a range of issues that are already in discussions facilitated by ACIF.

Although Disability Action Plans are voluntary under the DDA signatories to the draft Code as it now stands would be obliged to make Action Plans.  Two major telecommunications providers, Telstra and Optus, already have Action Plans.  The Code appears to offer an approach that may bring the self-regulated telecommunications industry to a position where risk of DDA complaints is significantly reduced.  It would also provide the same acknowledgment contained in Option A that people with disabilities as consumers have the rights enjoyed by the whole community.

It is significant that many questions of concern to people with disabilities as consumers have been raised in a forum quite independent of the present DDA complaint.  The discrimination that caused the complaint would have been much less likely had the practices proposed in the Code been implemented.  Commitment to this type of approach would help address systemic issues and at the same time acknowledge the value of protecting the rights of consumers in individual transactions.

It is not enough to put in place better practices that will reduce the risk of discrimination in future. People who wear hearing aids and who entered contracts for GSM services after the closure of the AMPS network was announced need to have their problem addressed.  The Commission suggests that service providers and representatives of the complainants negotiate a procedure for remedying individual cases.  The remedy offered may differ according to whether a services provider offers both GSM and CDMA or GSM only but the aim should be to ensure that the consumer gets what they have paid for, namely a working mobile telecommunications service. 

Option C has been raised in several submissions.  It is seen as a looming consequence of the rapid spread of mobile phones and the enhancement of functions afforded by equipment and services under the so-called third generation standard.  It is said that mobile phones will become the dominant telecommunications technology within the next decade and that the service standards and safeguards the USO affords will need to be applied to them. 

The Commission recognises the potential of these developments, indeed it must be acknowledged that they  raise social, commercial and technical questions that are vital for national policy. In the debate about that policy the rights of people with disabilities must be vigorously asserted.  The decision about what the USO is, what it covers and what it might become is one for the government.  Adopting Option C would be a wait-and-see approach on the part of those concerned with the current DDA complaint.  Option C would be a long term systemic approach but would not address immediate issues of consumer protection for several years at least. 

During this period of rapid change in which the telecommunications industry, the needs and wants of consumers and the regulatory framework all co-evolve we must look to Options B, or variants of it, to promote accessibility and minimise DDA complaints. 

The real issue that we are attempting to resolve is how to maintain and strengthen the voices of people with disabilities

 Nonetheless this is only a suggestion about how the parties themselves may wish to address the issue.  As noted above, the role of the Disability Discrimination Commissioner and the Commission is to facilitate discussions that will lead to progress on the issues.  We are happy to do that either in the context of the complaint process or in any other way. 

Appendix A: Telstra's assessment of mobile phone technology, hearing aid interference and possible solutions
AMPS and GSM technology and electromagnetic interference

1. Different types of mobile phones transmit different radio signals. Telstra MobileNet Analogue, Digital GSM and CDMA networks use FDMA, TDMA and CDMA radio access technology respectively, with GSM mobile phones operating at frequencies in the 900 and 1800 MHz range and CDMA mobile phones in the 800 MHz range. 

2. Hearing aids contain a sensitive microphone which enables the hearing impaired user to hear sounds more clearly. This microphone may also detect ultra high frequency (UHF) radio signals emitted by mobile phones which are being used in the vicinity. When the amplitude of those radio signals varies at an audible rate, the hearing aid attempts to recover information from those signals by a process known as "audio rectification." The user may therefore experience electromagnetic interference which may be heard as a static-like buzzing in his or her aid.

3. Analogue mobile phones are not, as a general rule, associated with audio rectification interference of this type because the transmitted envelope is not pulsed and is essentially of constant amplitude. 

4. However, because they emit radio signals of variable amplitude, digital mobile phones can be associated with electromagnetic interference, the level of which is a function of a number of factors, including:

1. the frequency of the radio signal emitted by the digital mobile phone;

2. the strength of that signal (which will be greater in lifts, basement carparks, the centre of steel and concrete buildings and other places in which reception is poor);

3. the maximum amount of power radiated by the phone, which varies with mobile technologies;

4. the vocoder rate, which also varies with network conditions;

5. the type of hearing aid (in general, in-the-ear hearing aids are less affected than behind-the-ear aids);

6. the degree of immunity of the hearing aid to electromagnetic interference; 

7. the distance between the phone and the hearing aid; 

8. the orientation of the hearing aid; 

9. the amount of shielding provided by the body of the individual wearing the hearing aid; and 

10. the nature of that person’s deafness.

5. In 1995, Telstra funded a study by the National Acoustics Laboratory (NAL) on the compatibility of GSM mobile phones with hearing aids, leading to the publication of Report No. 131 entitled "Interference to Hearing Aids by the Digital Mobile Telephone System, Global System for Mobile Communications (GSM)." The interaction of five behind-the-ear and two in-the-ear models of hearing aids (which represented most of the hearing aids then in use) for both microphone and telecoil inputs and two watt hand-held GSM digital mobile phones operating at 890-915 MHz was tested, both by making objective measurements of the interference using a waveguide test and by recording the subjective reactions of actual hearing aid wearers. NAL reached the following conclusions:

1. Almost all of the hearing aids tested were not immune from interference from a GSM mobile phone being used nearby.

2. None of the untreated hearing aids actually tested and very few aids then in existence were suitable for communicating using a handheld GSM mobile phone.

3. The interference mechanism is intimately associated with the essential nature of the ultra high frequency emissions of digital mobile phones. It is not an incidental by-product which might, for example, be solved by improved shielding of the mobile phones themselves.

4. However, interference could be reduced by modifying hearing aids by reducing the size of the effective antenna in the hearing aid which responds to signals in the 900 MHz range, covering the aid in electrostatic shielding and using shunt capacitors. 

Therapeutic Goods Administration standards for hearing aid immunity to electromagnetic interference

6. NAL’s research led to the development of an Australian standard (AS1088.9) for hearing aid immunity, which specifies two standards of hearing aid immunity:

1. If the hearing aid complies with Class C1 (released in May 1995), there will be no interference to a hearing aid when a digital mobile phone is used a metre or more away.

2. Compliance with Class C2 (released in July 1996) will enable hearing aid wearers to use a hand-held digital mobile phone themselves without interference.

7. All hearing aids manufactured after 1 July 1999 must comply with the C1 standard, though existing stocks of non-compliant aids may still be sold until 1 July 2001. However, the Department of Health and Aged Care has not yet made compliance with the C2 standard mandatory.

8. Essentially, unless their hearing aids comply with the C2 standard, affected hearing aid wearers will only be able to use a GSM digital mobile phone operating in the 900 MHz range in conjunction with accessories, and, even then, interference may not be eliminated in all cases. 

9. Use of the hands-free mobile phone kit, which can now be purchased as a standard accessory to digital mobile phone handsets, can dramatically reduce interference by allowing the handset to be worn on the hip or in the pocket, thereby providing a suitable distance between the two items.

10. In addition, a series of hearing aid accessories which either couple with the acoustic mode of the hearing aid or with the inductive or telecoil hearing aid setting are presently (or will shortly be) available in Australia. Nokia has developed an inductive loop set which consists of a wire loop which passes around the user’s neck and connects to the bottom of the handset, and is no more obtrusive than the hands-free kit described above. The loop transmits speech from the phone to the hearing aid. It has a built-in microphone and therefore enables fully hands-free operation. It is planned that hearing impaired customers will be able to test a Nokia inductive loop in all 85 Telstra Retail Shops from mid-November. Feedback from those customers who have already done so has been very good. However, this inductive loop set can only be used with certain models of hearing aids which can be switched to the telecoil position. 

11. With the financial assistance of Telstra and other industry participants, Hearing Australia is presently examining the compatibility of hearing aids with GSM mobile phones operating in the 1800 MHz range.

CDMA technology and electromagnetic interference

12. Because CDMA digital mobile phones typically operate on lower power and their emissions have a less regular pulsing pattern, the level of interference is likely to be less than that associated with GSM phones. 

13. With the assistance of Telstra funding, NAL has examined the compatibility of CDMA phones with hearing aids. The results of the first phase of testing, which involved both laboratory bench testing and subjective assessments by two persons with close to normal hearing of the level of interference, are outlined in a report entitled "Assessment of Interference to Hearing Aids used in Australia by CDMA Digital Mobile Phones." In the second phase of testing which is presently underway, objective measurements of hearing aid immunity made using a waveguide apparatus are being related to the subjective assessments of the hearing aid wearers. 

14. The CDMA phone which is the subject of the NAL study is of the "clam" variety, one half of which contains the earpiece and battery pack, and the other half of which contains the microphone, keypad, display, the bulk of the electronics and the antenna. The antenna is situated near the hinge of the "clam" and is therefore positioned further away from the user’s head than is the case with a small "brick" CDMA phone. Nevertheless, NAL was able to estimate the level of interference associated with use of a "brick" phone by holding the hearing aid 2.5cm from the antenna on the "clam" phone. CDMA handsets transmit voice data at different rates known as "vocoder" rates, generally at the full vocoder rate when speech is continuous and dropping to one eighth of the full rate during idle periods.

15. As mentioned, Australian Hearing fits hearing aids to approximately two thirds of all hearing aid users in Australia (about 350,000 aids to about 240,000 clients). The bulk of Australian Hearing clients are fitted with programmable hearing aids which can be adjusted to match the client’s individual needs. NAL tested three programmable models of hearing aids which are fitted to 82% of Australian Hearing clients. Two hearing aid users whose hearing is on the lower side of the normal range were asked to make a subjective evaluation of the interference. If they could "not perceive" or only "just perceive" interference, the phone was considered "useable." The following conclusions were reached:

1. At least 56% of Australian Hearing clients using one of the three models of hearing aid tested (at least 46% of the total number of Australian Hearing) will be able to use a standard small "brick" CDMA phone oriented in the normal position when it is operating at maximum test power and in the variable vocoder rate, and at least 98% (80%) will be able to do so when it is operating in the full vocoder rate.

2. At least 95% of Hearing Australia clients using one of those models (78%) will be able to use a "clam" CDMA phone when it is operating in the variable vocoder rate, and at least 98% (80%) will be able to do so when it is operating in the full vocoder rate.

16. While NAL has not tested the models of hearing aid used by the other 18% of Hearing Australia clients or the remaining one third of total users whose aids are not fitted by Hearing Australia, it seems likely that many current hearing aid wearers will be able to use a CDMA phone (i.e. without perceiving or only just perceiving interference) in most situations encountered in day to day activities without the need for any accessories. 

17. It should be kept in mind when considering these figures that NAL’s laboratory tests will tend to overestimate the level of interference which will be encountered in practice, which varies positively with the power radiated by the phone. This is because the tests were conducted using a specified power substantially higher than the nominal maximum power achieved by the class of CDMA handsets used with the Telstra MobileNet CDMA network (23 dBm), and the handsets will generally operate on much lower power levels when under network control. Without exception, those involved in Telstra’s own trials have been able to use CDMA phones without the need for any accessories, though some have yet to complete testing in the full range of environments.

18. If the use of a CDMA phone is still associated with interference, the hearing aid user has several options:

1. It might be possible to reduce interference with an existing hearing aid by increasing the volume on the CDMA phone to maximum and reducing the volume on the hearing aid to compensate, or by holding the handset a little further away from the hearing aid and angling it upwards, or both.

2. If these methods are unsuccessful, use of a hands-free accessory might eliminate or reduce interference. Otherwise, the problem can only be addressed by making alterations to either the mobile phone or the hearing aid or both: 

1. It may be possible to make minor improvements in the compatibility of a CDMA phone with hearing aids by incorporating in those phones design features such as adequate volume, adequate volume control, low electromagnetic noise from the processor and battery currents, and adequate ear piece magnetic field strength for use with aids in the telecoil position. However, as NAL stressed in its 1995 report, interference is intimately associated with the essential nature of the ultra high frequency emissions of digital mobile phones. It is not an incidental by-product which might, for example, be solved by improved shielding of the mobile phones themselves. 

2. The definitive solution is for hearing aid wearers to replace their existing aids with those which comply with the C2 standard of immunity to electromagnetic interference. While the C1 and C2 standards were developed in relation to GSM phones, a hearing aid which is immune to interference from a GSM phone will be immune to the lesser interference associated with CDMA phones.

19. Less is known about the compatibility of digital mobile phones and cochlear implants. Interference with the transmission of the radio frequency signal from the speech processor to the cochlear implant creates a similar buzzing noise to that experienced by hearing aid wearers. Some laboratory testing of the compatibility of GSM phones with cochlear implants has been done under worst case scenario conditions, with the level of interference found to depend on many of the factors listed above. Some of the 1200 cochlear implantees in Australia cannot use any phone. Interference can be reduced by altering the microphone used in the implant. It may be possible to fit microphones to some existing implants. Telstra understands that the preliminary results of testing of the compatibility of CDMA phones with cochlear implants presently being conducted by Cochlear Limited (with the assistance of equipment provided by Telstra) suggest that many cochlear implantees will be able to use CDMA technology. 

The way forward 

20. As mentioned above, one solution to the problem of electromagnetic interference would be for all hearing aid users who wish to access digital mobile phone services to wear a hearing aid which complies with the C2 standard of immunity. 

21. Use of such an aid would eliminate interference associated with the use of digital mobile phones in all environments, and might also prevent electromagnetic interference from other common electrical devices.

22. As NAL explained in its 1995 report, it would not be practical to modify existing hearing aids to comply with the C1 and C2 standards. Rather, existing aids would have to be replaced with compliant aids at the end of their life, which could extend for up to five years. 

23. Telstra notes that between 140,000 and 150,000 persons are eligible each year to have a hearing aid fitted either by Australian Hearing or a private provider under the program administered by the Office of Hearing Services. Certain eligibility criteria apply. 

24. At present, the Department of Health and Aged Care requires that all aids fitted under this program comply with the C1, but not the C2, standard. It may be that the Department will, in its discretion, decide to mandate C2 compliance, relax the eligibility requirements and fund replacement of existing aids earlier than the normal replacement cycle would dictate. 

25. However, until C2 standard technology is available in the various models of hearing aid, this remains the solution of the future. 

26. Publication of a list of compliant aids and appropriate labelling of aids (whether compulsorily or as a result of voluntary action on the part of manufacturers) might provide an incentive for hearing aid manufacturers to undertake the steps necessary on their part for the solution of a problem which, it must be remembered, is the result of interaction between hearing aids and digital mobile phones.

27. In the meantime, NAL’s research suggests that many (and possibly even the great majority) of hearing impaired persons will be able to access digital mobile phone services without electromagnetic interference by using CDMA technology, including the network being deployed by Telstra. 

28. In these circumstances, Telstra recognises the importance of providing hearing impaired customers with appropriate information and enabling them to test the compatibility of their aid with the handsets to be used for accessing Telstra’s CDMA network. 

29. Telstra has itself produced a brochure entitled "Mobile Phones and Hearing Aids" which has been published on Telstra MobileNet website (mobilenet.telstra.com.au) and will shortly be available through Telstra MobileNet dealers, Telstra shops, the MobileNet Customer Service line, community disability groups representing the hearing impaired, and health professionals such as audiologists/audiometrists. Telstra also proposes to mention this in the next Analogue update to its remaining analogue customers. In addition, Telstra has updated its internal information systems with the most current information relating to the compatibility of hearing aids and mobile phones, and front-of-house staff and dealers are being advised of the changes. 

30. CDMA products are now available at participating Telstra dealers and retailers and all Telstra Retail Shops. Arrangements are currently being made to have a "live" CDMA handset in every Telstra Shop for demonstration purposes. Further, Telstra is pursuing some other solutions which will assist shops and dealers to improve their demonstration of CDMA phones (for example, by establishing a special "test" number that will allow an outgoing call to be made from an unactivated CDMA phone to a recorded message). It must also be remembered that, pursuant to the Trade Practices Act, customers can return mobile phones within a reasonable time if they are found to be incompatible with their hearing aids.

Based on NAL’s findings, Telstra expects that there will only be a small minority of hearing impaired customers who will be unable to use a CDMA phone without interference. For many of those people, the use of a hands-free kits or inductive loop accessory is likely to provide the solution.

Appendix B: The DDA, the Commonwealth and analog network closure 

Section 29 of the DDA makes disability discrimination unlawful in the performance of any function or the exercise of any power under a Commonwealth law. The section extends to any other responsibility for the administration of a Commonwealth law or the conduct of a Commonwealth program. There is no defence of unjustifiable hardship available under section 29.

Disability discrimination for the Commonwealth is just the same concepts that apply under the DDA to everybody, namely those set out in sections 5 to 9.

The scope of section 29 is broad but it is subject to an important and often misunderstood restriction. Section 29 applies only to things done after a law has been made or a program has been created.  Lawmaking is considered first and then functions , powers and programs will be addressed.

Lawmaking

The DDA does not constrain the lawmaking powers of Parliament nor does it require the government to bring programs or services into existence. The proper meaning of section 29 is that after a law has been made the things that flow from that law have to be accessible to people with disabilities. It is not possible to make a complaint under the DDA against Parliament either to stop it from making a law or to change a law that has been made. Likewise, one cannot make a DDA complaint to prevent the government from bringing a proposed law to Parliament for consideration. Lawmaking is a political process subject to the Constitution.

It must be emphasised that this does not mean that the rights of people with disabilities are or should be diminished. Those rights are to be vigorously defended and upheld. An example of how this can be achieved in the lawmaking process is the references in the Telecommunications Act to the rights of people with disabilities in accessing the standard telephone service. We all hope that the objects of the DDA will be in the minds of elected representatives when they frame laws but that is a political issue not a legal one.

In 1992 the then federal government promised Optus and Vodafone that the analog mobile phone network would close by 2000. This was intended to facilitate the policy of increasing competition in the market for telecommunications services by removing the advantage enjoyed by Telstra as the already established operator of a widely used analog service.

The DDA was enacted in late 1992 and came into operation on 1 March 1993.

After the present government came to office it decided as a matter of policy to honour the commitment of the previous government to phase out the analog network. Parliament in due course enacted Part 19 of the Telecommunications Act giving effect to this decision.

Telecommunications Act section 360 provides that until 1 January 2000 only Telstra could install or operate an analog network. Section 361 provides that on or after 1 January 2000 no-one can install or operate an analog network. In other words the AMPS network had to close. Section 362 provides a limited exemption to section 361. Comment on this exemption provision will be made in discussing functions, powers and programs.

It is sufficient to conclude consideration of lawmaking by saying that the DDA could not have prevented Parliament from making a law requiring closure of the analog network and cannot make Parliament change that law. This is so even if it were shown that closing the analog network involved detrimental effects for some people.

Functions, powers, administration and programs 

The issue that remains to be examined is how the exemption contained in section 362 of the Telecommunications Act operates in view of section 29 of the DDA. It is true that DDA section 29 operates with all Commonwealth laws. The crucial point in interpreting how it applies is to discover what each of those laws provides by way of functions and powers and how Parliament intended those laws to be administered. Decisions about the meaning of DDA section 29 must be made in the context of each Commonwealth law.

For example, a law that authorises the government to provide a service to the community, such as a system of courts, will interact with DDA section 29. The court system will need to operate in a way that does not discriminate unlawfully against people with disabilities. The DDA Action Plan lodged by the Federal Court of Australia illustrates how barriers to access can be removed and the service that the Court provides, namely administration of justice, can be delivered without discrimination on the ground of disability.

On the other hand, a law that just declares Christmas Island to be an Australian Territory does not interact with DDA section 29. Such a law provides no context in which disability discrimination can occur.

If another law went on to declare how Christmas Island is to be governed and what government programs serve the people who live there that would be another matter. Then DDA section 29 would find some context in which to operate.

Ministers administer Acts in the very general sense that under the administrative arrangements order they are declared to do so but this does not in itself create a context for DDA section 29.

Telecommunications Act section 362 does not provide a context for the operation of DDA section 29. It is helpful to explore these issues to assist understanding of the DDA but the outcome of the present complaint inquiry does not depend on this.

Discretion

Under Telecommunications Act section 362 the minister has discretion to permit an analog service to operate even though section 361 requires such services to close. The discretion is subject to conditions that the minister:

1. consult each eligible mobile carrier 

2. determine that analog operation will not erode unduly the practical value to an eligible mobile carrier the closure of the analog network as a whole 

3. then agree in writing that the service can be operated.

With who is the minister required to agree? Not the eligible mobile carriers, whom he need only consult. Not any person in the world - only, as section 362 says, 

the person [who] may install or operate an AMPS network in a particular area with the minister's agreement. 

The Minister has exercised his discretion in response to the problem of access by rural and regional consumers. Analog phones are widely used in rural and regional Australia. The Government has agreed that the AMPS network can continue in some areas until full deployment of the CDMA network is achieved. Depending on the particular area there may be some benefit to people with hearing impairment and there will at least not be detriment.  There is no suggestion that in exercising the discretion the Minister has not met the conditions required by the Telecommunications Act.

DDA section 29 does not make the minister exercise the discretion under Telecommunications Act section 362.  And neither does it hinder exercise of the discretion.

Carriers and suppliers of telecommunications services would expect that the processes of approval required for new systems include adequate consideration to ensure that service providers are not, by reason only of implementing the approved system, exposed to liability for unlawful discrimination. Proper consideration of DDA requirements is the desirable way of satisfying section 29 even though it is the facts of the matter that eventually decide whether discrimination has or has not occurred. Those facts may well include issues that arose for reasons that were not thought to be closely connected with access for people with disabilities but turn out to have benefits or detriments that must be considered under the DDA.

As observed elsewhere in this report, the introduction of CDMA appears to have not been planned for its beneficial effect on hearing aid compatibility. But the extent of that benefit, planned or not, is what is relevant in considering a DDA complaint.

Appendix C:  Excerpts from Commonwealth laws


The following pages contain excerpts from Commonwealth laws that are particularly relevant to discrimination, telecommunications and the supply of goods and services.  Only sections given direct mention in this report are reproduced below.  Other sections of these laws or other laws may also be relevant.  Commonwealth laws are available on-line from Austlii or in hardcopy from Australian Government Bookshops. 

Disability Discrimination Act 1992 

Telecommunications Act 1997 

Telecommunications Consumer Protection and Service Standards Act 1999 

Trade Practices Act 1974
   

Disability Discrimination Act 1992

These extracts are provided to enable quick reference to matters referred to in this report.  Readers who need to assess legal issues should refer to the complete Disability Discrimination Act 1992. 

5 Disability discrimination

(1) For the purposes of this Act, a person (discriminator) discriminates against another person (aggrieved person) on the ground of a disability of the aggrieved person if, because of the aggrieved person's disability, the discriminator treats or proposes to treat the aggrieved person less favourably than, in circumstances that are the same or are not materially different, the discriminator treats or would treat a person without the disability. 

(2) For the purposes of subsection (1), circumstances in which a person treats or would treat another person with a disability are not materially different because of the fact that different accommodation or services may be required by the person with a disability.
  

6 Indirect disability discrimination

For the purposes of this Act, a person (discriminator) discriminates against another person (aggrieved person) on the ground of a disability of the aggrieved person if the discriminator requires the aggrieved person to comply with a requirement or condition: 

(a) with which a substantially higher proportion of persons without the disability comply or are able to comply; and 

(b) which is not reasonable having regard to the circumstances of the case; and 

(c) with which the aggrieved person does not or is not able to comply.
 
 

7 Disability discrimination. palliative and therapeutic devices and auxiliary aids

For the purposes of this Act, a person (discriminator) discriminates against another person with a disability (aggrieved person) if the discriminator treats the aggrieved person less favourably because of the fact that the aggrieved person is accompanied by, or possesses:
 

(a) a palliative or therapeutic device; or
(b) an auxiliary aid; 

that is used by the aggrieved person, or because of any matter related to that fact, whether or not it is the discriminator's practice to treat less favourably any person who is accompanied by, or is in possession of, and is the user of:

(c) such a palliative or therapeutic device; or
(d) such an auxiliary aid. 

24 Goods, services and facilities

(1) It is unlawful for a person who, whether for payment or not, provides goods or services, or makes facilities available, to discriminate against another person on the ground of the other person's disability or a disability of any of that other person's associates:
  

(a) by refusing to provide the other person with those goods or services or to make those facilities available to the other person; or
(b) in the terms or conditions on which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person; or
(c) in the manner in which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person. 

(2) This section does not render it unlawful to discriminate against a person on the ground of the person's disability if the provision of the goods or services, or making facilities available, would impose unjustifiable hardship on the person who provides the goods or services or makes the facilities available.
  

29 Commonwealth laws and programs

It is unlawful for a person who performs any function or exercises any power under a Commonwealth law or for the purposes of a Commonwealth program or has any other responsibility for the administration of a Commonwealth law or the conduct of a Commonwealth program, to discriminate against another person on the ground of the other person's disability, or a disability of any of the other person's associates in the performance of that function, the exercise of that power or the fulfillment of that responsibility. 

123  Conduct by directors, servants and agents

 (1) If, for the purposes of this Act, it is necessary to establish the state of mind of a body corporate in relation to particular conduct, it is sufficient to show:

(a) 
that the conduct was engaged in by a director, servant or agent of the body corporate within the scope of his or her actual or apparent authority; and

(b)
 that the director, servant or agent had the state of mind.

(2)
 Any conduct engaged in on behalf of a body corporate by a director, servant or agent of the body corporate within the scope of his or her actual or apparent authority is taken, for the purposes of this Act, to have been engaged in also by the body corporate unless the body corporate establishes that the body corporate took reasonable precautions and exercised due diligence to avoid the conduct.

(3)
If, for the purposes of this Act, it is necessary to establish the state of mind of a person other than a body corporate in relation to a particular conduct, it is sufficient to show:


(a) that the conduct was engaged in by a servant or agent of the person within the scope of his or her actual or apparent authority; and


(b) that the servant or agent had the state of mind.

(4) 
Any conduct engaged in on behalf of a person other than a body corporate by a servant or agent of the person within the scope of his or her actual or apparent authority is taken, for the purposes of this Act, to have been engaged in also by the first-mentioned person unless the first-mentioned person establishes that the first-mentioned person took reasonable precautions and exercised due diligence to avoid the conduct.

[Subsections 5-9 omitted]

Telecommunications Act 1997

These extracts are provided to enable quick reference to matters referred to in this report.  Readers who need to assess legal issues should refer to the complete Telecommunications Act 1997. 

3. Objects 

(1) The main object of this Act, when read together with Parts XIB and XIC
of the Trade Practices Act 1974, is to provide a regulatory framework that
promotes: 

(a) the long-term interests of end-users of carriage services or of services provided by means of carriage services; and
(b) the efficiency and international competitiveness of the Australian telecommunications industry. 

(2) The other objects of this Act, when read together with Parts XIB and
XIC of the Trade Practices Act 1974 , are as follows: 

(a) to ensure that standard telephone services, payphones and other carriage services of social importance are: 

(i) reasonably accessible to all people in Australia on an equitable basis, wherever they reside or carry on business; and
(ii) are supplied as efficiently and economically as practicable; and
(iii) are supplied at performance standards that reasonably meet the
social, industrial and commercial needs of the Australian community;  

(b) to provide a framework under which a carriage service that provides
digital data capability comparable to an ISDN channel is to become available
to all people in Australia: 

(i) by 1 January 2000; or
(ii) by another date having regard to the findings of the review into the
timing of the availability of that service; 

(c) to promote the supply of diverse and innovative carriage services and content services;
(d) to promote the development of an Australian telecommunications industry
that is efficient, competitive and responsive to the needs of the Australian
community;
(e) to promote the effective participation by all sectors of the Australian
telecommunications industry in markets (whether in Australia or elsewhere);
(f) to promote: 

(i) the development of the technical capabilities and skills of the
Australian telecommunications industry; and
(ii) the development of the value-adding and export-oriented activities of the Australian telecommunications industry; and
(iii) research and development that contributes to the growth of the Australian telecommunications industry; 

(g) to promote the equitable distribution of benefits from improvements in the efficiency and effectiveness of: 

(i) the provision of telecommunications networks and facilities; and
(ii) the supply of carriage services; 

(h) to provide appropriate community safeguards in relation to telecommunications activities and to regulate adequately participants in sections of the Australian telecommunications industry;
(i) to promote the placement of lines underground, taking into account
economic and technical issues, where placing such lines underground is
supported by the affected community. 

4. Regulatory policy 

The Parliament intends that telecommunications be regulated in a manner that: 

(a) promotes the greatest practicable use of industry self-regulation; and
(b) does not impose undue financial and administrative burdens on
participants in the Australian telecommunications industry; 

but does not compromise the effectiveness of regulation in achieving the
objects mentioned in section 3. 

32  Public mobile telecommunications service 

(1) For the purposes of this Act, if: 

(a) an end-user can use a carriage service while moving continuously between places; and 

(b) the customer equipment used for or in relation to the supply of the service is not in physical contact with any part of the telecommunications network by means of which the service is supplied; and 

(c) the service is supplied by use of a telecommunications network that has intercell hand-over functions; and 

(d) the service is not an exempt service (as defined by subsection (2), (3) or (4));
the service is a public mobile telecommunications service. 

Part 6 Industry codes and industry standards 

Division 1. Simplified outline 

106  Simplified outline 

The following is a simplified outline of this Part. 

Bodies and associations that represent sections of the telecommunications industry may develop industry codes. 

Industry codes may be registered by the ACA. 

Compliance with an industry code is voluntary unless the ACA directs a particular participant in the telecommunications industry to comply with the code. 

The ACA has a reserve power to make an industry standard if there are no industry codes or if an industry code is deficient. 

Compliance with industry standards is mandatory.
Division 2. Interpretation 

Omitted 

Division 3. General principles relating to industry codes and industry standards
112  Statement of regulatory policy 

(1) The Parliament intends that bodies or associations that the ACA is satisfied represent sections of the telecommunications industry should develop codes (industry codes) that are to apply to participants in the respective sections of the industry in relation to the telecommunications activities of the participants. 

(2) The Parliament intends that the ACA, in exercising its powers under sections 117, 118, 119, 123, 124 and 125, will act in a manner that, in the opinion of the ACA, enables public interest considerations to be addressed in a way that does not impose undue financial and administrative burdens on participants in sections of the telecommunications industry. 

(3) In determining whether public interest considerations are being addressed in a way that does not impose undue financial and administrative burdens on participants in sections of the telecommunications industry, the ACA must have regard to: 

(a) the number of customers who would be likely to benefit from the code or standard concerned; and 

(b) the extent to which those customers are residential or small business customers; and 

(c) the legitimate business interests of participants in sections of the telecommunications industry; and 

(d) the public interest, including the public interest in the efficient, equitable and ecologically sustainable supply of: 

(i) carriage services; and 

(ii) goods for use in connection with carriage services; and 

(iii) services for use in connection with carriage services;
in a manner that reflects the legitimate expectations of the Australian community. 

(4) Subsection (3) does not, by implication, limit the matters to which regard may be had.
113  Examples of matters that may be dealt with by industry codes and industry standards 

(1) This section sets out examples of matters that may be dealt with by industry codes and industry standards. 

(2) The applicability of a particular example will depend on which section of the telecommunications industry is involved. 

(3) The examples are as follows: 

(a) telling customers about: 

(i) goods or services on offer; and 

(ii) the prices of those goods or services; and 

(iii) the other terms and conditions on which those goods or services are offered;
(b) giving customers information about performance indicators customers can use to evaluate the quality of services; 

(c) regular reporting to customers about performance against those performance indicators; 

(d) the internal handling of customer complaints; 

(e) reporting about customer complaints; 

(f) privacy ...... 

[Paragraphs (g) to (p) omitted]
114  Industry codes and industry standards may confer powers on the Telecommunications Industry Ombudsman 

(1)If the Telecommunications Industry Ombudsman consents, an industry code or industry standard may confer functions and powers on the Telecommunications Industry Ombudsman. 

[Subsection 2 omitted] 

115  Industry codes and industry standards not to deal with certain design features and performance requirements 

(1) For the purposes of this Part, an industry code or an industry standard has no effect: 

(a) to the extent (if any) to which compliance with the code or standard is likely to have the effect (whether direct or indirect) of requiring customer equipment, customer cabling, a telecommunications network or a facility: 

(i) to have particular design features; or 

(ii) to meet particular performance requirements; or
(b) to the extent (if any) to which it deals with the content of content services. 

(2) The rule in subsection (1) does not apply to an industry code or an industry standard to the extent (if any) to which compliance with the code or standard is likely: 

(a) to have the indirect effect of requiring customer equipment, customer cabling, a telecommunications network or a facility to have particular design features that relate to: 

(i) the accuracy of billing of customers of carriage service providers in relation to the supply of standard telephone services; or 

(ii) the quality of standard telephone services; or 

(iii) a matter specified in the regulations; or
(b) to have the direct or indirect effect of requiring customer equipment, customer cabling, a telecommunications network or a facility to meet performance requirements that relate to: 

(i) the accuracy of billing of customers of carriage service providers in relation to the supply of standard telephone services; or 

(ii)the quality of standard telephone services; or 

(iii)a matter specified in the regulations.
(3) The rule in subsection (1) does not apply to an industry code or an industry standard to the extent (if any) to which the code or standard deals with a matter referred to in paragraph 113(3)(f). 

Division 4. Industry codes 

[Sections 117 to 120 omitted] 

121  Directions about compliance with industry codes 

(1)If: 

(a) a person is a participant in a particular section of the telecommunications industry; and 

(b) the ACA is satisfied that the person has contravened or is contravening an industry code that: 

(i) is registered under this Part; and 

(ii) applies to participants in that section of the industry;
the ACA may, by written notice given to the person, direct the person to comply with the industry code. 

(2) A person must comply with a direction under subsection (1). 

(3) A person must not: 

(a) aid, abet, counsel or procure a contravention of subsection (2); or 

(b) induce, whether by threats or promises or otherwise, a contravention of subsection (2); or 

(c) be in any way, directly or indirectly, knowingly concerned in, or party to, a contravention of subsection (2); or 

(d) conspire with others to effect a contravention of subsection (2). 

(4) Subsections (2) and (3) are civil penalty provisions. 

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions. 

122  Formal warnings. breach of industry codes 

(1)This section applies to a person who is a participant in a particular section of the telecommunications industry. 

(2)The ACA may issue a formal warning if the person contravenes an industry code registered under this Part. 
 

380 Disability standards 

(1) The ACA may, by written instrument, make a standard relating to specified customer equipment if: 

(a) the customer equipment is for use in connection with the standard telephone service; and
(b) the customer equipment is for use primarily by persons who do not have a disability; and
(c) the standard relates to the features of the equipment that are designed 

to cater for any or all of the special needs of persons with disabilities. 

(2) The following are examples of features mentioned in paragraph (1)(c): 

(a) an induction loop that is designed to assist in the operation of a hearing aid;
(b) a raised dot on the button labelled "5" on a telephone. 

(3) A standard under this section may be of general application or may be limited as provided in the standard. This subsection does not, by implication, limit subsection 33(3A) of the Acts Interpretation Act 1901 . 

(4) A standard under this section takes effect: 

(a) if the instrument making the standard specifies a day for the purpose--on that day; or
(b) otherwise--on the day on which the standard was notified in the Gazette. 

(5) A standard under this section is a disallowable instrument for the purposes of section 46A of the Acts Interpretation Act 1901 . 

(6) In this section: 

"disability" has the same meaning as in the Disability Discrimination Act 1992 . 

383 Effect of compliance with disability standards 

(1) In determining whether a person has infringed section 24 of the Disability Discrimination Act 1992 in relation to the supply or provision of customer equipment, regard must be had to whether the customer equipment complies with a standard in force under section 380. 

(2) Subsection (1) does not, by implication, limit the matters to which regard may be had.

Telecommunications (Consumer Protection and Service Standards) Act 1999

These extracts are provided to enable quick reference to matters referred to in this report.  Readers who need to assess legal issues should refer to the complete Telecommunications (Consumer Protection and Service Standards) Act 1997. 

6  Standard telephone service 

(1) A reference in a particular provision of this Act to a standard telephone service is a reference to a carriage service for each of the following purposes: 

(a) the purpose of voice telephony; 

(b) if: 

(i) voice telephony is not practical for a particular enduser with a disability (for example, because the user has a hearing impairment); and 

(ii) another form of communication that is equivalent to voice telephony (for example, communication by means of a teletypewriter) would be required to be supplied to the enduser in order to comply with the Disability Discrimination Act 1992;
the purpose of that form of communication; 

(c) a purpose declared by the regulations to be a designated purpose for the purposes of that provision; 

where: 

(d) the service passes the connectivity test set out in subsection (2); and 

(e) to the extent that the service is for the purpose referred to in paragraph (a). the service has the characteristics (if any) declared by the regulations to be the designated characteristics in relation to that service for the purposes of that provision; and 

(f) to the extent that the service is for the purpose referred to in paragraph (b). the service has the characteristics (if any) declared by the regulations to be the designated characteristics in relation to that service for the purposes of that provision; and 

(g) to the extent that the service is for a particular purpose referred to in paragraph (c). the service has the characteristics (if any) declared by the regulations to be the designated characteristics in relation to that service for the purposes of that provision.

Trade Practices Act 1974

These extracts are provided to enable quick reference to matters referred to in this report.  Readers who need to assess legal issues should refer to the complete Trade Practices Act 1974. 

53 False or misleading representations 

A corporation shall not, in trade or commerce, in connexion with the supply or possible supply of goods or services or in connexion with the promotion by any means of the supply or use of goods or services: 

(a) falsely represent that goods are of a particular standard, quality, value, grade, composition, style or model or have had a particular history or particular previous use;
(aa) falsely represent that services are of a particular standard, quality, value or grade;
(b) falsely represent that goods are new;
(bb) falsely represent that a particular person has agreed to acquire goods or services;
(c) represent that goods or services have sponsorship, approval, performance
characteristics, accessories, uses or benefits they do not have;
(d) represent that the corporation has a sponsorship, approval or affiliation it does not have;
(e) make a false or misleading representation with respect to the price of goods or services;
(ea) make a false or misleading representation concerning the availability of facilities for the repair of goods or of spare parts for goods;
(eb) make a false or misleading representation concerning the place of origin of goods;
(f) make a false or misleading representation concerning the need for any goods or services; or
(g) make a false or misleading representation concerning the existence, exclusion or effect of any condition, warranty, guarantee, right or remedy. 

55A  Certain misleading conduct in relation to services 

A corporation shall not, in trade or commerce, engage in conduct that is liable to mislead the public as to the nature, the characteristics, the suitability for their purpose or the quantity of any services
 
  

71  Implied undertakings as to quality or fitness of goods 

(1) Where a corporation supplies (otherwise than by way of sale by auction) goods to a consumer in the course of a business, there is an implied condition that the goods supplied under the contract for the supply of the goods are of merchantable quality, except that there is no such condition by virtue only of this section: 

(a)  as regards defects specifically drawn to the consumer's attention before the contract is made; or
(b)  if the consumer examines the goods before the contract is made, as regards defects which that examination ought to reveal. 

(2)  Where a corporation supplies (otherwise than by way of sale by auction) goods to a consumer in the course of a business and the consumer, expressly or by implication, makes known to the corporation or to the person by whom any antecedent negotiations are conducted any particular purpose for which the goods are being acquired, there is an implied condition that the goods supplied under the contract for the supply of the goods are reasonably fit for that purpose, whether or not that is a purpose for which such goods are commonly supplied, except where the circumstances show that the consumer does not rely, or that it is unreasonable for him or her to rely, on the skill or judgment of the corporation or of that person. 

(3)  Subsections (1) and (2) apply to a contract for the supply of goods made by a person who in the course of a business is acting as agent for a corporation as they apply to a contract for the supply of goods made by a corporation in the course of a business, except where that corporation is not supplying in the course of a business and either the consumer knows that fact or reasonable steps are taken to bring it to the notice of the consumer before the contract is made

  

74  Warranties in relation to the supply of services 

(1) In every contract for the supply by a corporation in the course of a business of services to a consumer there is an implied warranty that the services will be rendered with due care and skill and that any materials supplied in connexion with those services will be reasonably fit for the purpose for which they are supplied. 

(2) Where a corporation supplies services (other than services of a professional nature provided by a qualified architect or engineer) to a consumer in the course of a business and the consumer, expressly or by implication, makes known to the corporation any particular purpose for which the services are required or the result that he or she desires the services to achieve, there is an implied warranty that the services supplied under the contract for the supply of the services and any materials supplied in connexion with those services will be reasonably fit for that purpose or are of such a nature and quality that they might reasonably be expected to achieve that result, except where the circumstances show that the consumer does not rely, or that it is unreasonable for him or her to rely, on the corporation's skill or judgment. 

(3) A reference in this section to services does not include a reference to services that are, or are to be, provided, granted or conferred under: 

(a) a contract for or in relation to the transportation or storage of goods for the purposes of a business, trade, profession or occupation carried on or engaged in by the person for whom the goods are transported or stored; or
(b) a contract of insurance. 

74B Actions in respect of unsuitable goods 

(1) Where: 

(a) a corporation, in trade or commerce, supplies goods manufactured by the corporation to another person who acquires the goods for re-supply;
(b) a person (whether or not the person who acquired the goods from the corporation) supplies the goods (otherwise than by way of sale by auction) to a consumer;
(c) the goods are acquired by the consumer for a particular purpose that was, expressly or by implication, made known to the corporation, either directly, or through the person from whom the consumer acquired the goods or a person by whom any antecedent negotiations in connexion with the acquisition of the goods were conducted;
(d) the goods are not reasonably fit for that purpose, whether or not that is a purpose for which such goods are commonly supplied; and
(e) the consumer or a person who acquires the goods from, or derives title to the goods through or under, the consumer suffers loss or damage by reason that the goods are not reasonably fit for that purpose; 

the corporation is liable to compensate the consumer or that other person for the loss or damage and the consumer or that other person may recover the amount of the compensation by action against the corporation in a court of competent jurisdiction. 

(2) Subsection (1) does not apply: 

(a) if the goods are not reasonably fit for the purpose referred to in that subsection by reason of: 

(i) an act or default of any person (not being the corporation or a servant or agent of the corporation); or
(ii) a cause independent of human control; 

occurring after the goods have left the control of the corporation; or


(b) where the circumstances show that the consumer did not rely, or that it was unreasonable for the consumer to rely, on the skill or judgment of the corporation. 

75 Saving of other laws and remedies 

(1) Except as provided by subsection (2), this Part is not intended to exclude or limit the concurrent operation of any law of a State or Territory. 

(2) Where an act or omission of a person is both an offence against section 79 and an offence under the law of a State or Territory and that person is convicted of either of those offences, he or she is not liable to be convicted of the other of those offences. 

(3) Except as expressly provided by this Part, nothing in this Part shall be taken to limit, restrict or otherwise affect any right or remedy a person would have had if this Part had not been enacted. 

82  Actions for damages 

(1)A person who suffers loss or damage by conduct of another person that was done in contravention of a provision of Part IV, IVB or V or section 51AC may recover the amount of the loss or damage by action against that other person or against any person involved in the contravention. 

(2)An action under subsection (1) may be commenced at any time within 3 years after the date on which the cause of action accrued.
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Appendix D: Excerpts from draft Australian Communications Industry Forum Industry Code 521

These extracts are provided only to assist readers place in context certain parts of the Disability Discrimination Commissioner's draft report of the Inquiry into interference between mobile phones and hearing aids.   The extracts give examples of issues that are currently being discussed in the self-regulatory environment established by the Telecommunications Act.  The published draft ACIF Code 521 is available at the ACIF website and readers are encouraged to refer to it.   In particular it should be noted that the document is subject to continuing discussion and that no-one is at present bound by it.  Any of the following material may be changed.

CUSTOMER INFORMATION ON PRICES, TERMS AND CONDITIONS


PART I OVERVIEW 

1 General Principles 

Background 

1.1 Telecommunications is a dynamic industry characterised by complex products and rapidly changing technology. It is important for the prices of products, and the terms and conditions of their supply, to be adequately explained to Customers so that they can make informed purchasing decisions. 

This Code builds on obligations of certain Suppliers under:

(a) the Telecommunications Act 1997, in particular, Part 23;
(b) the Trade Practices Act;
(c) the Fair Trading Acts in each State;
(d) the Door-to-Door Sales legislation in each State;
(e) the legislation governing trade promotion lotteries and trading stamps in each State;
(f) the Disability Discrimination Act; and
(g) other equal opportunity legislation. 

1.2 The Code also builds on the ACCC guidelines, "Faircall - A Guide to the Trade Practices Act for Advertising in the Telecommunications Industry". 

(Section omitted) 

Scope 

1.4 This Code is applicable to the following sections of the telecommunications industry referred to in section 110 of the Telecommunications Act 1997: 

(a) Carriers;
(b) Carriage Service Providers, including those who supply: 

(i) standard telephone services; and
(ii) public mobile telecommunications services; 

(c) Content Service Providers. 

Note: This Code is applicable to Internet Service Providers as they can be considered Carriage Service Providers and/or Content Service Providers. 

1.5 This Code is also applicable to the authorised dealers and agents of those sections of the telecommunications industry referred to in section 1.4. 

1.6 Each Supplier is responsible for its own compliance with this Code. Accordingly, a breach of this Code by a Supplier who is acting as agent for another principal Supplier is not also a breach of this Code by the principal Supplier. 

(Sections omitted) 

Objectives 

1.12 The objectives of the Code are:

(a) to provide a concrete set of minimum standards for Suppliers to meet in telling Customers about the prices, terms and conditions of Telecommunications Products on offer;
(b) to educate residential and small business Customers; (c) to achieve well informed Customers;
(d) to provide safeguards against confusion and deception of Customers generally;
(e) to improve the fairness and accuracy of disclosure to Customers; (f) to ensure Customer confidence in acquiring and using Telecommunications Products;
(g) to address conduct which has resulted in Customer confusion;
(h) to promote competition in telecommunications markets; and
(i) to recognise the legitimate business interests of Suppliers of Telecommunications Products. 

Fundamental Principles 

1.13 The fundamental principles outlined below govern the broad obligations imposed on Suppliers by this Code. The principles should be read in conjunction with the specific and more particular requirements in Parts II, III and IV of the Code. 

1.14 Suppliers should give Customers access to information which is: 

(a) accurate;
(b) up to date; and
(c) relevant and sufficient to assist them to make an informed purchasing decision. 

1.15 Suppliers must give Customers information which: 

(a) avoids unnecessary complexity;
(b) so far as practicable, is in simple and straightforward language; and
(c) is readily understandable by the target audience. 

1.16 Suppliers must respond to reasonable Customer requests for information in a timely manner. 

1.17 Suppliers must not mislead Customers when providing information on prices, terms and conditions. 

1.18 Suppliers must implement programmes to promote compliance with this Code. 

1.19 If charges are imposed by a supplier on a Customer for a copy of information covered by this Code, including Standard Agreements, such charges should be limited to the cost of providing that information. In no case should charges imposed contravene the Equal Opportunity Legislation. 

1.20 A Supplier must give ongoing consideration to the accessibility of information about a Telecommunications Product to Customers protected by Equal Opportunity Legislation. 

1.21 A Supplier must comply with its obligations under the applicable Equal Opportunity Legislation in relation to the provision of information under this Code. 

1.22 Within 12 months of becoming a signatory to this Code, a Supplier must develop a written plan to ensure the Supplier complies with its obligations under the Disability Discrimination Act 1992 (DDA) when providing information covered by this Code (Disability Information Plan). In developing a Disability Information Plan, a supplier must:

(a) include provisions required to be included in disability action plans under section 61 of the DDA;
(b) consult with appropriate consumer groups representing people with disabilities, including organisations recognised as peak bodies; and
(c) include a strategy to develop information materials in other formats, where appropriate, to meet the needs of people with a disability. 

1.23 Where a Supplier has developed a disability action plan under section 60 of the DDA which extends beyond strategies for information provision, the Supplier is deemed to be in compliance with section 1.22, provided the Supplier has complied with paragraphs (a)-(c) of section 1.22 in developing the plan. 

1.24 A Supplier must develop a strategy which endeavours to address the basic information needs of customers from non-English speaking communities which form a key part of that Supplier's Customer profile (Non-English Speaking Background (NESB) Strategy). The contents of a NESB strategy are at the discretion of each supplier and may be developed, for example, having regard to:

(a) the Supplier's Customer profile generally;
(b) the Supplier's marketing strategies;
(c) any consultations with appropriate consumer groups representing non-English speaking communities, including organisations recognised as peak bodies 

1.25 A Supplier must nominate an appropriate contact point (s) within its business which is (are) trained to deal with requests for information made by customers protected by Equal Opportunity Legislation. 

(Sections omitted) 

PART III INFORMATION REQUIREMENTS FOR PRE-SALE AND CONTRACTUAL PURPOSES 

(Sections omitted) 

22 Description of Telecommunications Products 

22.1 Before entering into a Telecommunications Supply Contract, a Supplier must give a Customer a sufficient description of a Telecommunications Product for the Customer to be able to determine the Telecommunications Product's suitability for the Customer's stated purposes, in plain language and avoiding technical jargon, except where necessary. 

22.2 Section 22.1 does not apply:

(a) to a basic telephony service;
(b) to the provision of a rented handset used for a basic telephony service; or
(c) where the Supplier knows the Customer has recently acquired the same Telecommunications Product. 

22.3 Before entering into a Telecommunications Supply Contract for the supply of a public mobile telecommunications service, and where the contact with the Customer is face to face, a Supplier must offer to show the Customer a map of the area where the Telecommunications Service is to be used indicating the coverage of the network. 

22.4 On request of a Customer, a Supplier must:

(a) so far as the Supplier is aware, inform the Customer what other Telecommunications Products or other goods and services are necessary in order to use the Telecommunications Product which the Customer intends to acquire from the Supplier;
(b) so far as the Supplier is aware, inform the Customer of the typical performance details of the Telecommunications Products where relevant to that Customer; and
(c) in the case of a Telecommunications Service which includes a public mobile telecommunications service, provide the Customer with a copy of the Supplier's coverage map indicating the coverage of the network used to supply the Telecommunications Service to that area, or a coverage map of other areas in Australia as requested by the Customer. 

Appendix E: NOTICE OF INQUIRY UNDER THE DISABILITY DISCRIMINATION ACT 1992

MOBILE PHONES AND PEOPLE WITH HEARING IMPAIRMENT

The Human Rights and Equal Opportunity Commission has received a representative complaint under the Disability Discrimination Act lodged by the Deafness Council of NSW on behalf of people who use hearing aids or cochlear implants.

Digital mobile telephones are known to produce electromagnetic fields that can interfere with hearing aids and cochlear implants. It is said that this interference can be so severe that some people who use hearing aids find it difficult or impossible to use mobile telephones and are therefore denied access to mobile phone services. The complaint deals with both telephone services and telephone equipment. It is necessary to also take into account the wide variety of hearing aids and the degree to which they are tailored for the needs of particular users.

The Disability Discrimination Act (DDA) makes discrimination unlawful regarding access to goods, services and facilities (section 24), except where providing non-discriminatory access would involve unjustifiable hardship. The DDA covers telecommunications.

The Disability Discrimination Commissioner is seeking submissions for the purpose of inquiring into this complaint. Many issues concerning compatibility of hearing aids and mobile telephones have been discussed in Australia and overseas. The questions involved are of wide interest to consumers and industry.

The Commissioner believes that contributions from consumers, industry and regulators can contribute to a general approach for meeting the objects of the DDA in this area. The inquiry will help the Commissioner decide how to finalise the particular complaint and may provide a basis to resolve some access questions without future complaints. 

In particular submissions are requested about the following issues. 

1. What accessories are currently available that reduce or eliminate interference between digital mobile phones and hearing aids? Is their supply at extra cost to people with disabilities discriminatory?

2. What design features are desirable in digital mobile phones to reduce or eliminate interference with hearing aids and cochlear implants? If these features are only available in more expensive mobile phones is that discriminatory?

3. Does Code Division Multiple Access (CDMA) technology offer either a temporary or long-term means of increasing accessibility?

4. What design features exist now or may be developed in hearing aids to reduce or eliminate interference by digital mobile phones? Do similar prospects exist for cochlear implant technology?

5. What is the effect of the hearing aid immunity standards known as C1 and C2? Does compliance with these standards promote increased accessibility of mobile phone services?

6. Would product labelling and improved information about mobile phones and hearing aids assist people with hearing impairment to choose services, phones and hearing aids that meet their needs?

7. Should the Commissioner on public interest grounds refer the matter to the Commission for hearing and determination?

8. Should the Commissioner form the view that access for people with hearing impairment to mobile phone services is at present sufficient to be not discriminatory? In consequence, should the Commissioner decline to deal further with the matter?

Submissions should not be limited by the issues specified in this notice. These are intended for guidance only.

Under the DDA it is not unlawful to discriminate if it can be shown that removing discrimination would cause unjustifiable hardship. Decisions on issues of unjustifiable hardship require reference to the costs involved, financial resources available to the respondent, benefit or detriment to any persons concerned and any other relevant factors. An action plan provided by a respondent to the Commission is also required to be taken into account.

The context of the inquiry includes the following factors: 

1. the number of people with hearing impairment and the projected number as the proportion of older people in the Australian population increases in coming decades

2. the significance of mobile phones in relation to fixed telephone services and any other current or projected communications systems

3. the extent to which the availability in Australia of technology for either mobile phones or hearing aids is independent of global technological developments

4. the extent to which consumers have choices available to them when purchasing mobile telephone services and equipment

5. the Telecommunications Act 1997 and the Telecommunications (Consumer Protection and Service Standards) Act 1999, the main legislative framework for regulating telecommunications in Australia, whose objects include accessibility of telephone services to all people in Australia on an equitable basis wherever they reside or carry on business and efficiency, performance standards, innovation, technical development and market participation

6. the regulatory policy established by section 4 of the Telecommunications Act that promotes self-regulation and aims to avoid undue burdens on industry participants while not compromising the objects of the Act.

Submissions may also: 

· assist people who are within the class covered by this representative complaint to decide whether they wish to withdraw themselves from the class so as to preserve an independent right to complain regarding this matter 

· inform consideration by the Commission and interested parties of any application for temporary exemption which might be made on this or related matters in future. 

Submissions are requested by close of business 29 October 1999, preferably by e-mail to disabdis@hreoc.gov.au or by mail to Disability Rights Unit, Human Rights and Equal Opportunity Commission, GPO Box 5218 Sydney 1042. The Commissioner will make submissions publicly available except where specifically requested otherwise. The further course of this inquiry will be decided on the basis of submissions received but may include a public forum to discuss issues which arise.
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