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PREFACE 

This report has been made possible by the many thoughtful written and oral submissions 
received from people affected by mental illness, their carers, members of the public, 
community organisations, and also Federal, State and Territory governments. The 
problems which it identifies require responses not only from governments, but from our 
community and, indeed, each of us as individuals. 

A major dif f iculty in compiling this report has been the lack of relevant research in 
Australia relating to mental illness — including its incidence, effects and treatments 
available for those affected. We found many dedicated individuals and organisations 
working with very little information and very few resources — often unaware of develop­
ments elsewhere in Austral ia that could have assisted them. We have therefore 
attempted, within the limits of our resources, to include material and to structure this 
report in such a way that it will have some continuing value as a reference for Aust­
ralians affected by mental illness and those working with them. 

We wish to place on record our appreciation to staff of the Human Rights and Equal 
Opportunity Commission for their dedication, professionalism and sheer hard work. Many 
contributed at different times but we wish to thank particularly Anne Plummer, Rebecca 
Peters, Rana Flowers, Helen Hurwitz, Kim Ross, Kieren Fitzpatrick, Judy Brookman, Ruth 
Callaghan, Leanne Craze, David Mason, Susan Coles and Nerida Blair. 
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Part I 

Background, Definitions and 
Existing Services 



Chapter 1 

THE INQUIRY PROCESS 

Human Rights is about balancing the rights of all of us as individuals within the community, and 
yet the mentally ill do not seem to have their rights taken into account at all in many cases — 
let alone balanced.1 

Human Rights and Equal Opportunity Commission 

Under Federal law the Human Rights and Equal Opportunity Commission2 (the 
Commission) has two primary responsibilities: 

• To increase the understanding, acceptance and observance of human rights 
in Australia; and 

• To promote a fairer society by protecting human rights and ensuring that 
Australia complies with its human rights obligations under international law.3 

To achieve these objectives the federal parliament has given the Commission 
extensive functions — which include conducting Inquiries, reporting on any 
laws which should be made, or other action which should be taken by 
Australia, to properly protect human rights. 

Background to this Inquiry 

Evidence outlined in the Commission's earlier report, Our Homeless Children* 
suggested that a disproportionate number of children and young people who 
ended up on the streets were suffering undiagnosed and untreated mental health 
problems. Subsequent research clearly established that this failure to protect and 
appropriately care for those affected by psychiatric disorders was not confined 
to the young — and that in many areas the human rights of individuals affected 
by mental illness were being ignored, eroded or seriously violated. 

Our preliminary research also suggested a serious failure by governments to 
provide sufficient resources to protect the fundamental rights of many thousands 
of Australians affected by mental illness or psychiatric disability. It also 
revealed: 

Human Rights and Equal Opportunity Commission Page 3 



• Widespread ignorance about the nature and prevalence of mental illness in 
the community; 

• Widespread discrimination against people affected by mental illness; 

• Widespread misconceptions about the number of people with a mental illness 
who are dangerous; 

• A widespread belief that few people affected by mental illness ever recover. 

The Human Rights Commissioner therefore decided to conduct a National 
Inquiry — based on Australia's human rights obligations.5 

Other Inquiries 

The need for a National Inquiry has been dramatically underlined by the report on Chelmsford 
Private Hospital in NSW, by the Inquiry into Ward 10B in Townsville, and perhaps also by the 
Lakeside Inquiry in Ballarat, Victoria. Those inquiries have documented numerous examples 
of serious violations of the most basic human rights of mentally ill people... 

Placed in a human rights context, the treatment meted out to the patients at Chelmsford 
represents one of the most systematic and sustained gross violations of human rights in this 
nation's history. It was a disgrace to this country, a disgrace to psychiatry, a disgrace to the 
governments and bureaucrats who allowed it to happen. Many people lost their lives as is now 
a matter of public record. It would be comforting to think that what happened there...could not 
happen anywhere else. It would also, in our view, be extremely naive.6 

The development of psychiatric facilities and mental health services in Australia 
has been plagued by controversy. 

The first asylum was commissioned by Governor Macquarie, with the 
instruction that there was to be 'cleanliness, kindness, nutrition, medical 
attention, recreation and good record keeping.'7 Disregard for this injunction 
signalled the beginning of a pattern of neglect which, in some facilities, 
continues to this day. 

As outlined in Chapter 5 — Mental Health Services, the post-war period saw 
the development of a number of revolutionary treatments for psychiatric 
disorders which meant that most people affected by mental illness no longer 
required long term institutional care.8 

In the intervening years numerous inquiries into institutional care and 
community mental health services have been undertaken. However, none have 
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involved carers, consumers and clinicians on a national basis, and their 
recommendations have frequently been ignored. 

An historical review of those Inquiries does not leave one with many precedents for change or 
with optimism for the future. Governments seem peculiarly immobile in implementing pro­
gressive development for the betterment of the mentally ill.9 

In NSW alone, there have been approximately 40 inquiries into psychiatric 
facilities and services since the first recorded case of mental illness in 1801. 
The majority of State and Territory investigations examined issues such as 
maladministration, under-resourcing, overcrowding, abuse and harassment, and 
inadequate legislation. The only two which attempted to provide a national 
perspective10 essentially ignored the issue of the rights of those affected. 
Nevertheless, the desperate under-resourcing of mental health services and the 
need for a properly regulated system of accountability and professional peer 
scrutiny were recurring themes.11 

These issues acquired a sense of urgency in the 1980s with the revelations of 
serious abuses in psychiatric facilities in three different States. The NSW Royal 
Commission into Deep Sleep Therapy at Chelmsford Hospital, the Commission 
of Inquiry into Ward 10B of Townsville General Hospital, Queensland and the 
investigation into Lakeside Hospital, at Ballarat in Victoria, provided 
frightening reminders of the results of 'bureaucratic nonchalance and 
indifference.'12 

Terms of Reference 

This Inquiry has been conducted in accordance with the following terms of 
reference: 

1. To inquire into the human rights and fundamental freedoms afforded persons 
who are or have been or are alleged to be affected by mental illness, having 
due regard to the rights of their families and members of the general 
community. 

2. In particular, to inquire into the effectiveness of existing legislative 
provisions, legal mechanisms and other measures in protecting and promoting 
the human rights of such persons. 

3. To examine the respective roles and responsibilities of Commonwealth, State 
and Territory Governments in these areas. 
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4. Without limiting the generality of the preceding terms, to consider: 

(a) any discrimination on the basis of mental illness in Commonwealth laws 
or programs; 

(b) any discrimination in employment, occupation, accommodation or access 
to goods and services on the basis of mental illness; 

(c) human rights in relation to institutional and non-institutional care and 
treatment of persons with mental illness. 

The Commissioners 

The Federal Human Rights Commissioner, Mr Brian Burdekin, chaired the 
Inquiry. He was assisted by Dame Margaret Guilfoyle and Mr David Hall. 

Dame Margaret Guilfoyle, DBE LLB, is President of the Royal Melbourne 
Hospital, and is currently the Deputy Chair of the Victorian Mental Health 
Research Institute. Her career has included 16 years as Senator for Victoria, 
during which time she was Federal Minister for Education in 1975, Minister 
for Social Security from 1975 to 1980, and Minister for Finance from 1980 to 
1983. Dame Margaret is a Director of several charitable trusts and a Member 
of the Council of Deakin University. 

David Hall is the Executive Director of the Richmond Fellowship of Victoria, 
and the first convenor of the National Coalition of Mental Health and 
Psychiatric Disability Groups. Mr Hall has an extensive background in social 
welfare work, including responsibility for the coordination of welfare services 
with a number of government departments at both Federal and State level. 

Professor Beverley Raphael acted as special adviser to the Inquiry. Professor 
Raphael, who heads the Department of Psychiatry at the University of 
Queensland, was formerly President of the Royal Australian and New Zealand 
College of Psychiatrists and is currently a member of the National Mental 
Health Working Party for the Australian Health Ministers' Conference. She 
also chairs the National Health and Medical Research Council's Mental Health 
Committee. 

Professor Neil Rees, Dean of Law, University of Newcastle, Professor David 
Copolov, Director, Victorian Mental Health Research Institute and Mr Simon 
Champ, Schizophrenia Fellowship of NSW, also provided substantial advice 
and assistance in reviewing sections of the material included in this report. 
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The Commission has received hundreds of submissions, and thousands of letters 
and phone calls from those affected by mental illness and their families. This 
report is a testimony to their courage and determination. 

Procedure of the Inquiry 

Commissioner Burdekin formally announced the Inquiry in June 1990. Several 
strategies were developed to ensure the involvement of a large number of 
Australians directly affected by mental illness. 

Confidentiality 

Because of the stigma and discrimination still frequently associated with 
psychiatric disability, the Inquiry was careful to protect the identities of those 
witnesses who requested confidentiality. Private hearings were convened as 
necessary throughout the Inquiry and those wishing to make confidential written 
submissions were able to do so. 

The number of witnesses who requested anonymity is disturbing testimony to 
the stigma and discrimination which still surround mental illness. 

Hearings 

Public hearings commenced in Melbourne on 8 April 1991, and over the next 
15 months were convened in a representative selection of cities and regional 
centres across Australia. 

In addition to witnesses from cities in which the hearings were convened, 
arrangements were made for people wishing to give evidence to travel from 
smaller centres in every State and Territory. 

The Inquiry considered evidence from 456 witnesses during its formal hearings. 
(A list of individuals and the organisations they represented is included at 
Appendix 1.) 
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Location of Hearings 

Location 

Melbourne 

Ballarat 

Sydney 

Sydney 

Newcastle 

Orange 

Cairns 

Townsville 

Brisbane 

Port Lincoln 

Adelaide 

Hobart 

Devonport 

Perth 

Albany 

Canberra 

Darwin 

Alice Springs 

State 

VIC 

VIC 

NSW 

NSW 

NSW 

NSW 

QLD 

QLD 

QLD 

SA 

SA 

TAS 

TAS 

WA 

WA 

ACT 

NT 

NT 

Date 

8,9,10 April 1991 

11 April 1991 

17,18,19,20.21 June 1991 

8 July 1991 

9 July 1991 

11 July 1991 

9 August 1991 

12,13 August 1991 

14,15,16 August 1991 

18 October 1991 

21,22,23 October 1991 

11,12,13 November 1991 

4 November 1991 

10,11,12 February 1992 

14 February 1992 

18,19 March 1992 

21 July 1992 

23 July 1992 

Table 1 

Public Forums 

Public forums were convened in conjunction with several of the hearings. These 
enabled people affected by psychiatric disability, their families and carers to 
provide information to the Inquiry in a more informal setting. Over 300 people 
participated in these open sessions. 
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Private Hearings 

During the forums, Commissioners and members of the Inquiry's staff also 
conducted private hearings with individuals wishing to make a confidential 
submission to the Inquiry. (Over 60 people preferred to provide information in 
this way.) 

Informal Consultations 

Members of the Inquiry conducted informal consultations with individuals 
affected by mental illness, consumer and carer organisations, and mental health 
professionals. 

Commissioner Burdekin and Inquiry staff conducted consultations with 
Aboriginal groups in the Northern Territory during 1992 (in addition to taking 
evidence from Aboriginal representatives and mental health workers in each 
State). 

Submissions 

Advertisements were placed in national, state and territory newspapers inviting 
interested persons and organisations to make written submissions. 

More than 820 written submissions were received from individuals affected by 
mental illness, carers, other family members, organisations, mental health 
professionals and government authorities. (This figure is closer to 900 if 
multiple submissions from a number of individuals and organisations are taken 
into account — see Appendix 2). 

Table 2 provides a breakdown of evidence received from mental health 
professionals, church groups, professional associations, government and non­
government groups, carers and consumers. (Witnesses who gave evidence 'in 
camera' are identified only as consumer, carer, or mental health professional.) 
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Description 

Psychiatrists 

General Practitioners 

Psychologists 

Social, Youth, Welfare Workers 

Nurses 

Professional Associations 

- Psychiatrists 

- Social/Welfare Workers 

- Occupational Therapists 

- Nurses 

- Psychologists 

Church Related Organisations 

Consumers 

Carers 

Concerned Citizens 

Federal, State or Local Government 
representatives 

NGO representatives 

Others 

Witnesses 

70 

1 

7 

25 

14 

11 

2 

3 

4 

5 

13 

44 

26 

73 

159 

Submissions 

52 

3 

12 

23 

20 

4 

5 

2 

5 

2 

15 

206 

136 

68 

60 

185 

28 

Total witnesses: 456 

Total submissions: 826 
(Excluding multiple submissions from individuals or organisations.) 

Table 2 

Visits to Facilities 

The Inquiry inspected psychiatric facilities and mental health services 
throughout Australia (see Appendix 3). Informal discussions with staff and 
patients were conducted during these visits. 
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Scope of the Inquiry 

This Inquiry was conceived and conducted on the premise that individuals 
affected by mental illness have the same rights as other members of our 
community. 

In considering the scope of the Inquiry, we were confronted with a number of 
difficult definitional issues. (Particular problems associated with defining the 
term 'mental illness' are examined in Chapter 3 — Definitions and Conceptions 
of Mental Illness.) Given the complexity of the issues, it was decided not to 
define mental illness restrictively in the terms of reference for the Inquiry, but 
to adopt an approach which would allow Commissioners to hear a representa­
tive range of relevant views — unimpeded by the limitations of existing legal 
and clinical definitions (which to a significant extent still reflect ignorance 
rather than insights into illnesses of the mind). 

The Inquiry's primary concern in the preparation of this report has been to 
carefully consider the evidence received. In doing so, emphasis has necessarily 
been given to the experiences of those affected by the more severe forms of 
mental illness. However, other matters have been included where the evidence 
indicates an abuse or neglect of human rights. The Inquiry did not investigate 
individual complaints (but, where appropriate, did arrange assistance for a 
number of individuals who wished to pursue particular problems). 

The Inquiry has given careful consideration to the needs of particularly 
vulnerable or disadvantaged groups of Australians affected by mental illness or 
serious mental health problems. The problems of children and adolescents have 
been examined in the light of evidence that many serious psychiatric disorders 
have their onset in adolescence — a situation which can have devastating effects 
if ignored or treated inappropriately. 

One of the most difficult but important conclusions of this Inquiry is the 
necessity to avoid clinical definitions precluding appropriate responses for those 
who urgently need care. While this report primarily focusses on services for 
those who are affected by mental illness, the evidence established that in 
relation to some of our most vulnerable young people (including those in 
prisons or remand centres) an overly meticulous reliance on clinical definitions 
(particularly those relating to 'mental illness' and 'personality disorder') is not 
only unhelpful — it is one of the problems. 

Special attention has also been given to the human rights of elderly people with 
mental illness. In this context, the Inquiry has included evidence concerning 
those suffering from Alzheimer's disease and other forms of dementia. The 
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Inquiry recognises that the classification of dementia as a mental illness is, in 
some quarters, a contentious issue. However, this report reflects an extensive 
body of evidence received from carers and community organisations concerning 
serious violations of the rights of thousands of elderly Australians. 

Outline of the Report 

This report addresses the terms of reference in five parts. 

Part I examines the existing social, legal, medical and institutional frameworks 
within which care of people with a psychiatric disability takes place. Chapter 
1 outlines the scope of the Inquiry, while Chapter 2 describes the substantial 
body of international human rights law relevant to the care and protection of 
those affected by mental illness. Chapter 3 outlines the various legal definitions 
and medical conceptions of mental illness. Chapter 4 provides a comprehensive 
analysis of existing mental health and related legislation in Australia. Chapter 
5 summarises the range of inpatient, community and specialist services 
available in the government, private and non-government sectors and Chapter 
6 provides an overview of the role and training of professionals working in 
these services. Part I concludes with a summary acknowledging significant 
developments which have occurred since the Inquiry began in June 1990. 

Part II of the report deals with evidence concerning psychiatric care and 
treatment — both in institutional settings and in the community. The reality of 
living with mental illness and the difficulties involved in securing adequate 
housing are described in Chapter 10 (Accommodation) and Chapter 11 
(Boarding Houses). Chapters 12-16 analyse the personal experiences of those 
affected by mental illness and their carers and family members, and examine 
the discrimination suffered by consumers in terms of employment, education 
and training. 

Part III of the report examines the position of several vulnerable or particularly 
disadvantaged groups — concentrating on difficulties faced by children and 
adolescents, elderly people, women, Aboriginal and Torres Strait Islander 
people, the homeless, forensic patients and prisoners, people from non-English 
speaking backgrounds, people in rural and isolated areas and people with dual 
and multiple disabilities. 

Part IV addresses the importance of prevention and early intervention services 
and the need for a substantially enhanced research program. Other chapters 
examine the effectiveness of accountability measures (notably, quality assurance 
and accreditation, minimum standards and monitoring mechanisms, patient 
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advocacy and complaints procedures) and analyse legislative proposals being 
considered by several State Governments at the time of writing. 

Part V of the report presents the Inquiry's findings and recommendations for 
change. 

Many of the endnotes in each chapter contain important supplementary 
information. They should be read in conjunction with the body of the report. 

A Note on Language Use 

People affected by mental illness frequently suffer discrimination and 
stigmatisation based on ignorance, labelling and inaccurate stereotypes. The 
Inquiry consulted widely about terminology and has attempted to use language 
which is both accurate and appropriate throughout this report. 

In response to advice from numerous individuals and support groups, the term 
'consumer' is generally used to refer to an individual with a psychiatric 
disability. 

Individuals affected by mental illness are frequently 'labelled' according to their 
illness — rather than being seen as individuals with particular disabilities. The 
Inquiry therefore considers the use of terms such as 'a schizophrenic' or 'a 
manic depressive' to be both inappropriate and inherently discriminatory. They 
have not, therefore, been used in this report. 

Incidence of Mental Illness 

The incidence of mental illness in Australia has not been established defini­
tively. The lack of epidemiological studies and the absence of a comprehensive 
data base (including information regarding the level of disability associated with 
major mental illness) are regrettable.13 However, it is clear that: 

Mental illness touches all socioeconomic groups in Australia, and there is growing evidence that 
its morbidity is greatest in the most productive working years when family responsibilities are 
also at their peak.14 

It is also certain that the number of people affected is far higher than is 
generally recognised. At least 250,000 Australians (approximately 1.5 percent 
of the population) suffer from major mental illnesses15 and approximately one 
in five adults have, or will develop, some form of mental disorder.16 Although 
these figures are only estimates .they illustrate the magnitude of the problem.17 
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Studies also indicate that despite the fact that approximately 20 percent of 
Australians are likely to be affected by a mental illness or disorder, only a 
small percentage (estimated at around 3 percent of those who become ill) ever 
come to the attention of specialist mental health services. (Of these, approxi­
mately two-thirds will be treated by the public health system.18) 

Approximately 1 percent of the population (170,000 Australians) suffers from 
schizophrenia.19 Schizophrenia therefore affects more Australians than many 
other better known illnesses.20 Twenty to thirty percent of people who 
experience an episode of schizophrenia recover without ever needing to be re-
hospitalised; approximately 40 percent suffer recurrent episodes over several 
years; and approximately 35 percent will be affected throughout their lives. In 
any one year, one in five people affected by schizophrenia will require 
hospitalisation.21 

Depressive disorders also constitute a major mental health problem in Australia, 
with up to 10 percent of adults affected. (The incidence of other forms of 
mental illness and disorder is addressed in various chapters throughout the 
report). 

Disability 

It is also important to note that while the severity and duration of different 
forms of mental illness vary substantially, the resulting disability may effect the 
individual for long periods of time. 

The manifestations of mental illness are diverse, range in severity and are inextricably linked 
with quality of life issues, employment opportunities, social and family relationships, general 
health, economic factors and community participation.22 

Children and Adolescents 

Evidence presented to the Inquiry also indicated that approximately 15 percent 
of adolescents experience some form of mental health problem and more than 
1 percent have serious psychiatric disorders which warrant specialist interven­
tion.23 (The urgent need for appropriate programs and facilities for young 
people is discussed in Chapter 20.) 

Elderly People 

The rapid increase in Australia's elderly population will bring a corresponding 
increase in the mental disorders of the aged. 
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• In most industrialised countries dementia currently affects about 5 percent 
of people over 65. However, the incidence rises sharply as age increases and 
approximately 20 percent of those over 80 are afflicted. At present, 100-
140,000 Australians are estimated to be suffering moderate to severe 
dementia; this number is expected to exceed 200,000 within the next ten 
years. 

• Approximately 50 percent of elderly people have at least one symptom of 
depression.24 Estimates vary, but a recent study found major depression in 
over 10 percent of those over 65.25 (One measure of this is that the suicide 
rate for men 70-79 years is the highest for any age group.26) Some studies 
are identifying increasing rates of depression in women. 

Conclusion 

It is clear from the evidence presented in this report that the cost of mental 
illness in terms of human lives and suffering is enormous. In addition to the 
pain suffered by consumers, these costs include disruption to family life, and 
sometimes unbearable pressures on other family members who feel powerless 
to assist the person who is ill. 

Estimating the financial costs — both to the individual and to society — is a 
complicated task because of the differing degrees of disability experienced by 
consumers and the lack of data available in this area.27 

But the costs of our current neglect in terms of violations of the most 
fundamental rights of Australians affected by mental illness are clearly 
documented in this report. They demand an urgent, concerted and effective 
response. 
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Chapter 2 

RELEVANT HUMAN RIGHTS PROVISIONS 
AND INTERNATIONAL LAW 

Every person with a mental illness shall have the right to exercise all civil, political, economic, 
social and cultural rights as recognised in the Universal Declaration of Human Rights, the 
International Covenant on Economic, Social and Cultural Rights, the International Covenant on 
Civil and Political Rights and in other relevant instruments...1 

Introduction 

Australia, through successive Federal Governments, has committed itself to 
honour a range of international standards on human rights developed by the 
United Nations since 1945. 

These standards fulfil part of the mandate of the United Nations under its 
Charter (which Australia helped draft) to promote universal recognition and 
respect for human rights. The Charter was, in large part, adopted in response 
to the atrocities committed by the Nazi regime and others leading up to and 
during the Second World War. The groups subjected to these atrocities included 
mentally ill people and others affected by disabilities. 

In 1948 the United Nations adopted the Universal Declaration of Human 
Rights, which proclaimed fundamental rights to which 'everyone' should be 
entitled without discrimination. The Declaration was intended as a common 
standard of attainment for all nations. It was not, however, seen at the time as 
imposing binding legal obligations on governments (although many international 
lawyers have concluded that the Declaration now has substantial legal force). 
Moreover, it proclaimed rights only in general terms — rather than setting out 
in detail how those rights should be translated into law and practice. 

In the last forty years development of more detailed instruments has therefore 
continued. Standards have been developed, in particular, to address specific 
types of discrimination and concerning the human rights of particularly 
vulnerable groups. These standards are set out in a series of Covenants, 
Conventions2, Declarations, Principles and Rules. Some of these instruments 
are binding on Australia as a matter of international law. Others, while not 
strictly binding in international law, set out agreed international standards, to 
which Australian governments have committed themselves in a variety of ways 
— including, in some cases, by incorporating them in Australian legislation.3 
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Human Rights of People with Mental Illness 

People with mental illness are human beings with human rights. This simple 
and fundamental point, which unfortunately still needs to be stressed, has been 
one of the fundamental tenets of this Inquiry. 

The international law of human rights explicitly recognises rights which apply 
to 'everyone' or to 'all individuals'. Further, the rights recognised in the 
various international human rights instruments are required to be respected and 
ensured to all individuals 'without any discrimination'.4 It is clear then, as a 
matter of international law, that individuals with mental illness are entitled 
without discrimination to the full range of human rights. 

This does not mean that the law or government policy may not make special 
provision for people with mental illness in some circumstances — including 
services to provide for special needs, or legal provisions referring to questions 
of capacity to make decisions. The principle of non-discrimination does not 
require that everyone be treated alike. Distinctions should not be regarded as 
discriminatory if they are not arbitrarily made and do not have the purpose or 
effect of denying or restricting the equal enjoyment of human rights. The 
international human rights instruments clearly provide that special measures to 
cater for special heeds are not included in the definition of discrimination. 
Rather, special measures of assistance or protection may be needed to ensure 
the equal enjoyment of human rights to groups of people who are particularly 
vulnerable or disadvantaged.5 

Instruments Incorporated in Federal Legislation 

A number of international human rights instruments have been incorporated in 
Federal legislation in the Human Rights and Equal Opportunity Commission Act 
— although, as clearly emerges in Part III of this report, this is only a small 
contribution to making these rights a reality in law and in practice. 

The International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights (ICCPR) was adopted 
by the United Nations General Assembly in 1966. Australia ratified (that is, 
became a Party to) the ICCPR on 13 August 1980. This treaty requires that all 
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Parties 'respect and ensure to all individuals within their territory and subject 
to their jurisdiction' the rights which the Covenant recognises. These rights 
include: 

• the right to life (Article 6); 

• the right to freedom from cruel, inhuman or degrading treatment or 
punishment (Article 7); 

• the right to liberty and security of the person (Article 9); 

• the right to be treated with respect for dignity and with humanity, if 
deprived of liberty (Article 10); 

• the right to freedom of movement and choice of residence (Article 12); 

• the right to equality before the courts and tribunals, and to a fair hearing in 
any criminal case or law suit; to be presumed innocent until proved guilty 
if charged with a criminal offence; and in determination of any criminal 
charge to guarantees including the right of every person: 

• to be informed promptly, in detail and in a language the person under­
stands of the nature and cause of the charge; 

• to be tried without undue delay; 

• to be tried in his or her presence, and defend him or herself in person or 
through counsel of his or her own choosing; 

• to have legal assistance assigned where required by the interests of 
justice, free of charge where the person has insufficient means to pay; 

• to examine witnesses; 

• to have the free assistance of an interpreter if he or she cannot speak the 
language used in court (Article 14); 

• the right to recognition as a person before the law (Article 16); 

• the right to freedom from arbitrary interference with privacy or family life 
(Article 17); 

• the right to freedom of conscience and religion (Article 18); 
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• the right to freedom of opinion, expression and information (Article 19); 

• the right to freedom of association including the right to form and join trade 
unions (Article 22); 

• the right to marry and found a family (Article 23); 

• the right of children to special protection (Article 24); 

• the right to take part in public affairs, to vote and to be elected, and to have 
access on equal terms to public service (Article 25); 

• the right to equality before the law and the right to equal protection of the 
law; and 

• the right of people belonging to ethnic, religious or linguistic minorities to 
enjoy their own culture, practice their religion or use their own language, 
in community with other members of their group (Article 27). 

The meaning and application of these rights, and the extent to which they are 
protected and respected in practice for people with a mental illness in Australia, 
are discussed in later chapters of this report. 

Article 2.2 of the ICCPR requires Governments to 'adopt such legislative or 
other measures as may be necessary to give effect to the rights recognised'. 
Article 2.3 requires them 'to ensure that any person whose rights or freedoms 
as herein recognised are violated shall have an effective remedy'. 

The ICCPR specifically requires each country which has ratified it: 

to respect and to ensure to all individuals within its territory and subject to its jurisdiction the 
rights recognised in the present Covenant, without distinction of any kind, such as race, colour, 
sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status (Article 2.1). 

The terms of this Article indicate that discrimination 'of any kind' (including, 
by definition, discrimination relating to mental illness or psychiatric disability) 
which affects the exercise or enjoyment of rights recognised elsewhere in the 
ICCPR is included.6 Discriminatory or unequal treatment affecting people with 
mental illnesses but which is based on other factors (such as race or sex) is also 
subject to the non-discrimination provisions of international human rights law.7 

The obligation to 'respect' these rights requires that Governments refrain from 
any action which infringes them. The obligation to 'ensure' these rights is, 
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however, more far reaching — requiring Governments to take active measures 
where necessary to guarantee these rights. 

The non-discrimination provision embodied in Article 2 of the ICCPR applies 
only to rights recognised in the ICCPR itself. These rights, clearly, do not 
cover all significant aspects of social life — for example, neither employment 
nor health care is expressly mentioned. However, there is also a more general 
equality and non-discrimination provision in the ICCPR. Article 26 stipulates: 

All persons are equal before the law and are entitled without any discrimination to the equal 
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee 
to all persons equal and effective protection against discrimination on any ground such as race, 
colour, language, religion, political or other opinion, national or social origin, property, birth 
or other status. 

Unlike Article 2, Article 26 deals with discrimination not only with respect to 
those rights recognised in the ICCPR itself but with discrimination in any area 
of law or government action. In Australia this clearly includes actions of State 
and Territory governments in addition to those of the Federal Government.8 

It is less certain whether there is any obligation imposed by the non-discri­
mination provisions of the ICCPR to prohibit discrimination by individuals or 
in the private sector (beyond the area of the rights specifically recognised in 
other provisions of the ICCPR). There are, however, other international human 
rights instruments which deal with these issues. 

Discrimination (Employment and Occupation) Convention 1958 

The Discrimination (Employment and Occupation) Convention 1958 (also 
known as International Labour Organisation Convention N o l l l ) , 9 is also 
incorporated in Federal law in the Human Rights and Equal Opportunity 
Commission Act. 

This Convention defines discrimination to mean: 

any distinction, exclusion or preference [made on any of the grounds specified in the 
Convention itself or specified by the State concerned] which has the effect of nullifying or 
impairing equality of opportunity or treatment in employment or occupation 

but does not include distinctions based on the inherent requirements of the job. 
The Convention specifically includes vocational training within the definition 
of employment and occupation.10 
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The Convention itself does not specify mental illness, disability, impairment or 
medical record as prohibited grounds of discrimination. However, it does 
provide11 for Parties to the Convention (such as Australia) to specify addi­
tional grounds of discrimination. 

Following recommendations from the Human Rights Commissioner, regulations 
under the Human Rights and Equal Opportunity Commission Act were made to 
add a number of grounds (including physical, mental, intellectual and 
psychiatric disability; impairment and medical record) to the Commission's 
jurisdiction in relation to this Convention as from January 1990.12 

By ratifying this Convention, Australia has undertaken to pursue a national 
policy designed to 'promote equality of opportunity or treatment in respect of 
employment and occupation with a view to eliminating any discrimination in 
respect thereof (Article 2). More specifically, Australia is obliged: 

(a) to seek the co-operation of employers' and workers' organisations and other appropriate bodies 
in promoting the acceptance and observance of this policy; 

(b) to enact such legislation and to promote such educational programs as may be calculated to 
secure the acceptance and observance of the policy; 

(c) to repeal any statutory provisions and modify any administrative instructions or practices which 
are inconsistent with the policy; 

(d) to pursue the policy in respect of employment under the direct control of a national authority; 

(e) to ensure observance of the policy in the activities of vocational guidance, vocational training 
and placement services under the direction of a national authority...13 

The Convention also specifies that special measures for people with disabilities, 
including affirmative action, may be introduced without being prohibited as 
discrimination against other workers.14 

The Declaration on the Rights of Disabled Persons 

The Declaration on the Rights of Disabled Persons was adopted by the United 
Nations in 1975. It defines 'disabled person'15 to mean 'any person unable to 
ensure by himself or herself, wholly or partly, the necessities of a normal 
individual and/or social life, as a result of deficiency, whether congenital or 
not, in his or her physical or mental capacities'. This definition would include 
many people with a mental illness, whether or not they also have other 
disabilities. The United Nations Principles for the Protection of Persons with 
Mental Illness and for the Improvement of Mental Health Care (discussed later 
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in this chapter) specifically recognise16 the applicability of this Declaration to 
people with a mental illness. 

The Declaration recognises that people with disabilities are entitled to: 

• the inherent right to respect for their human dignity; 

• the same fundamental human rights, whatever the origin, nature and serious­
ness of their handicaps and disabilities, as their fellow citizens, including 
the right to a decent life, as normal and full as possible (Principle 2); 

• the right to legal safeguards against abuse of any limitation of rights made 
necessary by the severity of a person's handicap, including regular review 
and the right of appeal (Principle 4); 

• the right to any necessary treatment, rehabilitation, education, training and 
other services to develop their skills and capabilities to the maximum 
(Principle 6); 

• the right to economic and social security and the right, according to their 
capabilities, to secure and retain productive employment and to join trade 
unions (Principle 7); 

• the right to have their needs considered in economic and social planning 
(Principle 8); 

• the right to family life, the right to participate in all social, recreational and 
creative activities, and the right not to be subjected to more restrictive 
conditions of residence than necessary (Principle 9); 

• the right to protection against exploitation or discriminatory, abusive or 
degrading treatment (Principle 10); 

• the right to qualified legal assistance to protect their rights, and to have their 
condition taken fully into account in any legal proceedings (Principle 11). 

The Declaration of the Rights of the Child 

The Declaration of the Rights of the Child, which was adopted by the United 
Nations General Assembly in 1959, is also incorporated in the Human Rights 
and Equal Opportunity Commission Act. This Declaration specifically provides 
that 'the child who is physically, mentally or socially handicapped shall be 
given the special treatment, education and care required by his [or her] 
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particular condition' (Principle 5). The Declaration of the Rights of the Child 
also provides that every child should have the right, without discrimination, to: 

• opportunities and facilities, by law and by other means, to enable him or her 
to develop physically, mentally, morally, spiritually and socially in a healthy 
and normal manner and in conditions of freedom and dignity (Principle 2); 

• enjoy the benefits of social security; 

• grow and develop in health, and for this purpose is entitled to special care 
and protection; 

• adequate nutrition, housing, recreation and medical services (Principle 4); 

• where possible, grow up in the care and protection of his or her family 
(Principle 6); 

• receive education which will enable the child, on the basis of equal 
opportunity, to develop his or her abilities, judgment and sense of responsi­
bilities and to become a useful member of society; 

• opportunities for play and recreation (Principle 7); 

• protection from neglect, cruelty and exploitation, from child trafficking, and 
from any occupation or employment which would prejudice his or her health 
or education or interfere with his or her physical, mental or moral 
development. 

Although these Declarations do not create international legal obligations in the 
same way as a treaty, such as the ICCPR, they represent accepted international 
standards. Further, their incorporation by the Federal Parliament into the 
Human Rights and Equal Opportunity Commission Act represents a formal 
commitment to the rights and standards which these Declarations set out. 

Other International Conventions 

In addition to the international instruments incorporated in the Human Rights 
and Equal Opportunity Commission Act, there are a number of other instru­
ments which are particularly relevant to the effective protection of human rights 
of people with disabilities. 
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Convention on the Rights of the Child 

Australia has now ratified the Convention on the Rights of the Child (CROC), 
adopted by the United Nations General Assembly in 1989.17 The Convention 
(which has recently been added to the list of international instruments by which 
'human rights' are defined for the purpose of jurisdiction of the Human Rights 
and Equal Opportunity Commission) is a binding international treaty which 
Australia has committed itself, as a matter of international law, to comply with 
and implement.18 

The Convention applies to everyone under the age of 1819 and requires Parties 
to the Convention to: 

respect and ensure the rights set forth in the present Convention to each child within their 
jurisdiction without discrimination of any kind, irrespective of the child's or his or her parents' 
or legal guardian's race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status.20 

The Convention deals with a much wider range of rights than the Declaration 
on the Rights of the Child. These include: 

• rights to life, survival and development (Article 6); 

• rights against interference with family life (Articles 9 and 16); 

• rights to support services for families (Article 18); 

• rights to protection from abuse, neglect or exploitation (Article 19 and 
Articles 32-36); 

• the right of the child to the highest attainable standard of health and to 
facilities for the treatment of illness and rehabilitation of health. Parties are 
also obliged to ensure adequate pre- and post-natal care for mothers21 

(Article 24); 

• rights concerning education, including that primary and secondary education 
be available and accessible to all (Article 29); 

• rights to social security and adequate living standards (Articles 26 and 27); 

• rights of children in substitute care or alternative family care, including in 
relation to standards of facilities (Article 3); 
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• the right of children placed for treatment of mental health problems to 
periodic review of treatment and other relevant circumstances (Article 25); 

• rights of children of minority communities or indigenous peoples to enjoy 
their own culture (Article 30); 

• the right to measures to promote physical and psychological recovery and 
social reintegration of child victims of any form of neglect, exploitation or 
abuse, torture or other cruel, inhuman or degrading treatment or punish­
ment, or of armed conflicts; and for such recovery and reintegration to take 
place in an environment which fosters the health, self respect and dignity of 
the child and; 

• rights in the administration of justice and for children deprived of liberty 
(Articles 37 and 40) including: 

• freedom from arbitrary detention; 
• that detention should be a measure of last resort and for the shortest 

appropriate period; 
• that every child deprived of liberty should be treated with humanity and 

consistently with the needs of persons of his or her age; 
• the right to maintain contact with family; 
• the right to prompt access to legal and other appropriate assistance. 

The rights in each of these areas are required22 to be guaranteed without 
discrimination. 

The Convention also makes specific provision for children with disabilities in 
Article 23, which includes requirements that Parties take steps to: 

ensure that the disabled child has effective access to and receives education, training, health care 
services, rehabilitation services, preparation for employment and recreation opportunities in a 
manner conducive to the child's achieving the fullest possible social integration and individual 
development, including his or her cultural and spiritual development. 

The Convention does not specifically define 'disabled child'. It is clear, 
however, in the Inquiry's view, that this term includes children who have a 
psychiatric disability and that the obligations set out in this provision apply to 
children who have a mental illness or comparable condition. 
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The International Covenant on Economic, Social and Cultural Rights 

The International Covenant on Economic, Social and Cultural Rights 
(ICESCR)23 was adopted by the United Nations General Assembly together 
with the ICCPR in 1966, and ratified by Australia in 1975. 

In addition to recognising rights concerning employment,24 the ICESCR 
recognises rights in a range of other areas, including housing,25 health,26 and 
education.27 The ICESCR is not incorporated in the Human Rights and Equal 
Opportunity Commission Act or other Federal legislation. 

Article 2.1 of the ICESCR requires States Parties to 'take steps...by all 
appropriate means, including particularly the adoption of legislation' with a 
view to the progressive realisation of the rights which the Covenant recognises. 
This provision allows for progressive rather than immediate implementation in 
recognition that many of the rights set out require significant resource 
allocation. To whatever extent enjoyment of these rights is achieved in a 
particular nation, however, the ICESCR requires that they be guaranteed on a 
non-discriminatory basis. 

Article 2.2 provides that States Parties must: 

guarantee that the rights enunciated in the present Covenant will be exercised without 
discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth, or other status. 

This Covenant is one of the sources of power on which the new national 
Disability Discrimination Act is based. Clearly, however, guaranteeing the 
rights recognised in the Covenant to people with a mental illness requires a 
wider range of measures than legislation alone, including anti-discrimination 
legislation. 

Convention on the Elimination of All Forms of Racial Discrimination 

The Convention on the Elimination of All Forms of Racial Discrimination 
(CERD), ratified by Australia in 1975, is incorporated in Federal law in the 
Racial Discrimination Act 1975. This Convention is relevant to issues of equal 
treatment by and access to mental health services for people of whatever race 
or national or ethnic origin, including appropriate responses to special needs. 

As with other international conventions in this area, CERD requires a broader 
range of measures of implementation than simply the enactment of anti-
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discrimination legislation. This Convention stipulates a comprehensive 
obligation: 

to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of 
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before 
the law, notably in the enjoyment of the following rights...28 

The Convention then lists a wide range of the rights recognised in the 
International Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Cultural Rights, specifically including rights 
such as the right to public health and medical care and the right to equal 
treatment before tribunals and other organs administering justice. 

Convention on the Elimination of 
All Forms of Discrimination Against Women 

The Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW), ratified by Australia in 1983, is incorporated in Federal 
law in the Sex Discrimination Act 1984. As with CERD, CEDAW sets out wide 
ranging obligations for the elimination of discrimination and promotion of 
equality, which are not limited to enactment of anti-discrimination legislation. 
Specifically, the Convention requires Parties to take measures to ensure women 
equal access to health care services and information.29 

Mental Illness Principles 

Principles for the Protection of Persons with Mental Illness and for the 
Improvement of Mental Health Care were adopted by the United Nations 
General Assembly in 1991. These Principles have not been formally 
incorporated in Australian legislation. However, they have been endorsed in the 
National Mental Health Policy released by the Minister for Health, Housing and 
Community Services in April 1992, which sets 1998 as a target date for 
ensuring full compliance by Australian mental health legislation with the 
standards set out in the Principles. 

The Principles are particularly valuable in specifying the way in which human 
rights recognised in other instruments apply to people with mental illness and 
to situations affecting them. This report, therefore, treats them as a basic 
benchmark. 

The Principles specify that they are to be applied: 
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without discrimination of any kind such as on grounds of disability, race, colour, sex, language, 
religion, political or other opinion, national, ethnic or social origin, legal or social status, age, 
property or birth. 

While they focus primarily on human rights in relation to the mental health 
system, the Principles also stipulate: 

• that every person with a mental illness has the same basic rights as every 
other person, specifically including the rights set out in the International 
Covenant on Civil and Political Rights and the rights recognised in the 
Declaration on the Rights of Disabled Persons (Principle 1.5); 

• that discrimination on the basis of mental illness is not permitted (Principle 
1.4); 

• that every person with a mental illness has the right to live and work, as far 
as possible, in the community (Principle 3); and 

• that people being treated for a mental illness must be accorded the right to 
recognition as a person before the law (Principle 13).30 

The Principles re-affirm that individuals who have a mental illness or who have 
experienced mental illness have the right to protection from: 

• exploitation — whether economic, sexual or in other forms; 

• abuse — whether physical or in other forms; and 

• degrading treatment (Principle 1.3). 

In relation to mental health care, the Principles are not restricted to a remedial 
approach (dealing only with abuses and the means to prevent them). Rather, 
they recognise the positive contribution which mental health care should make 
to the enjoyment of human rights, and the right of everyone in the community 
to such care when necessary. 

The Principles provide that: 

All persons have the right to the best available health care, which shall be part of the health and 
social care system (Principle 1.1); 

and that: 
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every patient shall have the right to receive such health and social care as is appropriate 
according to his or her health needs, and is entitled to care and treatment in accordance with 
the same standards as other ill persons (Principle 8). 

This emphasises that people with mental illness or people who have experienced 
mental illness should not be stigmatised, or disadvantaged in the care available, 
simply because of the nature of their illness. 

The Principles also clearly provide that it is not permissible to have lower 
standards for mental health care, in terms of either programs or resources, than 
for the rest of the health system. They specifically require that every mental 
health facility be inspected by competent authorities with sufficient frequency 
to ensure that the conditions, treatment and care of patients comply with the 
Principles. 

The Principles also give important emphasis to the concept of the 'least 
restrictive alternative' in relation to treatment and require an individualised plan 
for treatment, to be discussed with the patient and reviewed regularly. 

They recognise the right to be treated and cared for as far as possible in the 
community, and the right to treatment suitable to each person's cultural 
background. At the same time, treatment in the community is clearly required 
to provide adequate care and adequate resources. 

Treatment is required to be directed towards enhancing personal autonomy. 
Accordingly, patients in mental health facilities are to have their rights 
respected, including their privacy and freedom of communication. Such 
facilities are to include opportunities for education and vocational training, in 
additional to appropriate professional care and treatment. 

The Principles embody detailed requirements for informed consent to treatment. 
Importantly, they provide a rigorous definition of what constitutes informed 
consent — which Australian law generally lacks at present — and require 
safeguards, including review by an independent authority, for the limited 
number of cases where informed consent cannot be obtained. 

Special protection is required for children in these circumstances and in relation 
to mental health care generally. 
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The Principles make provision in relation to medication, including that it is 
never to be administered for the convenience of others. 

They also require that patients in mental health facilities be fully informed of 
their rights, and have access to their own health records, except in exceptional 
circumstances. They require that confidentiality of information must be 
respected. 

Statements of rights without effective monitoring of their implementation, or 
remedies for their violation, are of little effect — as experience in this area has 
demonstrated. The Principles therefore require that: 

States shall ensure that appropriate mechanisms are in force to promote compliance with these 
principles, for the inspection of mental health facilities, for the submission, investigation, and 
resolution of complaints and for the institution of appropriate disciplinary or judicial proceedings 
for professional misconduct or violation of the rights of a patient (Principle 22). 

They also require appropriate legislative, judicial, administrative, educational 
and other measures of implementation (Principle 23). 

Developing Further International Standards 

Clearly, therefore, there are now well-defined international standards applicable 
to a wide range of human rights problems confronting people with disabilities, 
and particularly those affected by mental illness. 

Equally clearly, however, implementation of these standards and application to 
particular situations remains incomplete. 

In 1990, the United Nations Commission for Social Development was 
authorised to prepare a set of 'standard rules' on the equalisation of oppor­
tunities for people with disabilities, to be submitted to the General Assembly 
in 1993. It is not yet established what status the proposed Standard Rules will 
have. It appears, however, that they may take the form of 'Standard Minimum 
Rules'31 which will assist in the promotion, application and interpretation of 
relevant instruments which have more formal status as treaties (such as the 
ICCPR). 

There is clearly no need or justification for action in Australia to wait for 
further international standards to emerge. There is already in existence, and 
binding on Australia, a substantial body of international human rights law, 
recognising rights which must be respected and ensured on an equal basis to all 
Australians affected by mental illness. 
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1. United Nations Principles for the Protection of Persons with Mental Illness and for the 
Improvement of Mental Health Care, Principle 1.4. 

2. Covenant and Convention are both terms used to describe a binding international treaty. 

3. International obligations and commitments entered into by Australia do not automatically 
become part of Australian law. While courts can refer to these standards as part of the 
common law process of interpreting existing laws, legislation by Parliament is generally 
required in order to give binding legal effect to international commitments on human rights. 
The High Court has confirmed (most notably in the 'Dams Case', Commonwealth v 
Tasmania (1983) 158 CLR 1) that the Federal Parliament has power under the Federal 
Constitution to legislate to implement international treaty obligations. Under s.51(xxix) of 
the Australian Constitution, the Federal Parliament may legislate with respect to 'external 
affairs'. In addition to power to legislate to implement international treaties, the High Court 
has indicated that there is power to legislate to some extent on matters of 'international 
concern' even where there is no treaty obligation. The extent of this power, however, 
remains uncertain. 

The Federal Government is also, importantly, the level of government internationally 
accountable for the way in which Australia (including State and Territory Governments) 
complies with its human rights obligations. There is, however, no legal reason why State 
and Territory legislation and administration should not also refer to international standards. 

4. For example, the International Covenant on Civil and Political Rights, Article 2(1). This 
Article, and equivalent provisions in several other instruments, go on to specify particular 
grounds of discrimination: '...such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status.' 

5. United Nations Principles for the Protection of Persons with Mental Illness, discussed later 
in this chapter, sum up international law in this area as follows (Principle 1.4): 'Discrimina­
tion means any distinction, exclusion or preference that has the effect of nullifying or 
impairing equal enjoyment of rights. Special measures solely to protect the rights, or secure 
the advancement, of persons with mental illness shall not be deemed to be discriminatory. 
Discrimination does not include any distinction, exclusion or preference undertaken in 
accordance with the provisions of these Principles and necessary to protect the human rights 
of a person with a mental illness or of other individuals.' A similar approach to the meaning 
of 'discrimination' has been taken by the international Human Rights Committee in 
interpreting the International Covenant on Civil and Political Rights: see for example 
General Comment 18(37) Adopted by the Human Rights Committee, printed in the Report 
of the Human Rights Committee, 1990 (UN Doc A/45/40), vl pl73. 

6. This is, in fact, implicit in the requirement to ensure these rights to 'all individuals'. 
Essentially the same point was made by Australia's representative participating in the 
drafting of the Universal Declaration of Human Rights: '...logically, discrimination was 
prohibited by the use in each Article of the phrase 'every person' or 'everyone' (UN Doc 
E/CN.4/AC. 1/SR.24 at 4; cited in J Morsink, 'Women's Rights in the Universal 
Declaration', Human Rights Quarterly vl3, 1991, p230). In addition 'disability' should be 
regarded as covered by the concluding phrase 'or other status' in Article 2.1. While there 
is no clear consensus among legal writers as to the breadth of the obligation imposed by the 
term 'or other status' or whether disability or illness constitutes a 'status', when the phrase 
'or other status' was subsequently discussed in the drafting of the ICCPR, it was regarded 
as an all inclusive term (see M Bossuyt, Guide to the Travaux Preparatoires of the 
International Covenant on Civil and Political Rights, 1987, p486). On accepted rules of 
interpretation in international law, the view held by the drafters of the Covenants should be 
applied. 
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7. This report (Part III) examines the situation of a number of groups with special needs — 
including women, Aboriginal and Torres Strait Islander peoples, people of non-English 
speaking background and people who have a disability in addition to mental illness. In the 
case of several of these groups, the non-discrimination provisions of the general human 
rights instruments (such as the International Covenant on Civil and Political Rights and the 
International Covenant on Economic, Social and Cultural Rights) are reinforced by specific 
instruments on discrimination (the Convention on the Elimination of All Forms of Racial 
Discrimination and the Convention on the Elimination of All Forms of Discrimination 
Against Women). 

8. Decisions of the Human Rights Committee (the United Nations body responsible for 
monitoring compliance with the ICCPR) indicate that the obligation embodied in the first 
sentence of Article 26 to respect and ensure the 'equal protection of the law' constitutes an 
obligation to prevent discrimination in the law, in the application of the law or in any action 
under the authority of law. See, for example, Broeks v Netherlands (Communication 
Nol72/1984) UN Doc A/42/40 (1987), a case concerning social security legislation. 

9. Ratified by Australia in 1973. 

10. Article 1.3. 

11. In Article 1(b). 

12. This Convention, in conjunction with the external affairs power, is one of the sources of 
constitutional power for the new national Disability Discrimination Act 1992. In the 
Commission's view, the decision of the High Court in Richardson v Forestry Commission 
(1988) 164 CLR 261, confirms that the same constitutional power attaches to these additional 
grounds as attaches to the grounds specified in the Convention itself. In the Richardson case 
the High Court decided that the external affairs power covered legislative measures which 
were not positively required by the international instrument in question (the World Heritage 
Convention) but which were preconditions for its application and were left to the judgment 
of States Parties (in that case the protection of potential heritage areas pending identification 
and an inquiry to facilitate identification). Clearly, there is no explicit obligation under the 
Discrimination (Employment and Occupation) Convention to specify additional grounds of 
discrimination. But equally clearly, to do so would be to implement Article 1(b) of the 
Convention and further its objects in the same way that the law at issue in Richardson was 
found to further the objects of the World Heritage Convention. 

13. Article 3. 

14. Article 5: ' 1. Special measures of protection or assistance provided for in other Conventions 
or Recommendations adopted by the International Labour Conference shall not be deemed 
to be discrimination. 2. Any Member may, after consultation with representative employers' 
and workers' organisations, where such exist, determine that other special measures 
designed to meet the particular requirements of persons who, for reasons such as sex, age, 
disablement, family responsibilities or social or cultural status, are generally recognised to 
require special protection or assistance, shall not be deemed to be discrimination.' 

15. The term 'disabled person' is used here (rather than the preferable term 'person with a 
disability') because it is the phrase used in the Declaration. 

16. Principle 1.4. 

17. Australia signed the Convention on 22 August 1990 and ratified it on 17 December 1990. 

18. Parties to the Convention (including Australia) are obliged, under Article 4, to 'undertake 
all appropriate legislative, administrative and other measures for the implementation of the 
rights recognised in the present Convention'. 

19. Article 1. 
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20. Article 2. 'Disability' was included in the Convention at the suggestion of the Australian 
Human Rights Commissioner. 

21. This is relevant to evidence regarding women experiencing post-natal depression. See 
Chapter 19. 

22. Article 2.1. 

23. Ratified by Australia on 10 December 1975. 

24. Articles 5 and 6. 

25. Article 11. 

26. Article 12. 

27. Article 13. 

28. Article 5. 

29. Article 12. 

30. This Principle was inserted at the request of the Australian Human Rights Commissioner 

31. Comparable, for example, to the Standard Minimum Rules on the Treatment of Prisoners. 
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Chapter 3 

DEFINITIONS AND CONCEPTIONS 
OF MENTAL ILLNESS 

Introduction 

What mainstream Australian society tends to refer to as 'mental illness' in the 
last decade of the 20th century has not always been, and is not universally, 
regarded as a medical matter. Similarly, our tendency to distinguish between 
mental, physical and spiritual concerns is not, and has not always been, shared 
by other societies. This chapter briefly traces some of the major historical 
trends in western society which have influenced our modern perceptions and 
practices and considers several cross-cultural differences of approach to the 
symptoms, behaviour or states of being that we now call 'mental illness'. Legal 
definitions of mental illness from various Australian jurisdictions are also 
considered — together with differing medical definitions and conceptions. 

Changing Views of Mental Illness 

In Ancient Greek medical science there was a level of understanding that 
abnormalities of the mind arose from natural causes in exactly the same way 
as other forms of disease. Supernatural explanations for mental abnormalities 
were, however, also common in the early Greek and Roman societies from 
which western culture developed. 

Literature available from the Middle Ages in Europe indicates that with the 
spread of Christianity natural causes were lost sight of and madness was seen 
as a manifestation of possession by the devil or other evil spirits, heresy, or 
some other form of immorality. This theological model involving exorcism 
rather than treatment was used to justify punitive measures against those 
displaying mental disturbance and systematic persecution of those labelled as 
witches. The distinctions between witchcraft, heresy and insanity were 
deliberately blurred by a number of 'scholars' and other influential figures. The 
Malleus Maleficarum, published in 1487 under the authority of a Papal Bull, 
defined those who saw visions as witches.1 A century later, emerging trends 
to regard such people as ill and to treat them with sympathy and medical care, 
were condemned by King James VI of Scotland (later James I of England) in 
a treatise entitled Daemonologie.2 
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The 'medical model' did not re-emerge quickly. The period generally known 
as the 'Enlightenment' in Europe produced some scholarly exploration of the 
nature and origins of mental disturbance.3 On the other hand, this period in 
Europe is referred to by Foucault as 'The Great Confinement,'4 in which there 
was large scale institutionalisation of those considered lunatic or insane together 
with 'rogues, vagabonds and other idle and disorderly persons. '5 The 
prevailing concept of madness moved from that of supernatural disorder to one 
of a natural condition akin to bestiality. Public concern and official action 
focussed on the need to restrain and confine 'dangerous lunatics' as one would 
wild animals. There is considerable literature and some legislation from the 
18th century indicating that there was systematic neglect and abuse of insane 
persons subject to such confinement, and that this situation was beginning to be 
perceived as requiring redress.6 

The acceptance of mental disorder as a 'natural' phenomenon led to the study 
of psychology and various approaches to clinical treatment of mental condi­
tions. By the 19th century the science of psychiatry was well established, 
embracing many divergent views as to cause and treatment, but consensus on 
the basic conception of mental illness as a medical phenomenon. The first half 
of the 20th century saw the elaboration of psychoanalytic and other psycho­
therapeutic approaches to mental illness. Despite great differences in approach, 
psychiatrists established themselves as the recognised experts to deal with 
mental disorders, and a degree of standardisation in the classification and 
diagnosis of mental conditions began to develop. 

In the second half of the 20th century, the medical model was reinforced by 
advances in research on the physiology of mental illness. Refinements in 
genetics, biochemistry and neurophysiology, particularly in relation to the 
understanding of abnormalities in the transmission of electrical impulses in the 
brain, led to developments in the aetiology, therapy and management of mental 
illness. Modern anti-psychotic drugs have enabled maintenance on medication 
to largely replace long term institutionalisation of those with some of the most 
difficult mental disorders and have brought these conditions more clearly into 
line with physical illnesses. 

However, the increasing dominance of the medical model of mental illness has 
been challenged in recent decades by some sociologists and others critical of the 
role of psychiatrists. To these critics, what psychiatrists regard as symptoms of 
mental illness should be seen as behaviour deviating from social norms. This 
approach does not necessarily deny certain organic causes of mental disorder, 
but focusses attention on the social effects of disordered perception and 
behaviour. A small number of theorists and practitioners entirely reject the 
concept of an individual condition in favour of the notion of madness or 
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disorder in social relationships, interactions or reactions. Those most critical 
of the medical model see the concept of mental illness as a 'conspiracy' 
between psychiatrists and family members or others hostile to the person 
subjected to the label. 

The sociological approach has also given rise to the educational model of 
mental illness or disorder. According to this view, the behaviour of a person 
who might be diagnosed as mentally ill is the result of defective or ineffective 
learning. Questions of causation are explained by looking at the developmental 
stages of social interaction. The most practical application of the educational 
model is in the area of rehabilitation, where learning or relearning patterns of 
normal behaviour is more important that a 'cure' per se. This approach has the 
advantage of involving less stigma than psychiatric treatment. It also clearly 
involves a continuing process, rather than engendering expectations of a 
transformation from illness to recovery. This difference is critical in relation 
to continuity and follow-up in psychiatric services. 

In this report no single model of mental illness or mental disorder is adopted. 
Indeed, the evidence placed before the Inquiry suggests a need to integrate and 
appropriately balance elements of much of the current thinking about mental 
illness as a disease process and as a social process. 

Legal Definitions of Mental Illness 

The problem of defining mental illness for legal purposes has been approached 
differently in the various States and Territories of Australia. In some cases, 
those responsible for drafting mental health legislation have not attempted a 
definition, leaving the matter in the first instance in the hands of medical 
practitioners who have the effective decision-making power under the 
legislation. Ultimately, in these jurisdictions, the courts can settle questions of 
definition, applying a combination of expert evidence and common law 
principles. Upon close examination, however, many legislative formulations are 
little more than token gestures — marked by circularity of reasoning and 
apparently designed to intrude to a minimal degree upon the territory of 
psychiatrists. 

The NSW Mental Health Act of 1990, however, contains a relatively compre­
hensive operational definition of mental illness, as well as definitions of 
'mentally ill person' and 'mentally disordered person'. The NSW definition of 
mental illness is as follows: 
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mental illness means a condition which seriously impairs, either temporarily or permanently, 
the mental functioning of a person and is characterised by the presence in the person of any one 
or more of the following symptoms: 

(a) delusions; 
(b) hallucinations; 
(c) serious disorder of thought form; 
(d) a severe disturbance of mood; 
(e) sustained or repeated irrational behaviour indicating the presence of 

any one or more of the symptoms referred to in paragraphs (a) to (d).7 

The definition in the Act of a 'mentally ill person' is even more detailed, 
requiring not only that a person suffers from mental illness but also that there 
are, as a result, 'reasonable grounds for believing care, treatment, or control 
of the person is necessary' for the person's own protection from serious 
physical harm; or for the protection of others from serious physical harm. 
Alternatively, the person qualifies as a mentally ill person under the Act if he 
or she is suffering from a mental illness: 

characterised by the presence in the person of the symptom of severe disturbance of mood or 
the symptom of sustained or repeated irrational behaviour indicating the presence of that 
symptom and, owing to that illness, there are reasonable grounds for believing that care, 
treatment, or control of the person is necessary for the person's own protection from serious 
financial harm or serious damage to the person's reputation.8 

Moreover, the Act provides an inclusive definition of 'damage to the person's 
reputation', specifying that damage to important personal relationships is 
sufficient. 

Under the Act a 'mentally disordered person' is one whose 'behaviour for the 
time being is so irrational to justify conclusion on reasonable grounds that 
temporary care, treatment or control of the person is necessary' for his or her 
own protection from serious physical harm or for the protection of others. 

The NSW Act, like legislation in several other States, contains a list of those 
criteria considered to be insufficient in themselves to identify a person as 
mentally ill or mentally disordered. These criteria are: 

(a) expression, refusal or failure to express a particular political opinion or belief; 
(b) expression, refusal or failure to express a particular religious opinion or belief; 
(c) expression, refusal or failure to express particular philosophy; 
(d) expression, refusal or failure to express particular sexual preference or sexual orientation; 
(e) engaging in or refusing to or failing to engage in a particular political activity; 
(f) engaging in or refusing to or failing to engage in a particular religious activity; 
(g) engaging in sexual promiscuity; 
(h) engaging in immoral conduct; 
(i) engaging in illegal conduct; 
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(j) having a developmental disability of mind; 
(k) taking alcohol or any other drug; 
(1) engaging in antisocial behaviour.9 

The Western Australian Mental Health Act of 1962 contains definitions of 
mental illness and mental disorder. Mental disorder is defined as 'any illness 
or intellectual defect that substantially impairs mental health.'10 Mental illness 
is defined as 'a psychiatric or other illness that substantially impairs mental 
health.'11 The legislation covers both people with mental illness and people 
with intellectual disability. Under the provisions for voluntary and involuntary 
admission, a person must be considered to be suffering from a 'mental disorder 
requiring treatment under the Act.'12 (The details of admission criteria are 
discussed in Chapter 8 of this report.) There is no provision in the WA 
legislation excluding political, religious or other beliefs or activities as the basis 
for determinations as to mental illness or mental disorder. 

The Tasmanian Mental Health Act of 1963 also covers those with intellectual 
disability as well as those with mental illness. The Act does not contain a 
definition of mental illness but does define 'mental disorder' as 'mental illness, 
arrested or incomplete development of mind, psychopathic disorder, and any 
other disorder or disability of mind.'13 The Act does not contain definitions 
of psychopathic disorder or any of the other terms used in the definition. Under 
the Tasmanian legislation, the only considerations which the Act excludes as 
sole criteria for determinations relating to mental disorder are 'promiscuity or 
other immoral conduct.'14 

The Australian Capital Territory Mental Health Act of 1983 has no definition 
of mental illness, but defines 'mental dysfunction' as 'a disturbance or defect, 
to a severely disabling degree, of perceptual interpretation, comprehension, 
reasoning, learning, judgement, memory, motivation or emotion.'15 Mental 
dysfunction is the basis for involuntary detention and for the making of 
treatment orders under the Act. The ACT legislation states that a person shall 
not be treated as suffering from mental dysfunction by reason only of 
expressing or engaging in particular political, religious, lawful (or unlawful), 
moral (or immoral) opinions or activities. 

The South Australian Mental Health Act of 1977, which covers people with 
intellectual disability as well as those with mental illness, defines mental illness 
simply as 'any illness or disorder of the mind.'16 There is no legislative 
provision prohibiting any particular form of opinion, belief or conduct from 
being treated as sufficient to determine the presence of mental illness or 
disorder of the mind. 
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Neither the Victorian Mental Health Act of 1986, the Queensland Mental Health 
Services Act 1974 to 1991, nor the Northern Territory Mental Health Act of 
1990 contain definitions of mental illness or of any equivalent term. However, 
all three statutes contain provisions preventing particular forms of political, 
religious or moral opinions or engaging in particular political, religious or 
moral (or immoral) activities, from sufficing to identify a person as mentally 
ill. 

The following rationale for omitting a statutory definition of mental illness was 
provided by the Queensland Minister for Health in his second reading speech: 

The question of mental illness is not decided on whether a person can be given certain 
diagnostic labels. Mental illness can refer to any degree of mental or emotional defect or 
aberration, whether from physical or psychological causes. Whether provisions of the Act 
should apply depends on a medical assessment of the nature and the degree of the disorder, and 
its effect on the person and on other people.17 

The Victorian rationale appears to have been the same — the legislators again 
deferring to the medical practitioners. It should also be noted that the doctors' 
discretion has not been significantly limited by decisions of the courts. In those 
rare cases in which the definition of mental illness reaches court, judges 
frequently display reluctance, resorting to generalised tests in lay terms such as 
'what would the ordinary sensible person have said about the patient's 
condition?'18 — or, alternatively, relying upon expert medical opinion. 

A notable exception to the general judicial reluctance to subject the definition 
of mental illness to legal analysis may be found in the many decisions of Mr 
Justice Powell of the NSW Supreme Court's Protective Division, prior to the 
passage of the 1990 mental health legislation. The NSW Mental Health Act of 
1958 contained no definition of mental illness and the definition contained in 
the NSW Mental Health Act of 1983 was never proclaimed. Mr Justice Powell 
was repeatedly called upon to determine the limits of the term mental illness as 
used in the 1958 Mental Health Act. In 1982 His Honour expressed the view 
that the term 'mental illness' had 'not been the subject of definitive judicial 
exposition' but that its use in the 1958 legislation was a reference 'to a mental 
illness in the classic sense of being disease of the mind.'19 His Honour went 
on to decide that senile dementia was not a mental illness for the purposes of 
the NSW Mental Health Act 1958. After examining common law definitions 
involving concepts such as 'unsound mind' and 'depravity of reason or want of 
it', His Honour pointed to the distinction to be drawn between a mental 
infirmity arising from disease of age which could be 'attended by confusion and 
disorientation reflecting loss of memory' and a condition 'attended by 
hallucinations or delusions such as are not uncommon in schizophrenia, or by 
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strong and irrational antipathies or fears such as are not uncommon in the case 
of psychosis.'20 This approach anticipates that taken in the 1990 legislation in 
NSW, using characteristic symptomatology to define mental illness. In 
subsequent unreported decisions, the judge also excluded alcoholism21 and 
anorexia nervosa22 from the scope of mental illness for the purposes of the 
Act. 

The absence of legislative definition of mental illness in Victoria has produced 
a significant amount of analysis by the Victorian Mental Health Review Board 
in its determinations, excerpts from which are published in the Board's Annual 
Report. The Victorian Mental Health Act 1986 requires the Board to consider 
whether a person 'appears to be mentally ill'23 and the approach taken by the 
Board, as set out in the 1991 Annual Report, also focusses on symptomatology: 

a person appears to be suffering from a mental illness if he/she has recently exhibited symptoms 
which indicate a disturbance of mental functioning which constitutes an identifiable syndrome 
or, if it would not be possible to ascribe the symptoms of such a disturbance of mental 
functioning to a classifiable syndrome, they are symptoms of a disturbance of thought, mood, 
volition, perception, orientation or memory which are present to such a degree as to be 
considered pathological.24 

The increasing use of operational definitions in the legal context may indicate 
that a constructive convergence of legal and medical definitions of mental 
illness will develop, or may already be developing, from the increasing 
collaboration of lawyers and psychiatrists in the context of specialist review 
bodies. 

Medical Conceptions of Mental Illness 

To the psychiatrist, the distinguishing feature of mental illness is the presence 
of symptoms indicating disturbance in mental functioning such as thought, 
perception, memory or judgement. Psychiatric diagnosis involves identifying 
clusters of signs and symptoms, usually according to one or another of the 
standard psychiatric diagnostic protocols. One of the earliest of these which is 
still, in revised form, in widespread official use is the ICD or International 
Classification of Disorders, first developed at the beginning of the century and 
now in its ninth revision. 

The ICD, which is primarily a statistical classification system, classifies mental 
disorders as psychoses, neurotic disorders; personality disorders or other non-
psychotic disorders; and mental retardation as follows: 
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Psychoses 

Organic Psychotic Conditions: 

Senile and presenile organic psychotic conditions; 
Alcoholic psychoses; 
Drug psychoses; 
Transient organic psychotic conditions; 
Other organic psychotic conditions (chronic). 

Other Psychoses 

Schizophrenic psychoses; 
Affective psychoses; 
Paranoid states; 
Other non-organic psychoses; 
Psychoses with origins specific to childhood. 

Neurotic, Personality and Other Non-Psychotic Mental Disorders 

Neurotic disorders, including anxiety state, hysteria, phobic state, obsessive-compulsive disorder, 
neurotic depression, and other conditions; 

Personality disorders; 
Sexual deviations and disorders; 
Alcohol dependence syndrome; 
Drug dependence; 
Non-dependent use of drugs; 
Physiological malfunction arising from mental factors; 
Special symptoms or syndromes including stammering, anorexia nervosa, tics, sleep disorders, etc; 
Acute reaction to stress; 
Adjustment reaction; 
Specific non-psychotic mental disorders due to organic brain damage. 

Mental Retardation 

Mild mental retardation; 
Other specific mental retardation; 
Unspecified mental retardation. 

A more comprehensive and widely accepted psychiatric classification system is 
that developed by the American Psychiatric Association's Diagnostic and 
Statistical Manual of Mental Disorders. The most recent version of this manual, 
DSM-III-R,25 was last revised in 1987. This system involves rigorous 
application of operational criteria and is designed to produce a high level of 
consistency in psychiatric diagnosis. The current manual arranges over 300 
mental disorders in diagnostic hierarchies (from the general to the more specific 
categorisation) with descriptions of the essential and the associated features for 
each one. The manual also includes discussion of 'differential diagnosis' (those 
other conditions to be considered and distinguished in arriving at a particular 
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diagnosis); as well as a discussion of the likely course of a condition, the 
degree of impairment it may produce and complications that may arise. 

The Introduction to DSM-III-R contains a definition of mental disorder: 

In DSM-III-R each of the mental disorders is conceptualised as a clinically significant 
behavioural or psychological syndrome or pattern that occurs in a person and that is associated 
with present distress (a painful symptom) or disability (impairment in one or more important 
areas of functioning) or with a significantly increased risk of suffering, death, pain, disability, 
or an important loss of freedom. In addition, this syndrome or pattern must not be merely an 
expectable response to a particular event, eg the death of a loved one. Whatever its original 
cause, it must currently be considered a manifestation of a behavioural, psychological, or 
biological dysfunction in the person. Neither deviant behaviour, eg political, religious, or 
sexual, nor conflicts that are primarily between the individual and society are mental disorders 
unless the deviance or conflict is a symptom of a dysfunction in the person... 

There is no assumption that each mental disorder is a discrete entity with sharp boundaries 
(discontinuity) between it and other mental disorders, or between it and no mental disorder.26 

Both the ICD and the DSM systems are constantly under review. The aim is to 
ensure, as far as possible, coverage of the full range of psychiatric disorders, 
and to simultaneously refine the delineation of syndromes into clear, clinical 
entities. Clinical rigour is the psychiatrist's response to criticism by those who 
challenge the validity of psychiatric diagnosis or the concept of mental illness 
itself. 

Cross Cultural Conceptions 

Recognition of the multicultural nature of Australian society requires an 
appreciation that people from different cultures do not simply speak different 
languages. They may also have very different ways of viewing the world; 
different systems of belief; and different values relating to certain forms of 
behaviour, social relationships and spiritual or religious obligations and 
relations. Distinctions drawn in contemporary western culture between such 
things as sickness and health or social and spiritual relations may be inappropri­
ate in another cultural context. The concept of 'mental illness', in particular, 
may have no real equivalent, for example, in traditional Aboriginal culture. 

Traditional Aboriginal culture, like many others, does not conceive of illness, 
mental or otherwise, as a distinct medical entity. Rather, there is a more 
holistic conception of life in which individual wellbeing is intimately associated 
with collective wellbeing. Both individual and collective wellbeing involve 
harmony in social relationships, in spiritual relationships, and in the fundamen­
tal relationship with the land and other aspects of the physical environment. In 
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these terms, diagnosis of an individual illness is meaningless, or even counter­
productive if it isolates the individual from these relationships.27 Recognition 
of this conception of wellbeing is fundamentally important in assessing the 
impact of policies and practices of family separation on members of Aboriginal 
communities, and on those separated from them.28 (See also Chapter 23 — 
Aboriginal and Torres Strait Islander People.) 

Other cultures have a variety of ways of conceptualising the phenomena that we 
label 'mental illness', similar in range and content to the differing approaches 
adopted by western society over time, as outlined above.29 For example, in 
the Yoruba culture in Nigeria, there are clinical categories of psychotic illness 
that closely parallel those of current western psychiatry.30 Among the Baganda 
of Uganda, there are a number of diseases associated with the heart, which is 
seen as both the seat of emotions and the control centre for thought and other 
cognitive processes.31 The Baganda also have concepts of disease associated 
with other organs, such as the brain and stomach, which can be roughly 
equated to entities labelled as mental illnesses by western psychiatry.32 There 
are some conditions that the Baganda consider to be caused by physical means 
such as poisoning; some that are the result of spirit possession or witchcraft; 
and others that are the work of gods, either punishing the person for transgres­
sion or acting capriciously.33 

Although no systematic studies of these issues are available for the diverse 
range of cultures now represented in Australian society, evidence presented to 
the Inquiry suggested a significant spectrum of conceptions clearly exists.34 In 
addition to differing traditional cultural concepts and values, there may be 
important differences in the meanings attaching to 'mental disorder' and 'mental 
illness' arising from the cultural or political environment from which a person 
may have emigrated or in which he or she may continue to live outside middle 
class, Anglo-Australian society. Conceptions and connotations of 'mental 
illness' and 'mental disorder' are significantly affected by individuals' 
experience and expectations of the relative roles of the citizen and the State; the 
psychiatrist and the State; and doctor and patient. 

Many people who have recently migrated to Australia — particularly those from 
countries with repressive governments — are unclear about the ways in which 
Australian culture and society differ from those of their homelands.35 These 
differences do exist and are sometimes significant in a mental health context (a 
point explored in greater detail in Chapter 24 — People from Non-English 
Speaking Backgrounds). 
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Chapter 4 

THE LEGAL FRAMEWORK 

Most of our legislation is directed to people who are in hospitals. We have mental health acts, 
official visitors, mental health review tribunals. These are for people in hospital but for the 
people outside there isn't such protection.' 

This chapter provides an overview of current Commonwealth, State and 
Territory legislation governing or bearing upon the provision of mental health 
services in Australia. The Commonwealth laws which provide for funding in 
various forms and which set certain parameters for mental health services are 
dealt with first. This is followed by an examination of the legislative provisions 
in each State and Territory that regulate the infrastructure of mental health 
services and related functions such as guardianship. The status of anti­
discrimination legislation in each jurisdiction in relation to mental illness is also 
addressed. 

The Inquiry was informed by several State and Territory Governments that 
mental health legislation is 'under review'. Current proposals for legislative 
change are examined in Chapter 29. 

Commonwealth Legislation 

The fact that psychiatric disability is an episodic thing means that someone is disabled one 
minute, ill the next.2 

Disability Services Act 

[The addition of psychiatric disability to the definition of the target group for the disability 
services legislation] is not going to add a whole lot to the cost of this legislation because, quite 
simply, and I make no bones about it, I will continue to administer the legislation the way we 
have administered it in the past. 

The Disability Services Act 1986 covers persons with a disability that is 
attributable to a psychiatric impairment, provided the disability is 'permanent 
or likely to be permanent'4 and results in 'a substantially reduced capacity of 
the person for communication, learning or mobility; and the need for ongoing 
services.'5 

The Act replaces previous legislation (the Handicapped Persons Assistance Act 
1974 and Part III of the Social Security Act 1947) 'with provisions that are 
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more flexible and more responsive to the needs and aspirations of persons with 
disabilities'. It is the stated intention of the Act that people with disabilities 
receive 'the services necessary to enable them to achieve their maximum 
potential as members in the community'. The other statutory objectives include: 
furthering the integration of persons with disabilities; complementing the 
services generally available to persons in the community; promoting a positive 
image of persons with disabilities and enhancing their self esteem; and ensuring 
that consumer outcomes are taken into account when granting financial 
assistance for the provision of services. 

The Act empowers the Minister to formulate principles and objectives to be 
advanced and guidelines to be complied with in the Act's administration. The 
Minister is also given the power to approve a class of services as eligible for 
funding if satisfied that it would comply with Ministerial guidelines. The types 
of services that may be approved include: accommodation support; advocacy; 
employment training and placement; supported employment; independent living 
training; respite care; and services to facilitate access to information by people 
with disabilities and their families. 

Financial assistance to a State or to an organisation is granted under the Act for 
the provision of 'eligible [ie approved] services' and also for services that were 
funded under the previous legislation — even if these services do not comply 
with the statutory objects and Ministerial objectives and principles of the 
Disability Services Act. The Minister is able to impose conditions on funding, 
including requirements as to funding by the State; and requirements for 
consumer outcomes in relation to the service to be provided. Compliance with 
the terms and conditions of grants must be reviewed at intervals of no more 
than five years. 

Under the Disability Services Act, provision is also made for financial 
assistance for research or development activities that would further the 
principles and objectives and comply with the Ministerial guidelines. 

The Commonwealth is also able to provide rehabilitation services which meet 
these criteria under the Disability Services Act. The 'target group' for such 
services includes people with a disability attributable to a psychiatric impair­
ment that results in 'a substantially reduced capacity...to obtain or retain 
unsupported paid employment or to live independently.' 
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Aged or Disabled Persons Care Act 1954 

For the purposes of the Aged or Disabled Persons Care Act 1954, (as 
amended), a 'disabled person' is an individual who is either permanently blind 
or permanently incapacitated and unable to work. 

The Act enables the Commonwealth to make capital and recurrent grants to 
approved hostels as well as capital grants to nursing homes approved under the 
National Health Act 1953. The stated purposes of this Act are to encourage and 
assist the provision of: 

(i) suitable homes for those eligible to 'reside in conditions approaching as 
near as practicable normal domestic life'; and 

(ii) accommodation where 'care services and respite care services may be 
provided for eligible persons'. 

The term 'eligible person' is defined in the Act as an aged or disabled person 
who is assessed as requiring hostel care services or both hostel care and 
personal care services. A person wanting only hostel care services is eligible 
without assessment but a person wanting both hostel care and personal care 
services must be assessed for eligibility. 

Assessment for eligibility is made by the Hostel Care Assessment Authority, 
in accordance with criteria contained in regulations made under the Act. 
According to these criteria, an applicant is not suitable for hostel care if the 
person's cognitive or affective functioning means that he or she has major 
problems coping in the community and suffers from a mental condition 
requiring a level of care beyond that defined as personal care. Personal care is 
taken to include the provision of long term emotional support and direct 
supervision for any eligible person diagnosed as suffering from dementia or 
from a functional psychotic condition that requires long term medication. 

A person assessed as eligible to receive hostel care may still be refused 
admission by the operator of a hostel. 

The Aged or Disabled Persons Care Act provides for agreements to be made 
between the Minister and an organisation which receives funding to operate a 
hostel. Under such agreements, the conditions of the grant may include giving 
priority access to specific classes of persons. Certain hostels specialise in caring 
for people suffering from dementia. However, the definition of hostel under the 
Act specifically excludes 'an institution carried on exclusively or primarily for 
the treatment of mentally ill or mentally defective persons, being an institution 
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conducted by, or in receipt of a grant for maintenance from, a State.' This 
definition should not prevent the funding of hostels specialising in services for 
the mentally ill, provided the hostel was neither conducted by nor receiving a 
maintenance grant from a State Government. The fact that the Commonwealth 
Government does not appear to have funded hostels specialising in care for 
people with mental illness appears to reflect the traditional view that mental 
illness services are the responsibility of State Governments — rather than any 
legislative limitation. 

The Aged or Disabled Persons Care Act provides for formulation by the 
Minister and approval by Parliament of a common form of agreement between 
proprietors of hostels and residents. The agreement covers such matters as fees 
and charges; services to be provided to residents; residents' participation in 
decision-making in relation to standards of care and quality of life; and 
resolution of disputes between residents and hostel operators. 

The agreement must also be consistent with the Charter of Residents' Rights 
and Responsibilities which is set out in a Schedule to the Act. This Charter, in 
its preamble, states the general rights and freedoms applicable to every person 
in the community, pointing out that these are not diminished when a person 
moves into a hostel 'regardless of his or her mental frailty or ability to exercise 
or fully appreciate his or her rights.' 

The Charter enumerates a range of rights of particular relevance to residents 
of hostels, including quality care which is appropriate to individual needs; full 
information about one's own state of health and about available treatments; 
treatment with dignity and respect and without exploitation, abuse or neglect; 
personal privacy; continuation of one's cultural or religious practices and 
retention of the language of choice; freedom of speech; access to services and 
activities which are generally available in the community and access to 
advocates and other avenues of redress without reprisal. The responsibilities of 
residents are also listed in the Charter, including respect for the rights and 
needs of others in the hostel; responsibility for one's own wellbeing to the 
fullest extent possible; and the responsibility to inform one's medical practition­
er as far as possible about relevant medical history and current health. 

National Health Act 1953 

The National Health Act 1953 (as amended) provides for the payment of 
various pharmaceutical, sickness and hospital benefits, including the domiciliary 
nursing care benefit. It also provides for the recurrent funding of nursing 
homes, subsuming this function of the Nursing Homes Assistance Act of 1974 
which related to private nursing homes. The National Health Act covers 
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government and non-government nursing homes and those for aged persons as 
well as those for persons with disabilities. In practice, however, the funding of 
nursing homes for persons with disabilities is not given the same emphasis as 
funding for the care of aged persons. 

Under the National Health Act the Minister is empowered to approve both the 
premises and the operators of nursing homes. The Minister may formulate 
principles to be complied with in the exercise of these powers of approval. 
There are also conditions set by the Act on the Minister's approval of a nursing 
home. These may include special admission requirements or the designation of 
special purposes for particular nursing homes. Other conditions require 
agreements between residents and nursing home proprietors similar to those 
applying to hostels under the Aged or Disabled Persons Care Act. The National 
Health Act also contains a Charter of Residents' Rights and Responsibilities in 
Approved Nursing Homes which is phrased in similar terms to the charter for 
hostels. 

The conditions imposed on the Ministerial approval of nursing home premises 
include a requirement that the proprietor must permit a designated community 
visitor to enter the nursing home to meet with residents and observe the care 
provided. The Act also provides for authorised inspection of premises and of 
records kept by the proprietors of nursing homes. 

The National Health Act authorises the Minister to determine standards to be 
observed in the provision of care in approved nursing homes. The Minister may 
periodically publish statements concerning levels of compliance with these 
standards. Failure to comply may result in suspension of recurrent funding to 
nursing homes. 

Funding for nursing homes under this Act is calculated by reference to the 
number of days for which care is provided to patients and the level of care 
provided. The Act provides for classification of patients according to the extent 
of their personal care needs, measured in terms of criteria known as the 
Resident Classification Instrument (RCI). Since the Inquiry began, changes have 
been made to this index to give greater consideration to non-physical factors. 
However, the RCI is still weighted in terms of the care required by physically 
disabled patients rather than those whose symptoms relate to cognitive or 
affective functioning.6 

The National Health Act also makes provision for payment of the Domiciliary 
Nursing Care Benefit (DNCB) to those providing care to a patient at home. The 
patient must have an infirmity, illness, disease, incapacity or disability of a 
kind that would meet the criteria for admission to an approved nursing home 
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under the Act. The carer must be a spouse, parent, child, sibling or other close 
relative of the patient or a person approved as a carer. The rate at which 
DNCB is paid is $52 per fortnight. An important restriction on payment of the 
DNCB is that both the carer and the patient must live in the same home. 

Home and Community Care Act 1985 

The Home and Community Care Act 1985 is brief enabling legislation which 
makes financial assistance available from the Commonwealth to the States 
through an agreement on the provision of home and community care services. 
The form of this agreement is contained in a Schedule to the Act. 

The agreement establishes a Commonwealth-State Home and Community Care 
(HACC) program designed to promote provision of a comprehensive and 
integrated range of home and community care, maintenance and support 
services, either directly to people within the target population or through their 
carers. Other objectives are 'to ensure access to home and community care 
among all groups within the target population, including migrants, Aborigines, 
persons suffering from brain failure and financially disadvantaged persons; 
[and] to ensure that, within available resources, priority is directed to persons 
within the target population most in need of home and community care.' 

The 'target population' is defined in the Schedule as follows: 

(a) persons living in the community who, in the absence of basic maintenance and support 
services provided or to be provided within the scope of the program, are at the risk of 
premature or inappropriate long term residential care, including 
i. frail or at risk aged persons, being elderly persons with moderate or severe disabilities; 
ii. younger disabled persons, being persons with moderate or severe disabilities; 
iii. such other classes of persons as are agreed upon by the Commonwealth Minister and 
State Minister; and 

(b) the carers of those persons.'7 

HACC services include home help, personal care, home maintenance, 
community respite care, community nursing and paramedical services, 
education and training for service providers and users, and the provision of 
information and transport. 

Services and facilities that are eligible for funding may be provided by State or 
local government; by a community organisation; or by two or more of these 
acting jointly. Projects formerly funded by the Commonwealth may also be 
eligible where no alternative funding arrangements are available. 
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The agreement allows the Commonwealth Government and the State Minister 
to approve jointly, and from time to time vary, certain aspects of the manage­
ment and administration of the program including priorities and sub-program 
guidelines. 

Health Insurance Act 1973 

The Medicare system does, however, [militate] against quality service by a general practitioner 
because of the low amount of benefit paid in respect of long consultations which are so often 
essential.8 

The Health Insurance Act 1973 provides for payment of Medicare benefits for 
certain medical and hospital services and for provision of grants from the 
Commonwealth to organisations approved by the Minister for health services 
or health service development projects. 

The 'professional' medical services which attract Medicare benefits are itemised 
in Schedules to the Act.9 The Schedules only include services provided by 
medical practitioners and certain optometrists. Another significant feature of 
this Act enables the Commonwealth to enter into agreements with States for the 
provision of hospital and other health services. 

Social Security Act 1991 

The cyclical nature of psychotic episodes means that people move into and out of programs. 
Many services are based on a model of linear progression and don't cope with missed 
appointments or repeated dropping out.10 

The new Social Security Act, which became operative in July 1991, was 
substantially amended from the date of its commencement by the Social 
Security (Job Search and Newstart) Amendments Act 1991. It was further 
amended by the Social Security (Disability Support) Amendments Act 1991 
which came into force in November 1991. The latter replaced the old Invalid 
Pension and Sickness Benefit with the Disability Support Pension and Sickness 
Allowance. The Job Search and Newstart Amendment Act replaces unemploy­
ment benefits with a Job Search Allowance for people unemployed for less than 
12 months and a Newstart Allowance for people registered as unemployed for 
more than 12 months. 

Eligibility for either the Job Search or Newstart Allowances depends on the 
claimant satisfying an 'activity test'. This requires a person to be either actively 
seeking to undertake work or taking 'reasonable steps' to undertake a particular 
form of work considered suitable.11 Alternatively the individual may be 
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required to undertake a course of vocational training; participate in a labour 
market program; or participate in another course. In the case of a person living 
in an area with no locally accessible labour market or vocational training course 
or labour market programs, participation in an activity suggested by the person 
and approved by the CES may be required. 

Job Search Allowance is not payable to an individual who has not provided a 
tax file number, or who fails to attend or contact an office of the Department 
of Social Security or the CES when required, or to provide any information 
required by the Department. There are a number of other circumstances in 
which the Job Search Allowance is not payable. Many of these are of potential 
relevance to people with mental illness, including unemployment due to a 
voluntary act; unemployment due to misconduct; and failure to continue 
registration with the CES. 

For a person unemployed for more than 12 months, eligibility for Newstart 
Allowance requires entry into a Newstart Activity Agreement with the CES and 
also requires the person to take reasonable steps to comply with the terms of 
this agreement. Under the terms of a Newstart Activity Agreement, the 
individual must undertake one or more of the following activities approved by 
the Secretary: 

(a) A Job Search; 
(b) A vocational training course; 
(c) Training that would help in searching for work; 
(d) Paid work experience; 
(e) Measures designed to eliminate or reduce any disadvantage the person has in the labour 

market, not being a measure compelling the person to work in return for payment of 
Newstart Allowance; 

(f) Participation in a labour market program conducted by the CES; 
(g) An activity proposed by the person such as unpaid voluntary work. 

The Newstart Allowance may be refused or suspended in a variety of 
circumstances — including those referred to above in relation to the Job Search 
Allowance. In addition, a person may be denied the allowance for failure to 
enter into a Newstart Activity Agreement or failure to comply with the terms 
of such an agreement. 

The 'Disability Reform Package', as the new Disability Support Pension and 
Sickness Allowance provisions are known, also has an emphasis on rehabilita­
tion and makes substantial changes to the criteria for eligibility. In order to 
qualify for a Disability Support Pension a person must have 'a physical, 
intellectual or psychiatric impairment' which is assessed at 20 percent or more 
— together with a continuing inability to work. Impairment for the purposes of 
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the Disability Support Pension is measured in terms of Tables contained in 
Schedule 2 to the Social Security (Disability and Sickness Support) Amendment 
Act 1991. The Table relating to psychiatric impairment contains the following 
criteria for impairment at the 20 percent level: 

any serious symptomatology or impairment in functioning that most clinicians would think 
obviously requires treatment or attention, eg suicidal occupation, severe obsessional rituals, 
frequent severe anxiety attacks, serious antisocial behaviour. 

The only guidance available from the Table concerning the required frequency 
of symptoms is by reference to criteria for other levels of impairment, 
particularly those less than 20 percent. The criteria for impairment at the 15 
percent level are as follows: 

Moderate and regular symptoms or generally functioning with some difficulty (eg as manifest 
by short periods of absence from work, noticeable reduction in social contacts or recreational 
activities, or the beginnings of family conflict. Likely to have received psychiatric treatment 
which has stabilised their condition). 

By extrapolation, therefore, 20 percent psychiatric impairment requires more 
than moderate to regular symptoms and more than short periods of absence 
from work. 

Guidelines issued to officers of the Department responsible for applying these 
criteria indicate that a report from a treating psychiatrist is required. The 
Guidelines also provide brief notes on the 'key features' of schizophrenia — but 
not on other mental illnesses. 

The test of 'continuing inability to work' requires that the person's impairment 
is, of itself, sufficient to prevent the person from doing his or her 'usual work', 
or work for which the person is currently skilled, for at least two years. In 
addition, the impairment must be sufficient either to prevent the person from 
undertaking retraining for two years or to prevent such retraining equipping the 
person within two years with new skills to undertake work. 

Work is defined in the legislation as employment for more than 30 hours per 
week for award wages or above, available anywhere in Australia — not 
necessarily in the labour market locally accessible to the person concerned. This 
definition is intended to encourage those receiving Disability Support Pension 
to engage in part-time work. The combined effect of the definition of 
impairment by reference to criteria contained in the impairment tables and the 
express exclusion in the Act of the relevance of availability of work, is to 
confine the concept of inability to work to medical considerations. The 
Minister's Second Reading Speech indicates the Government intended to replace 
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the various socioeconomic and labour market factors relevant to eligibility for 
invalid pensions, and to focus attention on impairment defined exclusively in 
medical terms. 

Disability Panels, consisting of specialised staff from the Department of Social 
Security, the Department of Employment, Education and Training (DEET) and 
the Commonwealth Rehabilitation Service, assess those receiving Disability 
Support Pensions and Sickness Allowances who are identified as likely to gain 
assistance from education, training or rehabilitation.12 

A person otherwise qualified for a Disability Support Pension may have the 
payment deferred in a number of circumstances specified under the Act. Some 
of these arise from procedural requirements, such as providing the Department 
with a tax file number or nominating a bank, credit union or building society 
account into which the pension is to be paid. Deferment may also result if the 
person fails to comply with a requirement to contact the Department, attend an 
interview, complete a questionnaire or attend a medical, psychiatric or psycho­
logical examination. A person receiving a Disability Support Pension may also 
be requested to undertake a program of assistance or rehabilitation. In the Bill 
as drafted and passed by the House of Representatives, this power was 
mandatory and it was intended that failure to take reasonable steps to undertake 
a program of assistance or Jobsearch activity would result in deferment of 
pension. Amendments made in response to representations from community 
groups removed the power to compel such participation by a threat of 
deferment. The element of compulsion remains in relation to compliance with 
the requirements to attend an interview or an examination, complete a 
questionnaire or provide a medical report. 

Eligibility for Sickness Allowance requires that a person be incapacitated for 
work because of sickness or accident; that this incapacity be 'caused wholly or 
virtually wholly by a medical condition arising from the sickness or accident'; 
and that the incapacity be temporary. In addition, individuals (other than those 
already in receipt of sickness benefit under the old provisions) must satisfy the 
Government either that they have suffered or are likely to suffer loss of income 
because of their incapacity, or that they would be likely to qualify for a Job 
Search or Newstart Allowance if able to work. 

Work is defined, for those still under a contract of employment, as that which 
they are contracted to perform and, in any other case, work of a kind that a 
person could reasonably be expected to do. The latter includes part-time or 
casual work of eight or more hours a week at award wages or above. 

Human Rights and Equal Opportunity Commission Page 59 



Sickness Allowance is intended to be a short term measure and, in the first 
instance, is payable for a maximum of 13 weeks. This period may only be 
extended if the recipient provides a medical certificate containing specific 
information as to diagnosis, prognosis and whether the person is likely to 
benefit from treatment or a rehabilitation program. The Act provides that a 
person ceases to be eligible for Sickness Allowance after 52 weeks — unless 
a determination is made to extend the Allowance on the basis of considerations 
set out in the Act. These include the case of a person whose incapacity is 
caused 'by a chronically relapsing medical condition.' (This basis for extension 
did not appear in the original Bill but was added by amendments introduced in 
the Senate after expressions of community concern.) Similarly, the Act contains 
a prohibition on eligibility for Sickness Allowance for two years from the time 
when the person ceased to be eligible. Here too there is an exception (also 
added by amendment to the original Bill) for medical conditions that are 
'chronically relapsing.' 

Deferment of Sickness Allowance is provided for in similar circumstances to 
those applicable to Disability Support Pensions. 

Disability Discrimination Act 

In October 1992 legislation was passed by Federal Parliament prohibiting direct 
and indirect discrimination on the ground of disability, including physical, 
sensory, intellectual and psychiatric impairment. Harassment on the ground of 
disability is made unlawful. 

The Disability Discrimination Act complements legislation already existing in 
some States, in that it prohibits discrimination throughout Australia in employ­
ment, provision of goods and services (including transport and education 
services), accommodation, membership of clubs and the administration of 
Commonwealth programs. The legislation includes a requirement to make 
'reasonable accommodation' for an individual with disabilities — balanced by 
the proviso that such accommodation is not required if it would cause 
'unjustifiable hardship.' The recently appointed Disability Discrimination 
Commissioner, operating as a member of the Human Rights and Equal 
Opportunity Commission, administers this legislation. 
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New South Wales 

The NSW Mental Health Act of 1990 is the most recent State legislation in 
Australia and the most comprehensive. It forms a package with the Mental 
Health (Criminal Procedure) Act 1990 and the Guardianship Act 1987. The 
Mental Health Act contains a detailed definition of mental illness, as well as 
definitions of 'mentally ill person' and 'mentally disordered person' (in 
Schedule 1 of the Act), as discussed in Chapter 3 of this report. 

The Act also contains detailed statements of statutory and administrative 
objects, Departmental objectives and statutory functions of the Director General 
of Health. The objects include facilitating the care, treatment and control of 
persons who are mentally ill or mentally disordered through hospitals and 
community care facilities on an informal and voluntary basis where appropriate 
and, in a limited number of situations, on an involuntary basis. The statutory 
objects include the statement that it is intended that every function, discretion 
and jurisdiction conferred or imposed by the Act is, as far as is practicable, to 
be performed or exercised to enable care and treatment of those who are 
mentally ill or disordered to be 'the best possible in the least restrictive 
environment', with 'any restriction on the liberty of patients or other persons 
who are mentally ill or disordered and any interference with their rights, 
dignity and self respect [to be] kept to the minimum necessary in the circum­
stances.' 

Voluntary Admission 

The NSW Mental Health Act provides for a person to be admitted to a hospital 
as an informal (voluntary) patient on an oral or written application to the 
medical superintendent made by the person concerned or, in the case of a 
person under guardianship within the meaning of the Guardianship Act, by the 
person's guardian with approval of the Guardianship Board. The Act allows the 
medical superintendent to refuse to admit a person as an informal patient where 
the superintendent is not satisfied that the person is likely to benefit from care 
or treatment as an informal patient.13 Provisions are also made for the parent 
of a person under 14 to veto their admission as an informal patient and for the 
parent or guardian of a person between 14 and 15 years old to object to that 
person receiving care or treatment at a hospital, in which case the medical 
superintendent must discharge the person unless he or she elects to remain. The 
Act requires the medical superintendent to 'do all such things as are reasonably 
practicable to notify the person's parent or guardian of the person's admission' 
as soon as practicable after admission. 
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Informal patients may discharge themselves at any time and the medical 
superintendent may discharge them if of the opinion that they are not likely to 
benefit from further voluntary treatment. 

An individual who is refused admission as an informal patient or is discharged 
from hospital, having been admitted as a voluntary patient, may apply to the 
medical superintendent for review of the refusal or discharge. This review must 
be conducted as soon as practicable. 

If, having regard to the condition of an informal patient, the medical superin­
tendent considers it appropriate, he or she may take steps to have the patient 
admitted and detained as an involuntary patient. 

Involuntary Admission 

But a mentally ill person taken to a hospital by a relative has to follow stringent admission 
procedures before help is given or treatment proceeds... Quite often, both the sufferer and the 
carer are denied their human right to treatment and turned away until the necessary procedures 
of admission and scheduling have taken place.14 

The NSW Mental Health Act states that a person must not be admitted or 
detained in hospital as an involuntary patient unless the medical superintendent 
is of the opinion that no other care of a less restrictive kind is appropriate and 
reasonably available. The Act provides for detention on the certificate of a 
medical practitioner who has, immediately before completing that certificate, 
personally examined or observed the person and formed the opinion that he or 
she is 'a mentally ill person or mentally disordered person'.15 The doctor must 
also be satisfied that no other appropriate means of dealing with the person are 
reasonably available and that involuntary admission and detention are necessary. 
The Act specifies time limits of five days between certification of a person as 
mentally ill and their admission and one day between certification and 
admission of a person who is mentally disordered. 

Where the certifying doctor considers the condition of the person is such that 
assistance of the police is required to take the person to hospital and that no 
other means is reasonably available, the doctor may endorse a certificate 
accordingly. Police must then 'apprehend and take or assist in taking the person 
to a hospital'. For these purposes the police are authorised, without obtaining 
a warrant, to enter premises (by force if necessary) to apprehend the person to 
be certified. 
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Involuntary detention may also be initiated under the Act by the police, a 
welfare officer, a magistrate or, in special circumstances, on the request of a 
relative or friend. Detention at the request of a relative or friend may occur if 
the medical superintendent is satisfied that the urgency of the circumstances and 
the 'distance required to be travelled in order to have the person examined by 
a medical practitioner' render it 'not reasonably practicable' to follow the 
normal procedure for examination and certification by a doctor. 

An individual may be taken to a hospital by a welfare officer who may make 
a written statement to the medical superintendent expressing the belief that the 
person is a mentally ill or mentally disordered person. The magistrate may 
authorise a doctor and any other person to visit (this can, where necessary, 
involve forcible entry to premises) and personally examine or observe a person 
thought to be mentally ill or mentally disordered, if no other means of 
examination or observation are practicable. The person examined or observed 
in this way may then be detained on the certificate of the doctor. 

In all these cases, and in the case of an order for detention made under the 
Mental Health (Criminal Procedures) Act, the medical superintendent of the 
hospital must refuse to detain a person if he or she is of the opinion that the 
person is not a mentally ill or mentally disordered person. A person taken to 
and detained in a hospital must be examined by the medical superintendent as 
soon as practicable — and not more than four hours after arrival. 

The NSW Mental Health Act further requires that as soon as practicable after 
the medical superintendent has certified a person as mentally ill or disordered, 
the detainee must be examined by another doctor. If the medical superintendent 
is not a psychiatrist then the further examination must be conducted by a 
psychiatrist. If the doctor conducting the further examination is of the opinion 
that the person is not mentally ill or mentally disordered, the Act requires 
examination by another psychiatrist. If that psychiatrist is also of the opinion 
that the person is not mentally ill or mentally disordered, he or she must be 
discharged from the hospital. 

Where the medical superintendent and the doctor who conducts the further 
examination agree that the person is mentally ill or mentally disordered, the 
detainee must be brought before a magistrate as soon as practicable. The 
medical superintendent has the responsibility to inform the person concerned 
and to do all such things as are reasonably practicable to give notice of the 
hearing to the person's nearest relative or a relative nominated by the person; 
to the person's guardian, if any; and to one or two personal friends. While the 
NSW Mental Health Act allows a person who has been involuntarily detained 
to be given 'such treatment (including any medication) as the medical 
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superintendent sees fit', there is an express requirement to have 'due regard for 
the possible effects of the medication' and to 'prescribe the minimum 
medication, consistent with proper care, to ensure that the person is not 
prevented from communicating adequately with any person who may be 
engaged to represent the person at an inquiry' before a magistrate. The Act also 
expressly requires the medical superintendent to ensure, so far as is reasonably 
practicable, that the person is dressed in street clothes when brought before a 
magistrate. 

A person certified as mentally disordered must not be detained in hospital on 
that ground for more than three days. The medical superintendent is required 
to examine that patient at least every 24 hours. If the medical superintendent 
forms the opinion that appropriate care of a less restrictive kind is reasonably 
available, that person must be discharged. A person may not be admitted and 
detained as a mentally disordered person more than three times in any one 
month. 

Review, Discharge, Leave and Transfer 

The fact that they can now go before magistrates fully dressed and not in pyjamas...was a major 
thing which should have been obvious but wasn't.16 

The NSW Mental Health Act contains detailed provisions for the conduct by 
magistrates of inquiries to review involuntary detention.17 Such inquiries must 
be open to the public unless the person detained objects and the magistrate 
upholds that objection. However, there are penalties for publishing the name 
of the detained person or any report of the inquiry which would lead to their 
identification. 

The medical superintendent is responsible for making all necessary arrange­
ments for medical witnesses and medical evidence to be placed before the 
magistrate. The Act provides that a person brought before a magistrate who is 
'unable to communicate adequately in English but who is able to communicate 
adequately in another language' be entitled to a competent interpreter. The 
person detained (and, with the leave of the magistrate, any other person 
appearing at the hearing) may be legally represented. The Act gives the person 
whose detention is at issue a right, unless the magistrate otherwise determines, 
to inspect any relevant medical records. The magistrate can also require the 
production of evidence or the attendance of a witness at the inquiry. 

If the magistrate is satisfied, on the balance of probabilities, that a person is 
mentally ill, he or she may order that person discharged to the care of a 
relative or friend or order another course of appropriate action, including 
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making a community treatment order or community counselling order. If the 
magistrate considers that no other care of a less restrictive kind is appropriate 
and reasonably available, the magistrate must direct that the person be detained 
for further observation or treatment or as a temporary patient for a period not 
exceeding three months. If the magistrate is not satisfied on the balance of 
probabilities that the individual is mentally ill, he or she must order the person 
to be discharged. Where the magistrate considers it is in the person's interest, 
he or she may defer the operation of an order for discharge for a period not 
exceeding 14 days. 

If an order is made by a magistrate for detention of a person as a temporary 
patient, the medical superintendent must, as soon as practicable, ensure that the 
patient is given a statement of his or her rights of appeal. There is, however, 
no right of appeal conferred by the Act against a magistrate's finding that an 
individual is mentally ill, or against a community treatment order, a community 
counselling order or a detention order. 

Where the medical superintendent considers that a temporary patient should be 
detained beyond the period ordered by the magistrate, the superintendent is 
required to arrange for that patient to be reviewed by the Mental Health Review 
Tribunal. The Tribunal, which is required to take account of the effect of any 
medication on the patient's ability to communicate, must determine whether the 
patient is mentally ill and whether appropriate care of a less restrictive kind is 
reasonably available. The Tribunal may then determine that the patient be 
detained for a further period of observation or treatment as a temporary patient; 
or whether the person should be classified as a continued treatment patient. The 
Tribunal must review the detention of temporary patients at intervals of not 
more than three months. Continued treatment patients must be reviewed by the 
Tribunal every six months. 

The Act also requires the Mental Health Review Tribunal to review, at least 
every 12 months, the case of each informal patient who has received care or 
treatment in hospital for a continuous period of 12 months or more. The 
Tribunal is empowered to order the discharge of such a patient and also to 
defer such discharge for a period not exceeding 14 days. 

The Act specifies the circumstances in which a medical superintendent must 
discharge involuntary patients, and their rights to apply for discharge. It also 
sets out the rights of informal patients to discharge. Relatives or friends of 
involuntary patients may apply for the discharge. There is a right of appeal to 
the Tribunal where a medical superintendent refuses an application for 
discharge or fails to determine such an application within three working days. 
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Provision is made in the Act for the medical superintendent to grant an 
involuntary patient leave of absence from hospital, for such periods and subject 
to such conditions as the superintendent thinks fit. The superintendent is also 
empowered to transfer an involuntary patient from one hospital to another. In 
such cases, the Act requires notification of the transfer to the patient's nearest 
relative, a relative nominated by the patient or, where there is no such relative, 
a personal friend of the patient. 

Treatment 

The medical superintendent of a hospital is authorised to give such treatment, 
including any medication, as he or she thinks fit where a person is detained 
involuntarily. 

The superintendent, and others administering or authorising the administration 
of medication, must have due regard to the possible effects of the medication 
and must specifically strike a balance between the level of medication 
'consistent with proper care' and that which would prevent individuals from 
communicating with their representative for the purposes of a magisterial 
inquiry. The superintendent is required to establish and maintain an internal 
review system to monitor and review the prescription and use of medication in 
terms of frequency of administration, dosage, intended and unintended effects 
and appropriateness of use. 

The NSW Mental Health Act contains a general prohibition on administration 
to a person who is or is suspected to be suffering any mental illness or any 
mental condition, of 'a dosage (or dosages) of a drug or drugs, which having 
regard to proper professional standards, is excessive or inappropriate.' There 
is also a prohibition on the administration or performance of deep sleep 
therapy, insulin coma therapy, or any operation or treatment proscribed by 
regulation made under the Act. 

The Act requires that consent be obtained for surgical operations on temporary 
patients, continued treatment patients, forensic patients suffering from mental 
illness or any other person detained under the Act. The absence of correspond­
ing requirements for the administration of psychiatric treatment, together with 
the provision allowing the medical superintendent to authorise treatment for 
those detained under the Act, indicates that informed consent to general 
psychiatric treatment appears not to be required for involuntary patients. The 
position in relation to voluntary patients is unclear. 
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The Act also contains elaborate provisions concerning electro convulsive 
therapy (ECT). The Act limits the use of ECT to gazetted psychiatric hospitals, 
authorised private hospitals or other places authorised by the Director General 
of Health. It may only be administered in the presence of two doctors and also 
requires administration of anaesthesia by a doctor. For persons other than 
involuntary patients, ECT may only be administered if the person is capable of 
giving informed consent to the treatment and has done so in writing. Two 
doctors, including at least one psychiatrist, must also certify in writing that they 
consider the treatment reasonable, proper and necessary or desirable for the 
safety or welfare of the person, considering that person's clinical condition, 
history of treatment and any appropriate alternative treatment. The Act sets out 
at length procedures to be followed for obtaining consent, including a fair 
explanation of the techniques or procedures; full description of attendant 
discomfort and risks; full disclosure of alternative treatments, if any; and notice 
of the right to obtain legal and medical advice before giving consent. Provision 
is made for ECT to be administered without consent to involuntary patients in 
emergencies, subject to certain conditions, and after an inquiry and determina­
tion by the Mental Health Review Tribunal. 

Psychosurgery under the NSW Mental Health Act is subject to even more 
stringent controls. It requires not only consent by the person but also consent 
by the Psychosurgery Review Board, a body consisting of seven part-time 
members including a legally qualified President, a neurosurgeon, neurologist 
or neuroscientist, a clinical psychologist, a person nominated by the Council for 
Civil Liberties and two psychiatrists. Before giving consent to psychosurgery, 
the Board must conduct a public hearing at which the patient may be legally 
represented. The Board may only consent if satisfied the patient is capable of 
giving informed consent; that the psychosurgery proposed has clinical merit; 
that the doctors are properly qualified and the hospital is a proper place to 
perform psychosurgery. If the Board is not satisfied that a patient is capable of 
giving consent but is satisfied as to the other matters, the Board must state a 
case for the Supreme Court to determine whether the patient is capable of 
giving informed consent and, if not, whether consent should be given on the 
person's behalf. 

Treatment for mental illness outside hospitals is encouraged by the Act's 
provisions for community treatment orders and community counselling orders. 
These allow for treatment and care to be given entirely on an outpatient basis 
or following hospital treatment. The Act also provides for non-compliance with 
community counselling or treatment orders, authorising the police to enter 
premises and use reasonable force to apprehend the person subject to the order 
without a warrant. The person may then be taken to the appropriate health care 
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agency. If treatment is refused at a community health service, a person subject 
to a community treatment order may be taken to a hospital. 

Forensic Patients 

I think that at the moment one of the worst things that could happen to anybody in this State is 
to be found not guilty of an offence on the grounds of mental illness because they then become 
forensic patients and they frequently serve longer in prison than they would have done had they 
been found guilty in the ordinary way.18 

The Mental Health (Criminal Procedures) Act 1990 contains provisions by 
which persons involved in criminal proceedings may be found unfit for trial and 
ordered to be detained in a hospital or other place. It also contains provisions 
for those found not guilty of an offence by reason of mental illness to be 
ordered to be detained in strict custody in a hospital or other place. The Mental 
Health Act contains detailed provisions for reviewing the cases of persons found 
unfit for trial and those found not guilty by reason of mental illness. It also 
provides for transfer to a psychiatric hospital of persons serving sentences of 
imprisonment who appear to the Chief Health Officer to be mentally ill. The 
Chief Health Officer must make this determination on the basis of a certificate 
signed by two doctors including a psychiatrist who has examined the prisoner, 
but is not limited by the definition of mental illness contained in the Mental 
Health Act. 

The Mental Health Review Tribunal is required, at intervals of not more than 
six months, to review the case of each forensic patient and make recommenda­
tions to the Minister for Health concerning the patient's continued detention, 
care or treatment; the patient's release, either conditionally or unconditionally; 
and, in the case of a patient found unfit for trial, the fitness of that patient to 
be tried. In contrast to the Tribunal's powers in relation to other patients, the 
Tribunal has no power to make final determinations in relation to forensic 
patients. 

Apart from the limitations on the powers of the Tribunal in relation to forensic 
patients, the general rights conferred on mentally ill persons under the Mental 
Health Act also apply to forensic patients. These include the following: 

• the right to be informed of legal rights and other entitlements under the Act; 
• the right to legal representation and an interpreter in review hearings; 
• other procedural rights in relation to review hearings including confiden­

tiality ; 
• the right to information as to medication; 
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• the right to freedom from wilful assault, ill treatment or neglect by hospital 
staff; 

• rights in relation to psychosurgery, ECT, and proscribed treatments. 

Like other involuntary patients, forensic patients have statutory rights to 
informed consent in relation to ECT, psychosurgery or surgical operations for 
physical conditions. Otherwise, forensic patients (like other involuntary patients 
under the Mental Health Act) may be given such treatment, subject to the Act, 
as the medical superintendent thinks fit. 

Administration, Monitoring and Complaint Handling 

A young man...was attacking other patients and, as an official visitor, I and the other official 
visitors raised this matter with the staff a number of times and no action was taken until this 
young man started attacking staff.19 

The NSW Mental Health Act provides for public hospitals or other premises to 
be gazetted as psychiatric hospitals for the purposes of the Act.20 Provision is 
also made for the Director General of Health to grant licences for privately 
owned premises to be 'authorised hospitals' for the purposes of the Act. 
Patients may only be admitted under the Act to a gazetted or authorised 
hospital. Unlike gazetted hospitals, authorised hospitals require an annual 
statement relating to the conduct of the hospital, the admission of patients and 
the care and treatment provided on the premises.21 The Director General may 
cancel a licence or vary the terms and conditions to which it is subject. There 
are also statutory requirements regarding the ratio of patients to services 
provided by qualified doctors at authorised hospitals. 

The Act continues the use of official visitors to inspect hospitals and other 
health care agencies as a means of monitoring standards of service delivery. 
Two or more official visitors,including a medical practitioner and one a suitably 
qualified or interested person, are appointed by the Minister for each hospital 
or health care agency and must visit the facility at least once a month. They are 
required, as far as practicable, to inspect every part of the hospital or health 
care agency and make such inquiries as they think necessary concerning the 
care, treatment and control of informal patients and those detained in the 
hospital who are subject to community counselling or community treatment 
orders. Official visitors must be permitted to see and interview patients and to 
examine all relevant records and documents.22 They may report to the 
Minister. 
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The Act also provides for the appointment by the Director General of 
authorised officers who are required to inspect hospitals and make such 
investigations and inquiries as they consider necessary and as the Director 
General may direct. Authorised officers have powers to gain access to medical 
records, other documents and information. 

The Health Department has a Complaints Unit which is active in investigating 
and referring for determination complaints against doctors and others employed 
by health care agencies. Legislation is due to be introduced to provide a 
statutory basis for the handling of such complaints. 

Mental Health Review Tribunal 

The NSW Mental Health Review Tribunal, established under the Mental Health 
Act, consists of a President, Deputy President and other members (both full-
time and part-time). They are appointed by the Governor and able to be 
removed by the Minister at any time. The Tribunal's functions are to review 
the detention of temporary patients, continued treatment patients, informal 
patients and forensic patients at regular intervals; and to hear and determine 
appeals from temporary or continued patients whose applications for discharge 
have been refused or not dealt with by the medical superintendent. It also 
determines whether consent should be given to administration of ECT to an 
involuntary patient who has refused or not consented to the therapy, and it may 
determine the validity of a patient's consent to such treatment where the 
medical superintendent makes application for this. If ECT is administered 
without consent in an emergency, the Tribunal must receive a written report of 
the treatment including copies of relevant medical records. 

The Tribunal members are to include barristers and solicitors, psychiatrists and 
people with other suitable qualifications or experience. In cases relating to 
forensic patients, the President or Deputy President must chair the proceedings. 
The Tribunal is not bound by the rules of evidence and may inform itself of any 
matter it thinks appropriate. The Act specifically states that in determining 
whether a person is a mentally ill person the Tribunal is to have due regard to 
any cultural factors which may be relevant and to any evidence by an expert 
witness concerning the person's cultural background. 

The Tribunal's proceedings are open to the public unless a party to the 
proceedings objects and the Tribunal upholds the objection. Names and other 
material which may identify an individual are not to be published. There are 
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statutory rights to appearance before the Tribunal, to representation and to 
assistance by a competent interpreter. A patient or another applicant is entitled 
to inspect any medical records unless the Tribunal otherwise determines. 
Representatives also have rights of access to medical records. The Tribunal 
may, of its own motion or on the application of any person before it, issue a 
summons for a witness to attend or for the production of documents. All 
determinations or recommendations of the Tribunal must be recorded in writing 
and, if requested by any party to proceedings, must include reasons for the 
determination or recommendation. 

Guardianship 

The Guardianship Act 1987 covers those who are 'intellectually, physically, 
psychologically or sensorily disabled' and specifically extends to a person 'who 
is a mentally ill person within the meaning of the Mental Health Act'. 
Application may be made to the Guardianship Board for a guardianship order. 
If the Board is satisfied that the person has a disability, is 'restricted in one or 
more major life activities to such an extent that he or she requires supervision 
or social habilitation', and is 'in need of a guardian' it may make a limited or, 
if necessary, a plenary order on a temporary or continuing basis, subject to 
such conditions as it considers appropriate. The guardian may be an individual 
or the Public Guardian. 

Where the Board makes a continuing guardianship order appointing a person 
other than the Public Guardian, it is required to refer a copy of the order to the 
Public Guardian. The Board may review any guardianship order of its own 
motion or at the request of any person entitled to do so under the Act; and at 
the expiration of any period for which the order had effect. A review may be 
requested by the guardian, the person under guardianship, the Public Guardian 
or any other person who, in the Board's opinion, has a genuine concern for the 
welfare for the person under guardianship. 

The Guardianship Board also has power, under the Protected Estates Act 1983, 
to make orders appointing financial managers for those incapable of administer­
ing their own property. 

For the purpose of exercising its functions, the Board is constituted by three to 
five members. These must include one person who is legally qualified (who 
presides in a hearing); a person such as a medical practitioner, psychologist or 
social worker, who in the Minister's opinion, has experience in assessing or 
treating people with disabilities; and a person who, in the Minister's opinion, 
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has experience with people with disabilities. The Board is not bound by the 
rules of evidence and may inform itself of any matter in such a manner as it 
thinks fit. Proceedings are to be open to the public unless the Board determines 
otherwise. The Act prohibits the publication of the names of those subject to 
proceedings before the Board, witnesses or those mentioned in evidence. Parties 
to proceedings have a statutory right to appear in person and may, by leave of 
the Board, be represented by a lawyer or agent. The Board may compel the 
attendance of witnesses or the production of any relevant document. The Board 
is also required to attempt to achieve a conciliated settlement in any case before 
determining an application. Determinations are required to be in writing and to 
include the reasons for decision. 

The guardianship legislation complements the Mental Health Act in several 
respects. It allows a person with a disability that is not a mental illness within 
the meaning of the Mental Health Act to be admitted to a psychiatric hospital 
as an informal patient where such care and/or treatment is in that person's 
interest. It also allows a person who is not mentally ill within the meaning of 
that Act, but who nevertheless has some form of mental illness, to be given 
care or treatment in that person's interest either as an informal patient in a 
psychiatric hospital or elsewhere. The Guardianship Act provides that in the 
event of an inconsistency between the provisions of that Act concerning medical 
consent and the provisions of the Mental Health Act, the latter shall prevail. 
There is also provision in the Guardianship Act for a guardianship order to be 
suspended while a person is involuntarily detained under the Mental Health Act. 

Anti-Discrimination Legislation 

Under the NSW Anti-Discrimination Act 1977, discrimination is prohibited on 
the grounds of physical or intellectual disability. The statutory definitions of 
these do not specifically include or exclude mental illness. It may be argued 
that conditions that have a physiological aetiology (as schizophrenia and manic-
depression are now thought to) come within those definitions of intellectual or 
physical disability under the Act which refer to 'defect or disturbance of the 
structure and functioning' of the brain or body respectively. 
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Victoria 
I think there's always going to be confusion between where one draws the line between the 
responsibility to intervene and give someone help and the responsibility to let that person declare 
that they do not want to be treated.23 

The Victorian Mental Health Act 1986 and related legislation includes some of 
the best provisions in Australia relating to the treatment of mental illness. The 
Victorian Public Advocate and Health Services Commissioner have been used 
for models for recent reforms in the ACT and Queensland. The Mental Health 
Act contains detailed statements of statutory objects and departmental objects. 
However, there are also deficiencies in the Victorian legislation — such as the 
absence of a statutory definition of mental illness. 

Voluntary Admission 

Every day of the week in this State people remain in private psychiatric hospitals as de facto 
involuntary patients in that they are told, 'If you are not prepared to stay here you will be 
certified' ,24 

The Victorian Act provides for voluntary admission as a psychiatric patient, 
subject to the discretion of the psychiatrist authorised as the senior officer of 
the hospital or facility. Admission may be refused if the authorised psychiatrist 
is not satisfied that the person is likely to benefit from care and treatment as a 
voluntary patient. There is a right of appeal against refusal to the chief 
psychiatrist. 

A voluntary patient may leave the inpatient facility at any time or may be 
discharged by the authorised psychiatrist. There is provision under the Act for 
the senior psychiatric nurse on duty to 'reasonably restrain the voluntary patient 
and prevent the voluntary patient from discharging himself or herself for a 
period not exceeding six hours so that the voluntary patient can be examined 
by a medical practitioner', where the nurse considers that the patient meets the 
criteria for involuntary admission under the Act.25 

Involuntary Admission 

The criteria for admission and detention as an involuntary patient under the 
Victorian Act are as follows: 

(a) that the person appears to be mentally ill; and 
(b) that the person's mental illness requires immediate treatment or care and treatment or care 

can be obtained by admission to and detention in a psychiatric inpatient service; and 
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(c) that the person should be admitted and detained as an involuntary patient for that person's 
health and safety or for the protection of members of the public; and 

(d) that the person has refused or is unable to consent to the necessary treatment or care for the 
mental illness; and 

(e) that the person cannot receive adequate treatment or care for the mental illness in a manner 
less restrictive of that person's freedom of decision and action.26 

The procedure for involuntary admission under the Victorian Act requires the 
production of a request for detention, together with a recommendation for 
admission by a medical practitioner who considers that the relevant criteria for 
admission and detention are met. This recommendation need not be based on 
personal examination by the doctor who signs the recommendation provided 
that doctor relies upon a medical examination made within the previous 28 
days. The person must be admitted to a psychiatric inpatient service by a doctor 
employed in or by that service and must be examined within 24 hours of 
admission by the authorised psychiatrist for that service. The authorised 
psychiatrist must, upon examination, confirm the admission if satisfied that 
continued detention is warranted; or if not so satisfied must discharge the 
person. 

Discharge, Leave, Transfer and Review 

An involuntary patient may be discharged at any time by the authorised 
psychiatrist if he or she is satisfied that continued detention is not necessary in 
terms of the criteria for involuntary detention under the Act. An order for 
discharge of an involuntary patient may also be made by the Mental Health 
Review Board where the Board is not satisfied that continued detention is 
necessary, having regard to the statutory criteria. 

Provision is made under the Victorian Act for involuntary patients to be granted 
leave of absence for such periods and subject to such conditions as the 
authorised psychiatrist considers appropriate. 

The authorised psychiatrist also has power under the Act to order the transfer 
of an involuntary patient to another psychiatric inpatient service if the 
authorised psychiatrist is satisfied that the transfer would be of benefit to the 
patient or that it is necessary for the patient's care and treatment. The 
authorised psychiatrist of the service to which it is proposed to transfer the 
patient must approve the transfer and the chief psychiatrist must be notified. 
Provision is made for a patient to appeal to the Mental Health Review Board 
against a transfer. The Board must consider whether the transfer will be of 
benefit to the patient and whether it is necessary for the patient's care and 
treatment. The Board may either confirm the transfer or direct that the patient 
continue to be detained at, or be returned to, the original facility. 
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The Mental Health Review Board established by the Victorian Act consists of 
a President and other members appointed by the Governor.27 The Board sits 
in divisions consisting of three members, one of whom must be a senior 
barrister and solicitor; one a psychiatrist other than the authorised psychiatrist 
of the facility at which the division is to sit; and one a person appointed to 
represent the views and opinions of members of the community. 

The Mental Health Review Board must hear appeals against involuntary deten­
tion four to six weeks after detention and review continued detention thereafter 
at intervals of not more than 12 months.28 The Board also has the power to: 

• appeal against transfers; 
• receive reports on the use of restraint, seclusion or electro convulsive 

therapy given without consent; 
• receive reports on consent by guardians or authorised psychiatrists to non 

psychiatric treatment to patients deemed incapable of giving informed 
consent themselves; and 

• hear appeals from security patients against involuntary detention or refusal 
of leave. 

The Board is empowered to discharge involuntary patients unless satisfied, in 
terms of the statutory criteria, that continued detention is necessary. The Board 
also receives reports on specified matters such as administration of ECT 
without the patient's consent and the use of seclusion and restraint. 

Proceedings of the Mental Health Review Board must be conducted according 
to equity and good conscience without regard to technicalities or legal forms. 
The Board is not bound by the rules of evidence and may inform itself in such 
manner as it sees fit although the Act expressly requires that the rules of natural 
justice be observed.29 Hearings of the Board are to be closed to the public 
unless it is satisfied that it would be in the interest of the patient or in the 
public interest to open any particular proceedings or any parts of proceedings. 
The Board is required to provide written statements of its decisions and, where 
requested by a party to the proceedings to do so, to provide written reasons for 
decisions. These are only to be published if the Board determines this to be 
appropriate in a particular case in the public interest. Where a report is made 
public the Board must ensure that it does not contain any particulars that could 
lead to the identification of any person involved in the proceedings. 

A person aggrieved by a determination of the Mental Health Review Board may 
apply to the Victorian Administrative Appeals Tribunal for review. The 
Victorian Mental Health Act also provides for the Board, of its own motion or 
on the application of any person who is a party to proceedings, to reserve a 
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question of law arising in proceedings before the Board, and to state a case for 
the opinion of the Supreme Court. The Court's opinion must be obtained and 
applied by the Board in determining the matter before it. 

Treatment 

One of the conundrums that arises in the care of people with psychiatric illness is the feeling 
that consent, as is enshrined in the law, is perhaps out of place in dealing with mental 
illness.30 

In accordance with the principle of treatment in the least restrictive environ­
ment, the Victorian Mental Health Act provides for the making of community 
treatment orders as an alternative to inpatient treatment for a person who meets 
the criteria for involuntary detention.31 Such community treatment orders must 
specify the doctor to supervise the treatment and care of the patient; the place 
at which the patient is to receive the treatment; and the manner in which the 
doctor is to report on the patient's progress. The duration of the order must not 
exceed 12 months. During this time the person subject to the order is deemed 
to be an involuntary patient. The order may be revoked or varied by the Mental 
Health Review Board or by an authorised psychiatrist. 

The need for immediate treatment for mental illness and refusal and inability 
to consent to necessary treatment or care are among the criteria for involuntary 
detention under the Act. The provisions for admission and detention of 
involuntary patients include a provision for the authorised psychiatrist or 
guardian to consent to treatment for a patient's mental illness where such 
patient has refused to consent to the necessary treatment or is not capable of 
giving written consent for treatment of his or her mental illness.32 This is a 
relatively clear abrogation of common law rights in relation to informed consent 
and refusal of treatment. The only remaining scope for these common law 
rights is in relation to voluntary patients and to involuntary patients who are 
capable of giving written consent or who are being offered treatment other than 
necessary treatment. 

Non-psychiatric treatment is defined as: 

• any surgical operation or procedure or series of related surgical operations 
and procedures; or 

• administration of an anaesthetic for the purpose of medical investigation; or 
• administration of any course of treatment or medication requiring a 

prescription or medical supervision, the primary purpose of which is not the 
treatment of any mental illness or the effects of mental illness. 

Page 76 Mental Illness Inquiry 



The Act also contains detailed provision for consent in relation to psychosur­
gery and electro convulsive therapy. Administration of psychosurgery requires 
written consent from the person on whom it is to be performed after a clear 
explanation of the benefits, discomforts, risks, any beneficial alternative 
treatment and any other information concerning the techniques or procedures 
to be used about which the patient may ask. 

A doctor who is to perform psychosurgery must also apply to the Psychosur­
gery Review Board. There is provision for the person on whom the surgery is 
to be performed to be legally represented at this hearing. The Psychosurgery 
Review Board must consider whether the person on whom the surgery is to be 
performed has the capacity to give informed consent; whether he or she has 
given informed consent; whether the proposed psychosurgery has clinical merit 
and is appropriate; whether the person proposing to perform the psychosurgery 
is properly qualified; whether the place in which it is to be performed is 
appropriate and whether all other reasonable treatments have already been 
adequately and skilfully administered without sufficient and lasting benefit. Any 
approval by the Board must specify the name of the doctor to perform the 
psychosurgery; the nature of the psychosurgery to be performed; the place in 
which it is to be performed and the period within which it is to take place. 
Reports of all psychosurgery performed must be submitted to the Psychosurgery 
Review Board and the Board must review at regular intervals the case of any 
person on whom psychosurgery has been performed. 

In relation to electro convulsive therapy (ECT), the Victorian Act also requires 
informed consent except in the case of an involuntary or security patient who 
is incapable of giving informed consent. In these cases, it is necessary for a 
psychiatrist to authorise ECT and, wherever possible, for the consent of the 
primary caregiver or guardian to be obtained. The Act also provides an 
exception to the general requirement for informed consent in relation to electro 
convulsive therapy for cases where 'the nature of the mental illness from which 
the patient is suffering is such that the performance of ECT is urgently needed'. 
The administration of ECT is permitted under the Act only in premises licensed 
for the purpose. There are detailed provisions for such licensing. 

The use of mechanical means of bodily restraint is limited under the Victorian 
Act to cases where it is necessary for the purposes of medical treatment of the 
patient; to prevent the patient from causing injury to himself or herself or any 
other person; or to prevent the patient from persistently destroying property. 

The use of mechanical restraint must be approved by the authorised psychiatrist 
or, in an emergency, by the senior psychiatric nurse on duty. In the latter case 
the authorised psychiatrist must be notified without delay. A report on the use 
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of mechanical restraint must be sent to the Mental Health Review Board on a 
monthly basis. 

The use of seclusion is limited under the Act to situations where it is necessary 
'for the protection, safety or well being of the patient or other persons with 
whom he or she would be in contact.' Its use must be approved in the same 
way as mechanical restraint and a report must be made to the Mental Health 
Review Board each month. The Act specifies that supervision must be given to 
a patient in seclusion and lists other conditions such as supply of appropriate 
bedding, clothing, food and drinks. 

Forensic Patients 

We still have in this State the iniquitous system of people who are found not guilty on the 
grounds of insanity or unfit to plead detained in custody, sometimes in prison, sometimes in 
psychiatric hospitals, for an indefinite period. Release decisions are made by State Cabinet, and 
inevitably it appears political considerations are taken into account...33 

The Victorian Mental Health Act contains provision for hospital orders and 
restricted community treatment orders to be made for persons charged with or 
convicted of criminal offences. The hospital order may be made for admission 
and detention of a person in a psychiatric inpatient service subject to the normal 
provisions applicable to involuntary patients under the Act, with the exception 
that if the patient is discharged by the Mental Health Review Board or by an 
authorised psychiatrist before the expiration of the hospital order, application 
must be made to the court for sentence to be passed. In doing this, the court 
may take into account the period spent in detention under the hospital order. 

A hospital order may also be made for admission or detention of a person as 
an involuntary patient for a specified period not exceeding three months for the 
purpose of diagnosis, assessment and treatment. Hospital orders may be made 
as an alternative to sentencing after a person is found guilty of a criminal 
offence if a court is satisfied on the production of a psychiatric certificate and 
such other evidence as it may require, that the person appears to be suffering 
from a mental illness that requires treatment; that the treatment can be obtained 
by admission to and in a service; and that the person should be admitted as an 
involuntary patient for their own health and safety or for the protection of 
members of the public. 

The Victorian Act also empowers the Director General of Corrections to make 
a hospital order to transfer a person already imprisoned or legally detained who 
appears to be mentally ill. The criteria for the exercise of this discretion are 
identical to those applicable to the making of a hospital order by the court. The 
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Director General must be satisfied as to these criteria after receiving a 
certificate from a psychiatrist. The Director General must also receive a report 
from the authorised psychiatrist at the facility to which it is proposed to admit 
the person with a recommendation that the transfer be made. 

Hospital orders made by the Director General of Corrections may either be for 
admission in the normal course as an involuntary patient or may be in the form 
of a 'restricted hospital order' under which a person is admitted and detained 
in a psychiatric inpatient service as a security patient. In deciding whether to 
make a restricted hospital order, the Director General of Corrections must 
consider the public interest in all the circumstances of the case including the 
person's criminal record and psychiatric history. As with involuntary patients, 
the Act provides that security patients are to be detained and treated for mental 
illness and if incapable of consenting to treatment or refusing to consent to 
necessary treatment, consent to psychiatric treatment may be given by an 
authorised psychiatrist or a guardian. 

The Mental Health Act provides that security patients are in the custody of the 
authorised psychiatrist of the inpatient service to which they are admitted and 
subject to such security conditions as the authorised psychiatrist considers 
necessary. Security patients may be transferred to another psychiatric inpatient 
service and may be given leave of absence by the chief psychiatrist or by the 
Mental Health Review Board, provided that the safety of members of the public 
will not be seriously endangered. The Act provides for discharge of security 
patients by the Mental Health Review Board or by the chief psychiatrist where 
their continued detention is not necessary in terms of the statutory criteria for 
detention of security patients. The Director General of Corrections must be 
notified by the Mental Health Review Board or the chief psychiatrist of the 
discharge of a security patient and the person must be returned to prison 
custody. The Mental Health Act provides that where a security patient is 
granted bail, released from custody by a court or completes his or her sentence 
of imprisonment, the detention as a security patient ceases. The Director 
General of Corrections is required to notify the chief psychiatrist when a 
patient's sentence of imprisonment is to expire. 

Restricted community treatment orders may be made under the Mental Health 
Act in respect of persons detained as involuntary patients under hospital orders 
made by a court. The authorised psychiatrist at the hospital at which the person 
is detained may apply to the chief psychiatrist for a restricted community 
treatment order to be made where the patient who appears to be suffering from 
a mental illness requires treatment and where either the person's own health or 
the safety or protection of members of the public requires such an order. 
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The restricted community treatment order must specify not only the psychiatrist 
to supervise the treatment and the place where the treatment is to be received, 
but also the intervals at which the patient must attend for treatment and the 
intervals at which they must attend the psychiatric inpatient service for 
monitoring. The Act requires that, having made a restricted community 
treatment order, the chief psychiatrist must send a copy to the Mental Health 
Review Board for review as soon as practicable. Only when the Mental Health 
Review Board has conducted this review does the restricted order take effect. 
The chief psychiatrist or the Mental Health Review Board may vary or revoke 
restricted community treatment orders. The Act provides for restricted 
community treatment service orders to be extended for up to 12 months at a 
time. 

Under the Victorian Sentencing Act of 1991, the courts have available a further 
option of a 'hospital security order' which allows a person found guilty of a 
criminal offence to be admitted to a psychiatric hospital for a specified period 
as a security patient. The authorised psychiatrist of the hospital concerned must 
recommend to the court an admission as a security patient. The person subject 
to a hospital security order has a right of appeal to the Mental Health Review 
Board and must be reviewed at regular intervals by the Board. If the Board 
determines that a person no longer satisfies the criteria for detention as a 
security patient, they must be discharged from the hospital and detained in 
prison for the remainder of the specified term. 

Victoria also has a law which was designed to enable one individual (the late 
Mr Garry David) to be detained on the basis of a finding by the Supreme Court 
that he was a serious risk to the safety of any member of the public and likely 
to commit an act of personal violence to another person: the Community 
Protection Act 1990. This legislation followed the finding by the relevant 
authorities that Garry David had a personality disorder rather than a mental 
illness and therefore could not be detained under the Mental Health Act at the 
expiration of his prison sentence. 

Monitoring and Complaint Handling Mechanisms 

Alone amongst public hospitals in Victoria our psychiatric hospitals do not have anyone who 
is designated as a complaints liaison officer.34 

The Victorian Mental Health Act gives the Governor the power to proclaim any 
premises provided by the State for the care and treatment of persons who are 
mentally ill as an approved psychiatric hospital. The Governor may also 
proclaim the psychiatric unit of a general hospital to be an approved psychiatric 
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unit if that unit satisfies 'an appropriate standard as determined by the 
department'. 

Other than the statements of statutory objects and departmental objectives there 
are no standards specified in the Act. Provision is made in the Act for 
community support services, including crisis services, residential services, 
community assistance or rehabilitation services, family support services, 
advocacy services and any other training, education, recreation or therapeutic 
services to be funded by the Department subject to any conditions considered 
appropriate by the Chief General Manager. Registration of these community 
support services depends upon the Chief General Manager being satisfied that 
the service operates in accordance with the principles specified in the Act. 

The Chief General Manager enters into funding and service agreements with 
registered community services on the understanding that services use their 
funding for specified purposes and keep appropriate records in relation to 
financial matters and the kinds of services provided. An administrator may be 
appointed where the Minister forms the opinion that a community support 
service is inefficiently or incompetently managed; has failed to provide an 
effective service in accordance with the statutory principles; or has breached 
any of the provisions of the funding and services agreement. 

The Act also provides for the appointment by the Chief General Manager of a 
Chief Psychiatrist who is to be responsible for the medical care and welfare of 
persons receiving treatment for mental illness. The Chief Psychiatrist has the 
power to visit any psychiatric service, including community health centres, 
psychiatric outpatients' clinics, community support services and general or 
private hospitals which care for persons who are mentally ill. The Chief 
Psychiatrist may inspect the premises or any part of the premises; may see any 
person who is receiving treatment for mental illness; make inquiries relating to 
admission, detention, care, treatment and control of patients; and inspect any 
documents relating to any patient. 

The Guardianship and Administration Board Act 1986 established an Office of 
the Public Advocate with functions encompassing all persons with disability. 
These functions include promoting the provision, development and coordination 
of facilities provided by Government, community and voluntary organisations 
for persons with disability. The objective is to enable people with disabilities 
to act independently, to minimise restrictions on their rights and to maximise 
utilisation of services and facilities, encouraging the involvement of voluntary 
organisations, relatives, guardians and friends in the management and provision 
of such services and facilities. 
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The Public Advocate is appointed by the Governor for a period of seven years 
and can only be removed from office on a motion by both houses of 
Parliament. The powers conferred on the Public Advocate are relatively broad 
and include intervention in any proceedings before the Guardianship and 
Administration Board; representation or advocacy on the part of any person 
with disability; provision of advice concerning the provisions of the Guardian­
ship and Administration Act; investigation of any complaint or allegation that 
a person is under inappropriate guardianship or is being exploited or refused or 
in need of guardianship; and reporting or making recommendations to the Equal 
Opportunity Board on behalf of people with disabilities. 

The Victorian Mental Health Act provides for the appointment by the Governor 
of community visitors with the power to inspect premises or documents and to 
make inquiries into the admission, detention, care, treatment and control of 
patients. The community visitors are required to report to the Public Advocate 
and to the Minister. Their functions include: 

(a) inquiry into the adequacy of services for the assessment and 
treatment of inpatients, outpatients and other persons referred for 
assessment and treatment under the Mental Health Act; 

(b) inquiry into the appropriateness and standard of facilities for the 
accommodation, physical well being and welfare of persons 
receiving treatment and care for mental illness; 

(c) inquiry into the adequacy of opportunities and facilities for recrea­
tion, occupation, education, training and rehabilitation; and 

(d) inquiry into the extent to which treatment or care is provided in the 
least restrictive environment. 

The Health Services (Conciliation and Review) Act 1987 establishes the position 
of Health Services Commissioner with powers to investigate and conciliate 
complaints in relation to health services; to identify and review the causes of 
such complaints; and to propose ways of improving those situations. The 
Commissioner is appointed by the Governor and can only be removed on a 
motion by both Houses of Parliament. The legislation gives the Commissioner 
significant powers to obtain information including compulsory powers to 
require attendance at inquiries and to call for documents or other evidence. The 
Commissioner provides the Minister with an annual report on his or her 
activities. 

The Victorian Health Services Act 1988 empowers the Minister to declare a 
specified committee, council or other body established by one or more health 
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service agencies to be an approved quality assurance body. The functions of 
such a body include the assessment and evaluation of the quality of health 
services provided by the agency or establishment, including the review of the 
clinical practices and clinical competence of a person providing those services. 

Guardianship and Administration 

The Guardianship and Administration Board Act of 1986 establishes the 
Guardianship Board as an independent body constituted by a legally qualified 
member and such other members as are necessary from time to time. The 
Board may make a guardianship order if satisfied that a person has a disability, 
is by reason of that disability unable to make reasonable judgements in respect 
of all or any of the matters relating to his or her person or circumstances, and 
that the person is in need of a guardian. A guardian may be appointed on either 
a plenary or limited basis. 

The Board's proceedings are public unless the Board decides otherwise. 
However, the Board's determinations are not to be published unless the Board 
considers that it would be in the public interest to do so, in which case the 
identifying particulars of the case are to be deleted. The Board's proceedings 
are to be conducted informally in accordance with equity and good conscience 
but without regard to technicalities or legal forms. The Board is bound by the 
rules of natural justice. The representation of the applicant and of the person 
in respect of whom the application is made is permitted but not required. The 
Board may appoint either the Public Advocate or a private individual as 
guardian. A plenary guardianship order confers 'all the powers and duties 
which the plenary guardian would have if he or she were a parent and the 
represented person was his or her child'. An order appointing a limited 
guardian may specify one or more of the powers and duties that may be 
conferred on a plenary guardian. 

The Guardianship and Administration Board also has the power to appoint an 
administrator for the estate of a person if it is satisfied that the person has a 
disability, is by reason of that disability unable to make reasonable judgements 
in respect of matters relating to all or any part of their estate, and is in need of 
an administrator of their estate. The Board may appoint the State Trust, Public 
Advocate or any other person who satisfies the statutory requirements as a 
suitable administrator. The administrator has the powers and duties conferred 
on the State Trust under the State Trust Corporation of Victoria Act 1987. 
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Anti-Discrimination Legislation 

The Victorian Equal Opportunity Act of 1984 covers discrimination on the 
ground of 'impairment.' This includes an impairment which has ceased to exist 
and an impairment which is imputed to a person. The definition of an 
impairment in the Act includes 'a mental or psychological disease or disorder'. 

Queensland 

The Queensland Mental Health Services Act, originally passed in 1974, has 
since been significantly amended and displays a mixture of old and more 
progressive provisions. It contains no definition of mental illness or mentally 
ill person and states that its provisions apply 'to drug dependence and 
intellectual handicap as if each of these conditions were a mental illness.' The 
legislative criteria for involuntary or 'regulated' admission are broad and the 
Act allows for 'removal to a place of safety' with or without a warrant. 

Voluntary Admission 

The Queensland Act allows the patient 'who is in need of treatment for mental 
illness' to be admitted to any hospital other than a security patients' hospital. 
A patient who has been detained involuntarily under the Act may also be 
admitted as a voluntary patient once he or she ceases to be liable for regulated 
patients' admission. The Act provides that a hospital administrator may refuse 
to make arrangements to admit a patient to or to keep a patient in hospital after 
medical examination and assessment of the patient's condition. Where the 
hospital administrator thinks the patient would benefit from treatment at any 
other place, he or she must refer the patient to that place. 

Involuntary Admission 

The criteria for involuntary admission under the Queensland Act are broadly 
defined: 

(a) That [the person] is suffering from mental illness of a nature or to a degree that warrants 
detention in a hospital; 

(b) that [the person] ought to be so detained in the interests of [the person's] own welfare or 
with a view to the protection of other persons.35 

Application may be made by a relative or 'authorised person' (defined in the 
regulations as a person appointed as such by the Minister) and must be 
supported by a written recommendation from a medical practitioner.36 An 
application for admission together with a medical recommendation in the 
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prescribed form are sufficient authority for the person whose admission is 
sought to be conveyed to hospital. The Act requires members of the police 
force to assist in this process, 'accompanied by an authorised person'.37 

Provided the hospital administrator consents to admission, a patient may be 
admitted for a period of up to three days on the basis of the application and 
medical recommendation.38 For detention beyond that period, another 
recommendation, also in the prescribed form, must be provided by a different 
doctor who has examined the patient after admission. On the basis of the 
second medical recommendation, the patient may be detained for a period of 
up to 21 days from the day of admission. Up to this point there is no statutory 
requirement for examination by a psychiatrist. However, for involuntary 
detention beyond 21 days the hospital administrator must have the patient 
examined by a psychiatrist. If it appears to the psychiatrist that it is 'necessary 
in the interests of the patient's welfare or for the protection of other persons 
that the patient should continue to be liable to be detained' a report to this 
effect must be supplied to the hospital administrator. This report may then form 
the basis for renewal of detention for up to three months and subsequently for 
a period not exceeding 12 months from admission. Renewals of detention for 
periods beyond 21 days must be reviewed by the Patient Review Tribunal. 

A person may also be involuntarily detained under the Mental Health Services 
Act in accordance with provisions allowing 'removal to a place of safety' with 
or without a warrant. The Act allows for any person to lay information on oath 
before a justice. If, on the basis of such information, it appears to the justice 
that 'there is reasonable cause to suspect that a person is mentally ill and that 
in the interests of that person or for the protection of other persons it is 
necessary' to issue a warrant for removal to a place of safety, the justice may 
issue such a warrant. This authorises and requires the police for a period of 14 
days from the date of the warrant, in the company of a doctor and 'designated 
authorised person', to: 

(a) apprehend the person in respect of whom the warrant is issued; 
(b) enter and search, if need be by force, the premises specified in the 

warrant and any other premises in which the police reasonably 
believe the person will be found; and 

(c) remove the person to a place of safety. 

The doctor accompanying the police officer may provide the officer with a 
written opinion that the person who is the subject of the warrant is not mentally 
ill or that it is not necessary for the person to be removed to a place of safety 
in his or her own interests or for the protection of others. If provided with such 
a written opinion, the police officer must not execute the warrant and must 
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report accordingly, with reasons, to the Director of Psychiatric Services. The 
term 'place of safety' is defined in the Act as 'any hospital (other than a 
security patients' hospital) or police station, or any other suitable place the 
occupier of which is willing to receive temporarily a patient,' 

The procedure under the Mental Health Services Act for removal without a 
warrant to a place of safety authorises a member of the police force to remove 
any person the police officer 'believes to be mentally ill and a danger to himself 
or other persons and in need of immediate treatment or control'. The Act 
prescribes certain limitations on this power in relation to removal of a person 
'from any place that is not a public place': the police officer must reasonably 
believe that obtaining a warrant would involve unreasonable delay and must 
obtain the consent of the occupier or person apparently in control of the place 
in question unless that person is not readily identifiable or available. 

A person removed to a place of safety under the Queensland Mental Health 
Services Act may be detained 'for the purpose of being examined...as soon as 
practicable by a doctor and being interviewed by an authorised person with a 
view to the making of an application for involuntary detention or the making 
of other arrangements for treatment.' Detention in a 'place of safety' must not 
exceed three days. If, upon medical examination, the doctor does not consider 
the person to be mentally ill, or in need of detention on the ground of mental 
illness, the doctor must certify accordingly and the person must be discharged. 

Review, Leave and Transfer 

The Queensland Mental Health Services Act establishes Patient Review 
Tribunals, each constituted by three to five members appointed, and capable of 
being removed from office, by the Governor in Council. Each Tribunal must 
be chaired by a retired Judge or a person qualified to be a District Court Judge. 
Tribunals must include at least one member who is a medical practitioner and 
at least one other member qualified to practice a profession 'that requires a 
special knowledge and interest with respect to mental illness'. The Act does not 
specify procedures other than for making applications to the Tribunals. Nor 
does the Act require the Patient Review Tribunals to adhere to the rules of 
natural justice, allowing them to 'admit, and proceed and recommend upon 
such information or evidence as [they think] fit, whether the same as the law 
would allow or admit in other cases or not.' 

In any case of involuntary detention under the Mental Health Services Act in 
excess of 21 days, the hospital administrator must apply to the Tribunal for 
review of the detention. The administrator is also required to ensure that the 
patient is informed of their right to apply, or to have application made on their 
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behalf, to the Patient Review Tribunal for discharge. Application may be made 
on behalf of the patient by any authorised person or relative or any other person 
by leave of the Tribunal. The Tribunal also has discretion to allow an applicant 
to be assisted during a hearing by a lawyer who provides 'legal representation 
determined by the Tribunal to be warranted' or by any other person. 

Where the Patient Review Tribunal is satisfied that the patient is not suffering 
from mental illness of a nature or to a degree that warrants detention in hospital 
and does not need to be detained for their own welfare or for the protection of 
others, the Tribunal may order the Director to discharge the patient. The 
Tribunal also has power to order the Director to make appropriate arrangements 
for transfer or leave of absence, and to make recommendations in respect of 
any other matter. The Director may, within seven days of receiving a Tribunal 
order for the discharge of a patient, apply to the Mental Health Tribunal to 
have the order set aside. In this case the discharge order made by the Patient 
Review Tribunal does not operate, pending determination of the application by 
the Mental Health Tribunal. An application may also be made to the Mental 
Health Tribunal to set aside the refusal of a patient's application for discharge. 
However, in the case of a determination confirming renewal of detention upon 
an application made by the hospital administrator, the patient has no right to 
seek review by the Mental Health Tribunal. 

The Mental Health Tribunal established under the Mental Health Services Act 
consists of a Judge of the Supreme Court, assisted by two psychiatrists who are 
not members of the Tribunal. The Judge and psychiatrists are appointed by 
Order in Council. 

The rules for procedure before the Mental Health Tribunal (the Mental Health 
Tribunal Practice Rules 1985) repeat the formula used in the Act for the Patient 
Review Tribunal, allowing the Tribunal to 'admit and proceed and make 
determination upon such information or evidence as it thinks fit whether or not 
such information or evidence is such that the law would require or admit in 
other proceedings.' There is, however, also a provision in the Mental Health 
Services Act itself which deems proceedings before the Mental Health Tribunal 
to be judicial proceedings, thereby importing common law rules of natural 
justice. The Act also requires that evidence before the Mental Health Tribunal 
be taken on oath or affirmation. 

Power is conferred on the Mental Health Tribunal to direct any person to visit 
and examine a person detained as mentally ill and to inquire into and report 
upon such matters in relation to that person as the Tribunal thinks fit. The 
Tribunal may exercise these powers on the application of any person or of its 
own motion. Similarly, the Tribunal may, on application or of its own motion, 
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direct the hospital administrator or the occupier or resident of any house in 
which a person may be detained as mentally ill, to bring such a person before 
the Tribunal. Where the Tribunal is satisfied that such a person is not suffering 
from mental illness of a nature or to a degree that warrants detention in the 
hospital and does not need to be detained in the interests of their own welfare 
or the protection of others, or that the person is unlawfully detained, the 
Tribunal must order the person to be immediately discharged. The Tribunal is 
given powers to require the production of evidence and for attendance of 
witnesses relating to these matters as well as powers to direct a doctor to 
examine and assess a person whose mental condition is in question. 

Provision is made in the Queensland Mental Health Services Act for transfer of 
involuntary patients from any hospital to any other hospital other than a security 
patients' hospital, under arrangements made by the hospital administrators and 
in accordance with an order for the transfer of the patient, signed by a doctor. 
Where a hospital administrator believes the assistance of a member of the 
police force is necessary in the transfer, a certificate stating this provides the 
necessary authority for the police to provide such assistance. Provision is also 
made under the Act for the removal of patients interstate by order of the Mental 
Health Tribunal on application made by any person. The Tribunal must 
determine that it would be in the interests of the patient's welfare that they be 
removed from Queensland and that they have 'a relative or other person in that 
place...who is willing to undertake the care and charge' of the patient. 

There is also provision under the Mental Health Services Act for involuntary 
patients, other than security patients, to be granted leave from hospital, subject 
to such conditions as the designated medical practitioner may consider 
necessary 'in the interests of the patient or for the protection of other persons.' 
Such conditions may, specifically, include a direction that the patient is to 
remain in the custody of another person during the period of leave. Leave of 
absence may be revoked and the patient recalled to hospital whenever the 
designated medical practitioner or the hospital administrator or the Director of 
Psychiatric Services considers that it is 'necessary so to do in the interests or 
the patient's welfare or the protection of other persons'. 

These provisions and the provisions for the discharge of patients are subject to 
exceptions in relation to 'restricted patients'. The Act gives the Director of 
Psychiatric Services the discretion to classify an involuntary patient as a 
restricted patient where the Director is of the opinion that such a patient, 'if 
granted leave of absence or discharge from a hospital, would be likely to act 
in a manner dangerous to himself or to other persons, and that it is necessary 
in the interests of the patient's health or safety or for the protection of other 
persons that the patient should be restricted.' A restricted patient may only be 
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granted leave of absence or discharge from a hospital with the written consent 
of the Director of Psychiatric Services. 

Patients other than restricted patients may be discharged from hospital by the 
medical authorities, by an authorised person or by the patient's nearest relative. 
However, in the case of discharge by a relative or authorised person, at least 
72 hours notice must be given in writing to the hospital administrator. During 
that period the designated medical practitioner may furnish to the hospital 
administrator a report certifying that, in his or her opinion, the patient 'if 
discharged would be likely to act in a manner which is dangerous to himself or 
to other persons.' In this case the discharge cannot proceed and the relative or 
authorised person may not seek discharge again for a period of three months. 
Where discharge is refused in this fashion, there is a right of review by the 
Patient Review Tribunal. 

Treatment 

The Queensland Mental Health Services Act describes voluntary admissions as 
being for those who 'are in need of treatment for mental illness' and regulated 
admissions as being 'for treatment of mental illness'. The Act does not provide 
for treatment outside the context of the hospital, with the exception of the leave 
provisions outlined above. There is no express provision authorising treatment 
in any form or limiting the form or the circumstances of such treatment. An 
enabling provision, allowing the Governor to declare 'any surgical, procedural 
medical or therapeutic intervention' to be a 'proscribed treatment', does not 
appear to have been used. Neither the Act nor the Regulations contain prohibi­
tion or restriction on the use of electro convulsive therapy or psychosurgery. 

Under the Mental Health Services Regulations 1985 there are detailed 
provisions for the use of seclusion of patients. These include the requirement 
of an order by the medical superintendent or doctor in charge of the patient's 
treatment, except in a case involving extreme violence. The order for seclusion 
must specify the extent of observation, medical and nursing treatment and 
supervision to be provided to the patient and the period for which the patient 
is to be secluded. A register must be kept containing particulars of the use of 
seclusion. 

There is no reference in the Act or Regulations to informed consent nor is there 
any provision which authorises treatment in terms which clearly indicate an 
intention that a patient, on admission, loses his or her common law right to 
refuse treatment. Voluntary patients, who are capable of discharging them­
selves, would almost certainly retain the right to refuse treatment. The position 
of involuntary patients is less clear.39 There is a general provision exempting 
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from any liability actions done 'in good faith and without negligence' in the 
exercise of powers under the Act, including the use of 'force that is reasonably 
necessary in the circumstances and does not cause...death or grievous bodily 
harm'. This, however, does not constitute an express authorisation or 
justification of the use of force to administer medication or any other form of 
treatment to a patient, as was pointed out by Mr Carter, QC in the report of the 
inquiry into Ward 10B of Townsville General Hospital.40 

Forensic Patients 

A person charged with or convicted of a criminal offence may be admitted 
under the Queensland Mental Health Services Act to an ordinary psychiatric 
hospital or to a security patients' hospital if he or she is suffering from a mental 
illness 'of a nature or to a degree that warrants detention in a hospital' and 
where he or she 'ought to be so detained in the interests of his own welfare and 
with a view to the protection of other persons'.41 The Act provides that such 
patients are to be treated as restricted patients. 

Security patients' hospitals are established under both the Prisons Act 1958 — 
1974 and the Mental Health Services Act. The Regulations under the Mental 
Health Services Act give the medical superintendent of a security patients' 
hospital the responsibility in relation to treatment of patients and the supervision 
of medical and other staff engaged in treatment; and give to the Comptroller of 
Prisons the responsibility in matters relating to the safe custody of patients and 
the security of the hospital. The Regulations allow for the superintendent to 
refuse to grant permission to visit. Patients' mail at a security patients' hospital 
may be examined and withheld. 

Restricted patients are subject to significantly greater limitations on leave and 
discharge. In particular, written consent of the Director General of Health is 
required for leave or discharge. There is a conspicuous absence of provision for 
positive rights for restricted patients other than rights of review. 

The Queensland Mental Health Services Act allows justices, acting on the 
evidence of two doctors, to admit a person before them charged with a 
summary offence to a hospital other than a security patients' hospital as a 
restricted patient. Following the admission of such a patient, a psychiatrist must 
conduct an examination and report to the Director of Psychiatric Services who 
must, in turn, report to the Minister for Justice. The Minister for Justice, in 
relation to a patient charged with a summary offence, may direct that the 
hearing of the complaint may not proceed; may direct that the hearing should 
proceed if the patient is no longer detained; or may defer the determination for 
up to three months in which case the Minister is required to refer to the Patient 
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