Answers to Questions on Notice – John Coleman, Federal Secretary, Superannuated Commonwealth Officers’ Association
You identify reversionary benefits as the major issue of concern for same-sex couples who are members of Commonwealth superannuation schemes.

Why are reversionary benefits the major issue of concern?  

Our association has not been approached by members of same sex couples on other issues that affect them specifically. Hence my statement on this being the major issue of concern.  A recent SCOA national member survey indicates that superannuation is the main source of retirement income.   It follows that members of same sex couples would worry considerably about how the surviving partner will manage financially when one their commonwealth superannuant partner dies. 
What other issues are of concern to your members?  

As indicated above, SCOA is unaware of any other same sex couple issue/s.  There may well be some but we are unaware of such.  
The most important issue affecting all our members is the way their pensions are indexed.  They are indexed by the CPI.  SCOA initiated a senate inquiry into the matter in 2001 and since that time two separate senate committees have recommended to the Government that commonwealth and defence  superannuants' pensions be indexed using the better of the CPI and male total average weekly earnings (MTAWE).  
The government changed the way it indexes the age pension and other government pensions in 1997, moving to the better of the CPI and 25% of MTAWE.  It did so because it recognised that the CPI wasn't a true measure of cost of living increases and that they wanted age pensioners to share in productivity benefits being enjoyed by those in the workforce.

 

The difference between these two means of indexing pensions is quite significant.  E.g. if you retire on a pension of $20,000 and your pension continues to be indexed by the CPI, after 20 years you will be receiving a pension that is $7,000 less than it would have been had it been indexed by MTAWE.  In addition, the superannuant will have lost almost $70,000 over that 20 year period.

 

The average commonwealth and defence superannuation pension is $20,649 which is approx. $1,200 less than the married rate of age pension.

 
 What is your view of the differential tax treatment of death benefits paid directly to a dependant and those paid to an estate?
Lump sum benefits paid direct to a dependant by a superannuation fund are tax free.  If paid direct to a non-dependant the superannuation fund is required to deduct the appropriate amount of tax.  

 

Superannuation funds make payments direct to beneficiaries where the trust deed provides for such payments or there is a binding death benefit nomination given to the superannuation fund by the member.

 

Where benefits are paid directly to a beneficiary by the superannuation fund the superannuation fund must establish the tax status of the beneficiary.  If the beneficiary is a dependant no tax is deducted by the superannuation fund.  If the beneficiary is a non-dependant then the superannuation fund is required to deduct the required amount of tax.

 

Where the death benefit is paid to the estate there is no requirement for the superannuation fund to deduct tax.  The estate is required to determine the tax status of the ultimate beneficiary such as if the ultimate beneficiary is a dependant or non-dependant.  If the death benefit or part of the death benefit is paid to a non-dependant then the administrator of the estate is required to withhold the appropriate amount of tax which becomes part of the tax liability of the estate.  There is no tax liability where the estate passes on the death benefit or part of the death benefit to a dependant.

 

I do not see any discriminatory or unfair treatment of recipients of superannuation death benefits between those receiving them direct and those receiving them via the deceased's estate i.e. dependants pay no tax under either arrangement whereas non dependents do.

 

In his correspondence with you, Senator Minchin makes the following comment on the CSS and PSS: ‘because of the design of these schemes a number of technical matters and also Budgetary considerations need to be fully examined before any decision could be made’.

Are you aware of what these technical matters and budgetary considerations might be?  

The short answer is "no."  I recently spoke with  one of senator Minchin's staff and enquired how the necessary change/s to the legislation were progressing.  Once again I was told that the issue was "complex" and that she was looking at "the broadest possible list of options."  When I suggested that all that might be needed was an amendment to the definition of "spouse" the staffer said "but it will be very costly and add to unfunded superannuation liabilities."
So it seems that the government's statements about the complexities really are statements about cost!  HREOC's 1999 report to the government on the same matter highlighted the fact that all that was needed to effect a change was for certain definitions within the legislation to be amended.  

 

Interestingly, after I was told that a broad range of possible options was being considered, I asked what was the figure being used in the costing that represented the % or number of superannuants affected.  To my amazement I was informed that the staffer didn't have a figure!  How then can they be developing options, (which by their own advice, require costing), when they don't have a figure on the incidence of same sex couples?  I believe that I said during my presentation on 20 October in Canberra that for my calculations as to the number affected, I had used an incidence figure of 5% but had heard that it might be as high as 7% or even 10%.  

Why do you think the Minister’s Chief of Staff argues that extending eligibility for reversionary benefits is more complex for defined benefit schemes than for accumulation schemes?

Death benefits in accumulation schemes are lump sum benefits, usually the account balance of the deceased member.  There may be an insurance component which is also a lump sum.  Once the lump sum is paid there is no more action.

 

I think the Chief of Staff is referring to defined benefit schemes that pay death benefits as pensions.  This would include the CSS and PSS.  Death benefits paid as pensions are usually based on the benefit the deceased would have received when reaching maximum retirement age or a predetermined age in the future.  The result is that a reversionary pension becomes payable and can include children's pensions.

 

The Government has no problem in paying out the account balance of a superannuation fund member to a person who had an interdependency relationship with the deceased (which can include same sex couples).  There is no additional cost to the superannuation fund as the money is already in the account balance.  The only cost to the Government is that no tax is paid on the death benefit as the recipient is a dependant.   However, with defined benefit funds it is not the account balance that is paid out, it is a different amount.  Where death benefits are paid as pensions it is a concern for the Government.  It creates an unknown liability for the fund for the payment of pension benefits into the future for many years to come.  It is a lot simpler to just pay out the account balance.

 

With the CSS and PSS defined benefit schemes there would be a considerable extra cost in providing reversionary pension benefits to an additional class of dependants other than to the spouse and children.  It is this additional cost that is concerning the Government.  It does not wish to fund the payment of CSS and PSS reversionary pensions for the life of a person who had an interdependency relationship with the deceased.

 

Currently, it is a lot cheaper to pay out accumulated member and productivity contributions plus the superannuation guarantee top up (CSS) and the lump sum benefit accrued to age 60 for the PSS then to pay reversionary pension benefits for a considerable time into the future.

 

We are interested in the variations between different Commonwealth schemes.

Is there any difference between the various Commonwealth superannuation schemes?   

Yes there are a few.  I am restricting my answers to differences in reversionary/death benefits since that is the issue under consideration.  If you would like the responses  to cover differences besides reversionary benefits, please advise me.  
If you go to the comsuper web site www.comsuper.gov.au you can find information on the various death benefits.  However, a few matters to be aware of.  There does not appear to be any information on death benefits for members of what's known as the 1922 scheme.  I have emailed the CEO responsible for the web site and asked why.  I'll advise you of the information when received.  

 

Also, whereas I am 99% sure surviving spouses of CSS and PSS scheme members receive six payments at the rate  previously paid to their late partner before their reversionary benefit kicks in, there is no reference to this on the comsuper web site.  

 

At 30 June 2006 the number of superannuants for each of the four commownealth schemes was as follows:

 

 CSS                   106,434

 PSS                     13,128

1922 scheme          7,843

Total                    127,405

 

There are also a further 317 superannuants belonging to the PNG scheme, i.e. former public servants who worked in PNG.

 

The new PSSAP scheme had no superannuants at 30 June 2006 as this is a very new scheme.

 

From my reading of the CSS and PSS death benefit information on the comsuper web site, there are differences as explained under "spouse of a contributing member or preserved benefit member" for each of the CSS and PSS web pages on death benefits.

 
Are same-sex couples more disadvantaged in some Commonwealth schemes as opposed to others due to the structure of the death benefits? Can you provide an example? 
This is a little difficult to answer at present as the web site information seems incomplete.  However from the information available I cannot identify any disadvantages. 
Could you provide an example of the difference in benefits payable under the CSS and the PSS? 
Please refer to the Comsuper website - www.comsuper.gov.au. 
In your view what is the best way to remove the discrimination in each of the schemes?  
I cannot comment on the old 1922 scheme as I cannot find info on that scheme on Comsuper's web site.  However, as HREOC recommended in its 1999 report to the then attorney general, an amendment to the definition of spouse in the CSS and PSS schemes would as I see it, remove the discrimination.

