Text of oral evidence by James Kim and Brian McKinlay to the Human Rights and Equal Opportunity Commission’s Inquiry, Same-sex: same entitlements, Canberra, 20 October 2006.

Thank you for the opportunity to appear before you today. There are many things we could say, but we will limit ourselves to the subject of Brian’s written submission—benefits for same-sex couples under the Commonwealth public sector superannuation schemes. This is by far the most serious disadvantage that we encounter through legal discrimination.
We are old enough to remember when there it was very much more difficult for gay and lesbian people than it is today. We experience little in the way of overt discrimination against us in our life together—which, for us, makes superannuation a glaring anomaly.
We are 60 and 58 years of age. We are both members of the Australian Public Service and contributors to the Public Sector Superannuation Scheme. We wish to provide security for each other. However, we are unable to do this through superannuation death benefits.
We have been together for over eight years. We are certain that we will be together ‘until death us do part’ and we are planning accordingly. We hold all our debts and assets in common—house, mortgage, car, bank accounts, furniture, insurance, etc. We are the principal beneficiaries of each other’s wills. Superannuation is the only asset of importance that we cannot share.
Changes to Commonwealth legislation have allowed members of same sex couples contributing to some schemes to nominate their partners to receive superannuation death benefits. However, as this Inquiry is very well aware, this does not apply to Australian Government employees. We find this an extraordinary and hurtful discrimination by the Australian Government against its own employees. Are we any less committed to each other than members of a de facto opposite sex couple or people employed in the private sector?
We work under the APS Code of Conduct which, among other things, guards against discrimination in the workplace. The Secretary of Brian’s Department—Health and Ageing—only this week launched an internal awareness campaign entitled Respect, to reinforce the message of good conduct towards each other at work.
Yet, in superannuation, the employer—the Australian Government—does not carry out its own policy. It discriminates between its employees because of their sexual orientation.
The Government’s policy is to encourage retirees to take pensions rather than lump sums—if for no other reason than to reduce the call on Social Security. But the present situation forces CSS and PSS members in permanent same-sex relationships to do just the opposite—to take lump sums and reinvest them. This doesn’t make much sense.
This inconsistency between policy and law creates a considerable problem for James and me. What is the best way for us to ensure each other’s financial future?
· At some stage the Government may permit us to move to another scheme that pays benefits to same-sex couples. But the financial cost of this to us could be considerable.
· We could take our PSS benefits as lump sums and reinvest them. But, again, the whole-of-life financial loss could be considerable.
· We could seek out redundancies, cash-out our benefits and then return to work.
These options would be to advantage if we knew that one of us was to die young. But if, as we both confidently expect, we are to have long lives, they would be financially disastrous. Pensions would be preferable; if there was a reversionary death benefit, which there is not. Should we forced to make such choices, simply because we are two people of the same sex?
But there are even more uncertainties for us to worry about.
· The 2003 legislation allows trustees to pay reversionary benefits to members of same sex couples, but only at the trustees’ discretion. Thus, even if James and I were able each to transfer to a non-government scheme, it would by no means be certain that death benefits would be payable. These arrangements for private funds are most unfair and discriminatory—they allow (even require) trustees to make moral and other assessments of the quality of relationships.
· Even if the law controlling the CSS and PSS is amended, the payment of reversionary benefits might still be discretionary, as it is now for the private sector funds. The trustees should not have such discretion but should be directed by the same rules that now apply to opposite-sex de facto couples.
Commonwealth superannuation recognises de facto opposite-sex couples. It would be rudimentary to legislate to recognise same-sex couples in exactly the same manner.
Senator Minchin has said that there are complexities in making changes to the Commonwealth schemes to include same-sex partners as beneficiaries—it’s in the ‘too hard’ basket.
A catch for the Government is that the superannuation rules currently confer benefits on opposite-sex de facto couples because they are in marriage-like relationships. 'Marital relationship', the rules say, means a permanent and bona fide domestic relationship as husband and wife, whether married or de facto. Recent bitterly disappointing experience in the A.C.T. has shown that the present Australian Government cannot tolerate same-sex relationships being referred to as ‘marriage-like’.
The Government has long promised to address anomalies in superannuation for same-sex couples but has singularly failed to do so. Yet Mr Howard claims to have removed discrimination against gay and lesbian people! In this he is staggeringly ignorant of the situation of the Australian Government’s own employees.

