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· The ACT has undertaken extensive law reform aimed at addressing the equality of treatment of same sex couples.  

· The Domestic Relationships Act 1994 was the first major law reform initiative in the ACT towards recognising committed relationships other than marriage.  This Act recognised all relationships in which the partners had provided personal or financial commitment and domestic support to each other for a period of two or more years.  

· The Act has a very inclusive definition of domestic relationship:

Domestic relationship means a personal relationship between 2 adults in which one provides personal or financial commitment and support of a domestic nature for the material benefit of the other and includes a domestic partnership but does not include a legal marriage.

· The Act only deals with a very particular aspect of these relationships – property and financial distribution on the breakdown of a relationship.  

· The most recent round of law reform began in early 2002 with a review of all ACT legislation to identify provisions that discriminate against same sex couples, or against transgender people or intersex people.   

· The first stage amendments were contained in the Legislation (Gay, Lesbian and Transgender) Amendment Act 2003, introduced into the Legislative Assembly in December 2002 and passed in March 2003.  This Act amended 37 Acts and regulations to address discrimination on the basis of sexual orientation or gender identity.  These included amendments to the Legislation Act 2001 to insert definitions of “domestic partner”, “domestic partnership”, “transgender person” and “intersex person” to provide consistent and inclusive terms for use across all ACT legislation and statutory instruments.

· The second stage amendments were contained in the Sexuality Discrimination Legislation Amendment Act 2004 and the Parentage Act 2004 that were introduced into the Legislative Assembly in November 2003 and passed in February 2004.  

· The Sexuality Discrimination Legislation Amendment Act 2004 amended 26 Acts and regulations to address discrimination relating to sexuality and relationship status.  

· The Parentage Act 2004 consolidated provisions about legal recognition of parentage and family relationships from three Acts into one statute about legal recognition of parentage and family relationships.  The Artificial Conception Act 1985, the Birth (Equality of Status) Act 1988 and the Substitute Parent Agreements Act 1994 were repealed and their provisions included in this Act.

· The substantive changes in the Act were:

· Extending the meaning of “parent”  “Parent” was not previously defined for ACT law generally but was taken to mean “mother” or “father”.  In order to recognise the reality of families with same sex partners, the meaning of “parent” has been extended to include parents other than a mother and a father.  The extended definition of “parent” has been included in the Legislation Act 2001 so that it applies generally to ACT laws.  By extending the meaning of “parent” children who were previously disadvantaged by having a legal connection to only one parent and family will be treated equally with other children and will have two legally recognised parents with two extended families.

· Parentage presumptions  The parentage presumptions were extended so that same sex domestic partners as well as opposite sex domestic partners are presumed to be parents when a child is born within a domestic partnership.  

· An amendment to the Adoption Act 1993 removed the bar to same sex couples being considered as adoptive parents.  For any action under the Adoption Act 1993 the welfare and interests of each individual child remain the paramount consideration.  

· Tasmania and Western Australia also have similar presumptions relating to parentage of children.  One issue that arises from the law reform undertaken in the States and Territories is whether parentage determined under State and Territory laws will be recognised by Commonwealth laws conferring benefits - eg. child support legislation.  

· The Sexuality Discrimination Legislation Amendment Act 2004  amended the Discrimination Act 1991 to provide additional protection from discrimination on the grounds of sexuality.  The amendments made it unlawful to vilify a person on the grounds of sexuality, transsexuality or HIV/AIDS status.  The Act also created an offence of serious vilification on the same grounds.  

· The Discrimination Act 1991 included discrimination on the grounds of sexuality as an unlawful discrimination since its inception.

· The Sexuality Discrimination Act also amended the Disability Services Act 1991 to recognise sexuality as an area where a person with a disability might face additional disadvantage for the purposes of the design and administration of programs and services under that Act.

· The law reform undertaken by the ACT includes reforms to overcome the differential treatment arising out of the application of discriminatory Commonwealth laws.  For example:

· Amendments to the Supreme Court Act 1933 to ensure that the applied provisions of the Judges’ Pensions Act 1968 (Clth) and the Judges (Long Leave Payments) Act 1979 (Clth) recognise any domestic partner of a resident judge on the same basis as a spouse.  The Commonwealth legislation is relevant as ACT Supreme Court judges have the same entitlements as Federal Court judges while there remain judges with dual appointments to both courts.  

· The Rates Act 2004 includes a definition of pensioner to address the fact that certain persons who are in the same situation as a pensioner are excluded from eligibility to defer the payment of land rent or rates or to apply for a rebate because of the reliance on relevant Commonwealth legislation to determine who is a pensioner.  The Commonwealth legislation fails to recognise same sex partners in the same way as it recognises opposite sex partners.  The definition of pensioner includes a person who, but for the fact that they are or were in a same sex relationship, would fall within the definition of a pensioner.  

· In terms of work-related entitlements, one ACT law that was not amended is the Parental Leave (Private Sector Employees) Act 1992.  This Act applies the 1990 Parental Leave Test Case to private sector employees who are either not covered by an industrial award, or whose industrial award does not include entitlement to parental leave and does not preclude such an entitlement.  The parental leave entitlements referred to in the Parental Leave Test Case have limited application.  The entitlement is to maternity leave for the mother of the child, and paternity leave for the father of the child.  The test case relies on the concept of one mother and one father in relation to a child and there is no entitlement to general parental leave for a second mother /father.  

· The ACT Government strongly believes that there is no objective rationale for discriminating against individuals on the basis of their sexuality and has worked hard to eliminate such discrimination from the laws of the Australian Capital Territory.

· In the lead-up to the last ACT election, the Chief Minister of the ACT, Mr Stanhope, indicated that he would examine an important piece of unfinished business — recognition of same-sex relationships. The Civil Unions Act 2006 was the final piece in ensuring functional equality under ACT legislation.   The intention of the Civil Unions Act 2006 was to provide a scheme for two people, regardless of their sex, to enter into a formally recognised union (a civil union) that attracts the same rights and obligations as would attach to married spouses under Territory law. 
· As you are no doubt aware, the Civil Unions Act was disallowed by the Governor General on 13 June 2006 and is effectively repealed.
·  It is unfortunate that the Government is in this position.  The Civil Unions Act 2006 was a law made by the Legislative Assembly exercising the mandate given to it by the people of the ACT in the 2004 election.  
· The civil union scheme would have delivered functional equality under ACT law for couples who either do not have access to marriage under the Commonwealth Marriage Act 1961 or who prefer not to marry.  A civil union was then given the same legal recognition under ACT law as marriage.   

· The ACT Government knows that there are many strongly-held views on this issue, but believes that a society that is serious about equality must extend the same respect and legal protections to all of its citizens. 
· The Government is examining a proposal for revised civil unions legislation and will announce the details of the new Bill in due course.   The Government sees an acceptable scheme deferring from the Civil Unions Act in a number of respects.
·  Firstly, and perhaps most obviously, the term “civil union” might be replaced by a term such as “ civil partnership”, to avoid using the language of marriage.
· The second critical change might be to ensure that there is certainty that a civil partnership is not to be treated in the same way as marriage under ACT law, but would clearly be a domestic partnership.

· The changes mentioned above would not, however, address the issue of attaching the same rights and obligations as attach to marriage under ACT law.  They would, therefore not promote the right to equal protection of the law that is found in section 8 of the Human Rights Act 2004 and would not deliver substantive equality.

· The Government remains committed to the policy that it went to the electors with in the 2004 election, and that policy is to legislate for two people, regardless of gender, to enter into a legally recognised union.
· The passage of the Civil Union Act would have brought the ACT into line with a growing number of jurisdictions worldwide.  The United Kingdom’s Civil Partnership Act commenced in December 2005; New Zealand enacted its Civil Union Act in 2004; a number of European countries, including Spain, Belgium, the Netherlands, Denmark, Germany and France, now provide for formal recognition of same-sex relationships, as do Canada and a number of US States.  Here in Australia, the Tasmanian Relationships Act scheme for registration of personal relationships, including same sex relationships, has been in operation since 2004.

· The Civil Unions Act reflected the Government’s commitment to the principle that all people are entitled to respect, dignity and the right to participate in society and to receive the protection of the law regardless of their sexual orientation or gender identity.  

· The Government can see no grounds for refusing recognition to same-sex relationships, or for refusing couples in such relationships the opportunity to enjoy functional legal equality with married couples under ACT law.

· While the ACT is doing all that it can to afford equal protection under the law to all people, regardless of their sex or sexual orientation, it must be recognised that without changes in the Federal jurisdiction, this equal treatment will be limited to the ACT.  

· I welcome the Commission’s Inquiry and look forward to the Federal Government taking further steps to end its discriminatory treatment of Australians in same sex relationships and amending Federal laws so that same-sex couples across Australia can access the same financial and work-related entitlements as opposite sex couples.
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