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Introduction:
The Anti-Discrimination Commission Queensland (ADCQ) has the responsibility of administering the Anti-Discrimination Act 1991 (the Act) in Queensland.  One of the functions and responsibilities of the ADCQ under the Act is to deal with complaints of impairment discrimination in the work and pre-work area
.  
The ADCQ receives numerous complaints each year from people who either have, or are presumed to have an impairment as defined in the Act.  The ADCQ is of the view that both types of complaint it routinely receives, and the types of complaint it rarely receives are illustrative of some of the issues regarding the employment of people with disabilities in Australia.

Number of impairment complaints received by the ADCQ
Complaints on the basis of impairment have been consistently the largest area of complaints received by the Commission for a number of years.  In the past three years, impairment complaints have represented between 17 – 26% of the total number of complaints received by the ADCQ.  Of those impairment complaints, complaints within the pre-work area comprise 7.2% (or 46 complaints) and within the work area comprise 50.4% (or 322 complaints) dealt with by the ADCQ over the past three years
.

So more than half of the complaints the ADCQ receives concerning impairment and work, are where a person with an impairment is in a situation of alleging discrimination while they have actually been performing work and have been employed in the workforce.  By contrast, less than 10% of impairment complaints are made by persons alleging they have been discriminated against in the pre-work area.  The pre-work area covers the arrangements made for deciding who should be offered work, the terms of work that is offered, or in failing to offer work
.
The ADCQ is of the view that the complaints it receives are not representative of the totality of what is occurring in the work and pre-work area for people with a disability.  Information the ADCQ has gathered anecdotally would indicate that for a variety of reasons many people within the work force with a disability do not lodge complaints with the Commission even if they believe they have been discriminated against in the workplace.  The complaints the Commission does receive are thought to be only a proportion of complaints that could be legitimately made.  In the pre-work area, the ADCQ believes that many of the people with a disability who are seeking employment do not get an opportunity to be considered for employment
.  Of those who obtain an interview but fail to win a job, some may make a formal complaint that their impairment was the reason for not being offered work, but a great many will not even though they may strongly hold the view that this was the reason.

Issues such as a person with an impairment assessing the emotional and physical resources they need to make a discrimination complaint, concerns with the demands of the complaint process; the financial considerations involved in running a complaint; and problems with proving that discrimination has occurred, all contribute to inhibiting the making of complaints.
What are the types of issues raised in complaints made to the ADCQ?
Those complaints made to the ADCQ by people with an impairment fall under a number of categories.

1:  Unjustifiable hardship issues

Many complaints involve situations where a person who previously worked without a disability develops a disability, or where a person with a disability may now require further special services or facilities to be made within the workplace in order to continue with their work.  Issues of what services and facilities may need to be provided within the workplace, and what services and facilities are reasonable and justifiable are usually the basis of these complaints.  Often complainants may be pursuing these complaints after being dismissed or resigning from the workplace
.

2:  Harassment/less favourable treatment

Each year a number of complaints will be dealt with by the ADCQ where people with a disability allege harassment by co-workers on the basis of their disability, or other less favourable treatment within the workplace
.
3:  Genuine occupational requirement and workplace health and safety issues:

A number of complaints revolve around what are the genuine occupational requirements of a position, and whether a person can perform the requirements of the position even though they may have an impairment.  These considerations can sometimes be raised by employers as workplace health and safety issues.  In Queensland, the Fire Service, the Police Service and Queensland Rail have all had to reassess what are the genuine occupational requirements to work in certain positions within those organizations, after complainants have successfully argued they have been unlawfully discriminated against in the recruitment process
.  Occasionally, complaints have been successfully made by employees who have successfully performed their work for a period of time, but have been found to have an impairment which the employer decides should then exclude them from performing further work in the area.  For instance one case involved a number of train drivers and guards who successfully argued that having the attribute of colour-blindness, of itself, was not a ground to prohibit them from performing the work of driving a train or being a guard
.
4:
Recruitment – Pre-existing impairments and workers compensation/duty of 
care considerations:
A common ground for complaint involves individuals with a pre-existing injury or impairment (often arising out of work) seeking employment and being refused on the basis of their pre-existing injury, or their worker’s compensation history.  In Queensland, this has most frequently arisen in industries involving repetitive or manual work
.  Seasonal workers in the meat processing industry have made numerous complaints to the ADCQ on this basis
.
Queensland has recently amended the Worker’s Compensation and Rehabilitation Act 2003 to make it an offence for a person to obtain, attempt to obtain, use or attempt to use a worker’s compensation document about a worker for a purpose relating to a process for selecting a person for employment, or for deciding whether the employment is to continue.  WorkCover (or other insurer) can refuse to provide a document if it suspects on reasonable grounds that the document is required for a prohibited purpose
.  The Queensland Anti-Discrimination Act 1991 also provides that a person must not ask another person to supply information on which unlawful discrimination might be based
.

What is the ADCQ’s Disability Advisory Committee saying about employment
The ADCQ meets regularly with a number of representatives of disability advocacy groups in Queensland.  An issue that is constantly raised and reinforced by this committee is the impact the lack of, or inadequacy of, accessible services for people with a disability.

The lack of an adequate accessible public transport system, the use of accessible taxi services and inaccessible workplaces all impact upon the ability for people with a disability to participate in the workforce.  The committee also regularly raises problems for some people with a disability in accessing and receiving an education.  Educational achievement is highly relevant to being able to obtain employment, and to the type of employment that a person is capable of performing.
Training of Employers
The ADCQ conducts regular training on the Anti-Discrimination Act 1991 to employers and to specific workplaces.  An issue that frequently arises in training is a lack of understanding about the concepts of “unjustifiable hardship” and “reasonable adjustment.”  It appears that employers need a great deal more information and assistance in applying these concepts in their workplaces in a way that complies with the various legislation that deals with discrimination.

A great deal of excellent work has been commenced by the non-government group “Employers Making a Difference Inc” (the Australian Employers’ Network on Disability) and further consideration needs to be given to training, assistance and help-lines for employers, to assist in them employing and continuing to employ people with a disability.
Conclusion
The complaints based model enshrined in the Anti-Discrimination Act 1991 is a useful and worthwhile model to assist some people with impairment enforce their right to seek employment and to remain in employment and not to be subjected to unlawful discrimination.  However, the ADCQ is strongly of the view that anti-discrimination legislation alone is an inadequate tool for removing systemic and entrenched issues that prevent people with a disability from participating in the workplace.  

The ADCQ commends and supports the Inquiry currently being undertaken by the Human Rights and Equal Opportunity Commission as a means to consider further strategies that can assist persons with a disability to fully participate in work and employment.
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