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1
INTRODUCTION

1.1 The Equal Opportunity Commission Victoria (EOCV) is the Victorian State equivalent human rights body responsible for eliminating unlawful discrimination and promoting equal opportunity in Victoria. It does this by providing a fair, impartial, confidential and free complaint handling service; and informing and educating Victorians about their rights and obligations under the Equal Opportunity Act 1995 and the Racial and Religious Tolerance Act 2001.  

1.2 Because disability discrimination complaints in employment constitute the largest number of complaints lodged with the EOCV
, and because the EOCV is committed to improving opportunities for all, the EOCV both welcomes and supports this public inquiry into the issues affecting equal employment opportunity for people with a disability.  
1.3 The EOCV’s own experience in complaint handling reflects a prevalence of ‘workplace injury’ disability complaints, with there being a very low proportion of complaints made by people with serious physical disabilities, or chronic illnesses, or cognitive disabilities.  This experience is symptomatic of the general participation rates of people with these disabilities in employment. 
1.4 Accumulated experience of the EOCV is that barriers to equal employment opportunities for people with a disability are often entrenched and systemic in nature.  They are based on long standing discriminatory views and behaviour built up over time and reinforced overtly and subtly by unquestioned policies and practices throughout the structures and institutions of society.
1.5 The EOCV hears from many people with disabilities who state that they are excluded from employment because of employers perceptions about the costs and difficulties involved in accommodating their disability.  
1.6 In the EOCV’s view this inquiry is necessary given the economic and social importance of participation in employment and the large proportion of the community that have a disability or may have in the future.  
1.7 Notwithstanding the existence of anti-discrimination legislation prohibiting discrimination against people with a disability in employment contexts at both the Federal and State level and increased educational opportunities for people with a disability, significant barriers to participation in employment and discrimination still exist.  
1.8 Peter Gibilisco in a recent conference paper presented at the Centre for Public Policy seminar series, “Transitions and risks, new directions in social policy”, highlights that whilst contemporary political discourse focuses on concepts such as social inclusion, people with disabilities remain excluded from the contemporary paid workforce.
 
2 ISSUES FACING PEOPLE WITH A DISABILITY 
2.1 Barriers faced by people with a disability participating in employment can be multidimensional.  People with a disability face restricted participation or choices in other areas of life usually and this will have a direct ramification on their ability to participate in the workforce.
Physical access to the workplace – transport accessibility

2.2 Notwithstanding the introduction of the Disability Standards for Public Transport in October 2002 the availability and costs of transport to and from the workplace can still be a significant barrier for people with mobility impairments.  Most improvements in transport access have been limited to particular geographic areas and some people with severe restrictive disabilities face high costs in having to rely on private transport.  Availability of accessible transport may also restrict the employment and housing options of people with disabilities.
Recommendation 1 
The Federal, State and Territory Governments should provide financial assistance for private transport methods sufficient to enable a people with disabilities to travel to and from full-time employment. 

Physical access in and around the workplace – access to premises

2.3.1
Physical access in and around the built environment may restrict or prevent participation in employment.  
2.3.2
Inaccessible physical features of the workplace can also restrict or prevent participation.  Often inadequate adjustments and adaptations are made in employment situations or not at all.  The EOCV hears from many people with disabilities who state that they are excluded from employment because employers perceive that the adjustments required to assist them will be too costly or too difficult.
2.3.3
Notwithstanding the proposed Access to Premises Standards under the Disability Discrimination Act 1992 (DDA) there will still be a gap with respect to existing premises and employers will need to be encouraged to address this gap.
Recommendation 2
Given the proposed amendments to the Disability Discrimination Act 1992 to include a general duty to make reasonable adjustments – it should be highlighted in the explanatory memorandum produced at the time of the proposed amendments that this also requires: 
* Employers to make the workplace physically accessible; and
* Employers to investigate ways of providing adjustments.
Stigmas and discrimination against people with a disability

2.4
A constant of the EOCV complaint base is the fact that people with disabilities are continually faced with stigma, stereotyping and overt discrimination.  Victimisation and bullying resulting from ignorance of employers and colleagues is also prevalent.  
Assumptions about the needs of people with disabilities

2.5
Often incorrect assumptions are made regarding the ability of a person with a disability to perform the genuine and reasonable requirements of the role. These include:

· Pre-judging a person’s capacity and productivity on the basis of a visible or disclosed disability.  People are regarded as either not capable of performing a task or only able to do so intermittently.

· Assumptions that a person with a disability will be less productive (and therefore less employable) than people without a disability.  

Recommendation 3
The Federal Government should consider a widespread high profile education campaign aimed at reducing discrimination against people with a disability, discouraging incorrect assumptions about their needs and abilities and discouraging stigmas and stereotypes.  A widespread campaign should be undertaken similar to the Federal Government’s campaign Violence against Women – Australia says no launched June 2004.  This campaign was supported by literature and a 24 hour helpline.  In the context of the present inquiry, this type of campaign could be supported by a comprehensive information directory and employment advice helpline for both employers and people with a disability. 
Presumed safety risk

2.6
People with disabilities are sometimes presumed a safety risk.  Employers express concerns about meeting their obligations to other employees under Occupational Health and Safety legislation if they are to employ or continue to employ a person who is perceived a safety risk.

Case Study – mismanagement of ignorance and fear
Mack worked as a trainee kitchen hand and waiter in a restaurant. Mack’s employment conditions stipulated that he was to receive a certain number of minimum hours per week as part of his traineeship.  Mack was diagnosed as being HIV positive during the term of his traineeship and he advised the restaurant owner of his diagnosis.  
Mack noticed that as a result of notifying his employer of his HIV status, his colleague’s hours were increased while his own were decreased.  Mack also claimed that the restaurant made no attempt to implement alternative procedures in the kitchen to accommodate his HIV status.  Mack resigned his traineeship position, but made a complaint to the EOCV.  This resulted in education of the workforce about working with blood borne diseases.
Recommendation 4
A strong education campaign similar to WorkSafe Victoria’s “Prevention of Bullying and Violence in the Workplace” launched in 2003, outlining that employer’s have a responsibility under both anti-discrimination and occupational health and safety laws to do as much as is practicable to eliminate bullying of people with a disability in the workplace.
Work inflexibility

2.7
Some employers insist upon inflexible work arrangements that a person with a disability may not be able to comply with due to the personal constraints their disability imposes upon them.  Examples include not being able to store medicines, needing to attend medical appointments, and requiring Auslan interpreters for meetings.

Lack of information about rights

2.8
People with disabilities may not receive adequate information about their rights and the assistance available to them to allow them to participate in employment.  There seems to be a lack of awareness of peoples’ rights under anti-discrimination law and what government support is available.

Recommendation

The Federal government should greater resources into funding education campaigns regarding the rights of people with disabilities and the assistance available to them to allow them to participate in employment.

Further Barriers

2.9
Further barriers to participating in employment by people with a disability include:
· Anxiety about their employer and/or colleagues finding out about their disability if they have not disclosed it and the resulting repercussions. 

· The additional personal costs imposed by their disability mean it is not worth joining the labour force.
· If they have experienced periods of unemployment it is likely that they will take longer to find a job that is a good match for their skills.   
2.10
A failure to address unreasonable barriers to participation in employment causes increased costs to government through:

· income support, 
· public housing, 
· employment assistance programs, and 
· a range of other support services.  

2.11
Excluding people with disabilities from employment causes an under-utilisation or deskilling of the labour force, which in turn can result in a loss of existing and potential national output.
2.12
Neglecting to address the barriers to participation will enable discrimination in employment to exist, thereby inhibiting the capacity of people with a disability to fully enjoy their rights in society.   
3 ISSUES FACING EMPLOYERS
Why employers are reluctant to recruit and retain people with a disability?

Paucity of information, and poor use of information, by employers

3.1
There is a paucity of information and advice available for employers about how to accommodate the needs of people with a disability in the employment situation.  In addition however, in the experience of the EOCV employer respondents have a tendency to not make use of all of the information sources available to them about various disabilities, or their obligations with regard to employing people with disabilities.

Case Study

Peter, who has Type 1 Diabetes, commenced applying to work for a company.  He was advised he did not satisfy the stringent medical standards required for entry and that the work concerned was not conducive to optimum diabetes management.  Peter had recommended to the company that they contact Diabetes Australia (Victoria) to seek expert reassurance that there was no medical reason why the company concerned should not recruit Type 1 Diabetics, and he was subsequently informed that this had occurred.  Nevertheless the employer, allegedly after consulting with Diabetes Australia (Victoria), determined that it could not provide alternative duties that would avoid the risk that a person with Type 1 diabetes otherwise faced in working there.  Peter lodged a complaint with the EOCV.  At conciliation an agreement was ultimately reached between the parties for the employer to reconsider Peter’s application in the light of a specialist endocrinologist assessment.

3.1.2
Employer organisations, the Federal government and Non-government organisations should work together to establish a Disability Employment Resource Centre.  This would be a central storehouse of information about the hiring of people with disabilities, with the capacity to refer to specialist expertise as desirable.  The marketing of such a central storehouse, and any other available sources of information would require significant strategic support and funding.
Recommendation 5

Employer organisations, the Federal government and Non-government organisations should work together to establish a Disability Employment Resource Centre.  This would be a central storehouse of information about the hiring of people with disabilities, with the capacity to refer to specialist expertise as desirable.  The marketing of such a central repository, and any other available sources of information, requires would require significant strategic support and funding.

Actual or perceived costs of adjustments

3.1.3
Employers find both the real and the anticipated or perceived cost of adjustments required to accommodate someone with a disability an inhibiter to their employment. There is a lack of knowledge of the assistance that is available to employers to accommodate employees with disabilities.  Consideration should be given to using the tax system to write off the cost of aids and equipment used by employees with disabilities, to provide an incentive for their hiring and ongoing employment.
Recommendation 6
The assistance available to employers for employing people with disabilities should be better publicised.

Recommendation 7
Consideration should be given to using the tax system to write off the cost of adjustments, aids and equipment used by employees with disabilities, to provide an incentive for their hiring and ongoing employment.

Misconceptions about productivity of people with a disability

3.1.4
It is the opinion of our Disability Outreach Worker that there are ongoing misconceptions held by employers about the productivity of people with a disability, particularly those with intellectual, psychiatric or cognitive disabilities.

Difficulties with attitudes of other staff

3.1.5
Employers must contend at times with the attitudes of their other employees who can make it difficult to hire or retain employees with disabilities.  Employer’s are responsible for the workplace in this regard and are vicariously liable for discrimination performed by their employees.

Case Study – mismanagement of co-worker bullying and victimisation
Lisa was employed at a livestock exchange yards.  Her duties included computer work, droving cattle and cleaning scales and troughs.  Before she commenced her employment she had informed her employer that she had epilepsy and that when she felt a seizure was likely to occur she would inform a co-worker then leave for a rest.  

This situation was not a problem with her employer until her co-workers became aware of her epilepsy.  Lisa’s co-workers refused to work with her on the basis they felt that she was ‘unsafe’ in the work place.  Lisa was bullied and harassed by her co-workers because they thought she was a risk to their safety.  On account of this on-going bullying, management moved Lisa away from her co-workers and gave her menial tasks.  The bullying by co-workers continued, management did nothing further, and Lisa felt compelled to quit her job. 

What are some of the incentives for employers to recruit, hire and retain people with disabilities?

3.2.1
Using a non-discriminatory recruitment strategy, inclusive of people with disabilities, will mean that employers attract a wider pool of applicants from which to select the best person for the job.

3.2.2
Ensuring that an employer’s human resources practices allow for the hiring and retaining of people with disabilities means that they are more likely to have a productive and creative workforce.  They will be using the skills and abilities of a diverse workforce.

3.2.3
People who are appreciative of being hired in this way are more likely to reward employers in terms of meeting or exceeding performance standards and increased employee retention.

3.2.4
A workforce that is diverse in terms of including people with disabilities can possibly link itself to potential markets with similar diversity.  People with a disability form a significant part of the consumer market.
3.2.5
The total workforce acquires creative problem-solving skills as a result of being confronted with some non-standard challenges.

3.2.6
Employers develop a reputation as a fair employer and an employer of choice among talented candidates, the public, customers and clients.

3.2.7
The employers who attract a diverse talent pool are less likely to be exposed to the costs and adverse publicity of legal action involved in anti-discrimination cases.  They also avoid the negatives of lost time involved in preparing for and attending Commission and Tribunal hearings, and lower morale among existing workers.

Recommendation 8  
The above costs and incentives should be promoted to employers.  (An example of this having occurred is in the EOCV’s recently published “A Fair Go for Job Seekers” Best Practice Guidelines, which is attached in hard copy and also available on the EOCV web site at http://www.eoc.vic.gov.au).

What are some practical solutions to the issues facing employers and what strategies would make a positive difference?
Solution 1: Information directory
3.3.1
A need exists for a comprehensive information source or directory for both employers and people with disabilities.  Such a directory should include information and advice on reasonable accommodation issues, government assistance, rights and obligations and disability specific information.

3.3.2
In the United States, the Office of Disability Employment Policy (ODEP) provides a service known as the Job Accommodation Network (JAN) to employers, people with disabilities, their family members, carers and other interested parties.   JAN’s mission is to facilitate the employment and retention of employees with disabilities by providing employers, recruiting agencies, and people with disabilities information on how to accommodate a person in employment, self-employment, small business opportunities and other related information.  In the US JAN represents the most comprehensive information source on job accommodation for people with disabilities.  

3.3.3
A further service provided by the US ODEP in the Employer Assistance & Recruiting Network (EARN).  EARN is a free service that connects employers with skilled candidates with a disability – it provides a recruiting service, tools and resources, and outlines success stories and a business case for employing people with disabilities in both the public and private sector.  EARN also supports employers by providing technical advice, expertise and guidance on topics such as job accommodation, legal and management issues.    

Recommendation 9
The Federal Government should establish an information directory and recruiting service similar to the US models of the Job Accommodation Network and Employer Assistance & Recruiting Network for the Australian context.  

Solution 2: Systemic approaches to individual complaint handling

3.3.4
The EOCV currently addresses issues of systemic discrimination through handling complaints made to the Commission in a way that will result in outcomes which will assist more people than just the original complainant.   

3.3.5
The case study below demonstrates this approach.  In this case, the complaint was lodged by a vulnerable complainant, but by taking a systemic approach to complaint handling it resulted in the creation of a non-discriminatory environment that affected more than the individual making the initial complaint.

Case Study

Mary, who requires a wheel chair, booked a room via the internet at a large city hotel, and specifically requested wheelchair access.  A return e-mail confirmed the booking and a deposit was deducted from her credit card.

A later e-mail advised that a wheelchair accessible room was not actually available so the booking was for a standard room.  Given this was not suitable, the complainant cancelled the booking, only to find the respondent refused to refund the deposit.  It appears that the internet booking system was one that treated disability requirements as special requests, which could then only be processed once a booking had been accepted, rather than a condition of reservation.

The very lodging of the complaint caused the matter to be brought to the attention of the General Manager who wrote to the EOCV in less than 2 weeks to say that changes had been implemented to how certain bookings are handled via their website, and advising of a direct apology and remedy being made to the complainant.

The complainant's letter of withdrawal referred to the changes being made to the reservation system, as well as her advice that reservation staff would be trained in better ways to handle customers with disabilities, and that she would be advised of developments.

Recommendation 10
The EOCV recommends that all State and Federal anti-discrimination bodies develop systemic processes for individual complaint handling further.  The EOCV also recommends that legislation be modernised to better accommodate and support this approach.

Solution 3:  Conducting investigations and inquiries into discrimination experienced by people with disabilities in relation to employment

3.3.6
The EOCV has the capacity under section 156(3) of the Equal Opportunity Act 1995 to investigate instances of discrimination provided they become aware of them in the course of dealing with a complaint.  In addition, the EOCV has the capacity to conduct inquires into matters of public interest relating to discrimination and equal opportunity under its broad educative and research powers in section 162 of the Act.  
Case Study - Recruitment Enquiry
From 2002 to 2004 the EOCV conducted and inquiry into the recruitment industry’s awareness and understanding of equal opportunity laws and practice.  The recruitment industry was seen as ideally placed, as a conduit between job seeker and employer, to challenge discriminatory practices and to improve the access people have to employment.  

As part of the gathering information for this inquiry three categories of job seekers were surveyed, one of these being people with disabilities.  People who work with or represent job seekers were asked how recruiters and employers treated people with disabilities, the effectiveness of equal opportunity legislation etc.  Other information sources were in-depth qualitative interviews with recruitment consultants and their employer clients, and a quantitative telephone survey with 70 recruitment consultants.

Feedback from the job seeker representatives included that 33% believe that their clients are most likely to be satisfied with the current legislation but not think it effective, another 33% believe there should be changes, with the remainder either satisfied or having no comments.  When asked to describe what led them to believe that personal characteristics were an issue in recruitment, responses included: “Some applications may ask if the candidate has a disability/illness.  Clients at times don’t know if they should disclose or not, fearing discrimination based on their disability rather than their ability.”  Asked if their clients include a range of different disability types do their experiences vary, one response included: “Psychiatric clients may appear to be fine initially, however, once employed, concerns might arise.  Clients become unwell in jobs and employers are not understanding/compassionate towards this.” 

Recruiters emphasised that the largest single factor causing compliance problems was attempts by employers to influence the type of people referred to them by recruitment consultants.  In the face of this pressure by employers, 76% of respondents (being people who had agreed to participate in the survey with the EOCV) said they always made every possible effort to comply with the Act.  Nine out of 10 agreed that they tried to inform or educate businesses about the Act.  However, in exploring the practices of recruitment agents further, 33% agreed that they sometimes ruled out candidates even though they know they shouldn’t.  

The personal characteristics causing most compliance difficulties were nominated as being age (63%), followed by gender (37%), previous health/WorkCover claims (33%), disability (26%) and finally race (24%) [The categories were not mutually exclusive, and there were also a range of additional minor categories].

At the conclusion of the recruitment enquiry the EOCV worked with the employer, human resources and recruitment industry peak bodies to produce Best Practice Guidelines on Recruitment which the industry is assisting to distribute.  Information about the inquiry, along with detailed pdfs for all the research referred to above, the Best Practice Guidelines, and the Final Report are available on the EOCV web site at http://www.eoc.vic.gov.au
Recommendation 11
That HREOC make use of the detailed findings pertaining to people with disabilities as contained in the EOCV’s Recruitment Inquiry’s Final Report, which is attached to this submission and is available on the EOCV’s web site.

Solution 4: Disability Action Plans and Affirmative Action Programs
3.3.7
The DDA provides that employers may prepare and implement a disability action plan. Whilst the DDA provides that action plans must include provisions that devise policies and programs, the review of practices and the setting of goals and targets all aimed at achieving the objectives of the DDA, the preparation of action plans and their lodgement with HREOC is voluntary. Indeed HREOC has noted that the take up rate of action plans has not met the expectations of many in the disability and human rights field
.
3.3.8
Both the public and private employment sector should be required to produce plans other programs aimed at identifying barriers and disadvantage that restrict the participation of people with disabilities from entering employment within these sectors and progressing though such sectors.  These specific targeted programs should address structural and attitudinal issues which underpin the lack of opportunity for people with disabilities to participate in employment.

3.3.9
Requirements for affirmative action programs already apply to the private sector in relation to women.  The Equal Opportunity for Women in the Workplace Act 1999 (Cth), which covers companies with more than 100 employees, requires employers to submit an annual workplace program to the Equal Opportunity for Women in the Workplace Agency.  If an employer does not lodge a report or provide further information when requested, then the employer may be named in Parliament.  Such an employer then becomes ineligible for government contracts and some forms of industry assistance. 
Recommendation 12
The EOCV recommends that the elimination of discrimination against people with a disability in employment contexts and the promotion of equal opportunity requires affirmative action, and that an appropriate model for the private employment market is the one applied to women under the Equal Opportunity for Women in the Workplace Act 1999 (Cth).
3.3.10
Whilst disability action plans lodged with HREOC must meet the requirements under the DDA in order to be eligible for lodgement, there is no ongoing reporting or monitoring role for the HREOC beyond considering relevant disability action plans in the context of assessing individual complaints.  In the EOCV’s opinion, regular independent review of action plans/programs will best serve the broad principles underpinning anti-discrimination legislation. 

Case Study - Alternative approaches to reporting and monitoring
In Victoria, the Multicultural Victoria Act 2004 (Vic), aimed at establishing principles of multiculturalism, provides a model of annual reporting requirements for government departments with respect to, amongst other things, major improvements or initiatives developed to promote multiculturalism and meet the needs of Victoria’s diverse communities. This Act gives the relevant Minister the capacity to seek additional information from departments.  It also requires the relevant Minister to table a report consolidating the information submitted by the departments as a means of public accountability towards the objectives of the Act. 
A more proactive model exists in the United Kingdom’s Disability Rights Commission Act 1999 (UK) providing for rigorous powers of compliance with disability discrimination legislation and using disability action plans as enforcement mechanisms. That Act provides that the Disability Rights Commission may conduct a formal investigation for any purpose associated with eliminating discrimination against disabled people, promoting the equalisation of opportunities for disabled people and encouraging good practice in the treatment of disabled persons. If, in the course of a formal investigation, the Disability Rights Commission is satisfied that a person has or is committing an unlawful act, it may serve a “non-discrimination notice”. This requires the person to develop and implement an action plan aimed at addressing the contravention.  The Disability Rights Commission may also review an action plan and require it be revised if it is inadequate and the Act sets up certain enforcement powers through the County Court to compel a person to carry out any action specified in an action plan.

Alternatively, the Ontarians with Disabilities Act 2001 (Canada) (“ODA”), places a direct obligation on Government departments of Ontario to make their facilities, practices, programs and publications and internet sites more accessible and inclusive. This Act specifies that each department is responsible for preparing annual accessibility plans and making them available to the public. The plans must address a broad range of disability issues with accessibility planning being integrated into business planning cycles to ensure efficient and meaningful outcomes. Departments must consult with the Accessibility Directorate of Ontario when preparing their annual plans, with the directorate providing proactive on-going support and outreach.

Recommendation 13
The EOCV recommends that for action plans to be effective in increasing equality of opportunity and reducing discrimination, it is necessary to ensure that the implementation of plans is monitored and their effectiveness audited regularly.  
3.3.11
Presently, the only form of independent assessment of disability action plans occurs on an ad hoc basis via assessment of an individual complaint of disability discrimination under the DDA by HREOC, the Federal Magistrates’ Court or the Federal Court. This present situation offers no quality assurance of action plans developed by various government entities, nor does it ensure consistent protection of rights and implementation of responsibilities across government and the private sector. In the EOCV’s opinion assessment of disability action plans needs to go further than the present situation. 

Recommendation 14
The EOCV recommends that the assessment and monitoring of disability action plans the public sector should embody both a proactive and responsive approach; a proactive approach aimed at ensuring at the outset that action plans will be effective in removing barriers to participation and opportunities for people with a disability in employment without the need for people to lodge complaints; and a responsive approach, ensuring that in the event a complaint is made, an assessment of the plan is then triggered. 

Recommendation 15
As a corollary to the monitoring and auditing role proposed, in the event that a complaint of discrimination is made against a government entity or a private sector employer HREOC should have an express legislative mandate to:

· Consider the respondent disability action plans in the assessment of complaints; and

· Make recommendations for amendments to the action plan of the government entity/employer which is the respondent in the complaint and require that government entity to publish that recommendation in its annual reporting to parliament.

Recommendation 16
The EOCV recommends that the Federal Government ensures that its departments and authorities are appropriately resourced so that effective disability action plans can be developed and targets met to reduce discrimination.

Solution 5:  Co-regulation between human rights agencies and the public sector
3.3.12
Depending on the model adopted, co-regulation between human rights agencies and the public sector can be used to ensure a range of things, such as:

· Promoting sensitivity to the different needs of client groups, including people with disabilities;

· Eliminating systemic discrimination in the provision of services by the public sector;

· Ensuring the workforce reflects the diversity of the community, including disability;

· Removing barriers to physical access; and

· Requiring the providers of goods and of services with whom the public sector enters into contracts to ensure they are sensitive to diversity issues.

3.3.13
Several jurisdictions, interstate and around the world, have moved beyond the complaints-based model and have instituted a more proactive approach to requiring compliance with equal opportunity legislation.  These include schemes targeted at ensuring employers take steps to ensure that their recruitment and management practices create a workforce that refects the diversity of their community, for example the Canadian Employment Equity Act 1996 and Northern Ireland’s Fair Employment and Treatment Order 1998.  Other schemes are directed at public bodies, and place a statutory duty on such bodies to address discrimination and promote equality in their various policy, program development and service delivery functions.  Examples of this include the section 75 “equality duty” in the Northern Ireland Act 1998, the United Kingdom’s Race Relations Act 1976, as amended in 2000, and its Equality Bill 2005.  
Case Study – Western Australian “Substantive Equality” framework
Earlier this year the Western Australia Government adopted “the Policy Framework for Substantive Equality”, to be administered by the Equal Opportunity Commission, which aims to eliminate systemic discrimination in the provision of public sector services and promoting sensitivity to the different need of client groups.  The policy framework outlines a way for achieving equitable outcomes in service provision in the public sector.  It presents a process of continuous improvement through which agencies can progress.  

Working with the Western Australian Commission, agencies will:

* Assess how policies, programs and practices affect Indigenous people and ethnic minorities;

* Monitor the implementation of policies and programs and make sure they meet the diverse needs of the people;

* Ensure staff are equipped with the knowledge and skills to address systemic racism;

* Recognise and appraise organisational progress towards achieving substantive equality.

Recommendation 17
The EOCV recommends that Federal Government investigate introducing a system of co-regulation between an agency such as HREOC and the public sector to achieve proactive compliance with equal opportunity legislation.
Solution 6:  Employer self-regulation with sanctions
3.3.13
An alternative solution would be to have employers, both in the public and private sector, agreeing to regulate themselves in relation to improved access for people with disabilities to enter the workforce.  Certain objectives could be agreed with government, such as best practice recruitment; regular training of staff; proactive accommodation of people disabilities; and actively seeking Commonwealth Government assistance and support. 
3.3.14
The Government, perhaps delegated to State and Territory anti-discrimination agencies, could monitor the implementation of the undertakings by employers.

3.3.15
Employers would be given a set period of time, say 5 or ten years, to demonstrate their system of self regulation is operational to the satisfaction of the various anti-discrimination agencies.  Failing this the Government would intervene with its own system of regulation.
Recommendation 18

The EOCV recommends that the Federal Government investigate the possibility of introducing a system of self-regulation amongst private sector employees whereby they would agree to undertake various steps in relation to the employment of people with disabilities.  Where these undertakings are complied with then the Government would intervene with its own system of regulation.
Solution 7: Positive obligation regarding employment of people with disabilities
3.3.16
A more interventionist alternative would be to impose positive obligations on employers to employ a certain proportion of people of people with disabilities, and then require employers to report on the progress in meeting their obligations.

Case Study – Positive obligations regarding employment

Below are links to three overseas initiatives where employers have duties imposed on them to report on their obligations to employ certain categories of employees.  While these do not necessarily currently apply to people with disabilities, certain elements could be transferred to such a scenario.

1.  Northern Ireland

http://www.ofmdfmni.gov.uk/equality/fairemploy.htm

The Fair Employment and Treatment (Northern Ireland) Order 1998 makes it unlawful to discriminate against someone on the ground of a religious belief or political opinion.  Significant duties are put on employers not found in other legislation in Great Britain.  All private sector employers with more than 10 full-time employees must report on their recruitment, training and promotion practices, with the Equality Commission able to investigate any Northern Ireland employer at any time to ensure fair participation. 

2.  Canada

http://www.chrc-ccdp.ca/employment_equity/default-en.asp

The Employment Equity Act aims to ensure that federally regulated employers provide equal opportunities to the four designated groups: women; Aboriginal people; persons with disabilities; and members of minorities.  Federally regulated employers include: Federal departments, agencies and Crown corporations, chartered banks, airline, television and radio stations, Inter-provincial communications and telephone companies, buses and railways that travel between provinces and other federally regulated industries, such as certain mining operations.

The Canadian Human Rights Commission ensures compliance with the Act and conducts audits.

3.  United Kingdom

http://www.homeoffice.gov.uk/comrace/race/raceact/amendact.html

The Race Relations (Amendment) Act 2000 places a general duty on public authorities to work towards the elimination of unlawful discrimination and to promote equality of opportunity and good relations between persons of different racial groups in carrying out their functions.  The general duty is supported by specific duties, which are enforceable by the Commission for Racial Equality.

4.
COMMONWEALTH GOVERNMENT ASSISTANCE
4.1
There are two main ways that the EOCV comes into contact with people in receipt of Commonwealth Government assistance.  The first is receiving complaints from people who are in receipt of disability support pensions and who are making complaints under the attribute of “impairment”.  The second is the work of the Disability Outreach Worker, who also coordinates the EOCV’s Disability Reference Group.  In addition, the EOCV contributes to legal and policy papers in the area, such as the Productivity Commission’s Report on the Disability Discrimination Act 1992 (Cth) and is participating in the debate on Victorian disability services legislation.  Finally, the EOCV receives enquiries from others who are not eligible to make complaints but who are referred elsewhere to more appropriate bodies, including to HREOC.
4.2
The EOCV understands that the responsibility for the “Work-based Attendants Care Scheme” is being transferred to the Job Network system for administration.  While the EOCV endorses any future growth in a system which has stagnated for many yeas, this is of some concern if it becomes solely restricted to people who are at work, rather than being also available for people with disabilities who are in transition, searching for work, retraining, or needing additional hours due to degenerative disabilities.
Recommendation 19

The EOCV recommends that HREOC advocates for a flexible application of the entitlement to the “Workplace Attendant Care Scheme” to ensure that it is of use to people with disabilities in both obtaining and retaining employment.

4.3
The acquired knowledge of people with disabilities causes it to be of the opinion that if the Federal Government wants to reduce the number of recipients on the disability support pension it should do so by comprehensive strategy that addresses the barriers to employment rather than the application of a more restrictive activity test.
Recommendation 20
Initiatives by the Commonwealth Government to reduce the number of recipients of disability support pensions should focus on an increased commitment to specialised employment assistance and training, removal of disincentives (such as high effective marginal tax rates and loss of concession card) employer incentives, and education to tackle workplace discrimination.

Attachment A:   EQUAL OPPORTUNITY COMMISSION VICTORIA

COMPLAINTS RELATED DATA

Table 1.  Complaints relating to Impairment in Employment
	Year and area
	No of Impairment Complaints
	% of Employment Complaints

	1997 - 1998
	
	

	Employment
	347
	50.29%

	Total
	690
	

	1998 – 1999
	
	

	Employment
	427
	60.83%

	Total
	702
	

	1999 – 2000
	
	

	Employment
	429
	63.27%

	Total
	678
	

	2000 – 2001
	
	

	Employment
	444
	77.79%

	Total
	771
	

	2001 – 2002
	
	

	Employment
	563
	70.91%

	Total
	794
	

	2002 – 2003
	
	

	Employment
	548
	71.63%

	Total
	765
	

	2003 – 2004
	
	

	Employment
	555
	73.80%

	Total
	752
	


Table 2  Total Enquiries received in relation to discrimination on the basis of Impairment

	Year
	No of Impairment enquiries
	% of All Enquiries

	1997 – 1998
	1955
	N/A

	1998 – 1999
	1789
	N/A

	1999 – 2000
	1845
	N/A

	2000 – 2001
	2103
	N/A

	2001 – 2002
	2310
	17.40%

	2002 – 2003
	1904
	17.30%

	2003 – 2004
	1410
	16.23%


Table 3.  Features of 2003 – 2004 Impairment Complaints

Employment = 
  555


Male Complainants = 
403

Goods and Services = 126


Female Complainants = 
345

Education = 

  55


Lodged on behalf of others =   4

Accommodation =      12


Total =


752

Sport =

  2

Clubs =

  2

Total = 

752
� In Victoria complaints of disability discrimination in employment have steadily increased.  In the last financial year, 2003-2004, 555 disability discrimination complaints were lodged with the EOCV and in the preceding financial year 2002-2003, 548 disability discrimination complaints were lodged with the EOCV.  See also Attachment A.


� � HYPERLINK "http://www.public-policy.unimelb.edu.au/conference2005/Gible.pdf" ��http://www.public-policy.unimelb.edu.au/conference2005/Gibl.pdf�





� See speech of Dr Sev Ozdowski, Acting Disability Discrimination Commissioner, given at


Salisbury South Australia on 19 February 2003, accessible at


http:/www.humanrights.gov.au/disability_rights/speeches/2003/enabling.htm.
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