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Temporary Exemption application ASTRA

The Deafness Forum exists to improve the quality of life for Australians who are Deaf, Deafblind, have a hearing impairment or a chronic disorder of the ear by:

· advocating for government policy change and development

· making input into policy and legislation

· generating public awareness

· providing a forum for information sharing and

· creating better understanding between all areas of deafness.

The Australian Subscription Television and Radio Association (ASTRA) has applied to the Australian Human Rights Commission (AHRC) for an exemption under the Disability Discrimination Act 1992 (DDA). This exemption would apply to its members eg FOXTEL and AUSTAR nominated channels.

Deafness Forum members, whose views are incorporated into this submission, include those of:

· individual consumers
· consumer associations (such as Better Hearing Australia branches, SHHH Australia (Self Help for Hard of Hearing People), CICADA groups (Cochlear implantees); Parents of Hearing Impaired Children groups

· service provider associations such as State-based Deaf societies, Audiology Australia, teacher of the Deaf associations, etc.
We have consulted with our membership who have informed us strongly that they oppose this application for exemption. 

Where comments from consumers are used, they may contain some inaccuracies of fact, they are included to show consumer perception and sentiment in this area

Consumer comment: Not happy….. the DDA is meant to provide protection and assistance to people with disabilities, while protecting industry from undue financial hardship. Where is the proof of financial hardship, when the industry could have easily planned and budgeted for 100% access. Where are the detailed costings to prove their case?
The proposed Temporary Exemption application fails to meet the legitimate and reasonable expectations of our members to work towards a negotiated agreement for achieving full and equitable access to TV broadcasting services.

Around 3.55 million Australians currently have some form of hearing loss. This number is expected to increase, partly due to the ageing of the population. Therefore, we feel this is an issue that must be addressed firmly and fairly and not swept under the table, nor should decisions be made that contribute to social exclusion.  

Consumer comment: Even with the aid of expensive assistive hearing devices, the quality of sound is not sufficient to overcome my severe hearing deficiency - captioning makes all the difference to my understanding of what is taking place on screen.

We do not feel it is in the Australian community’s best interests to grant this exemption. 
Consumer comment: The question in the minds of many hearing impaired people is ‘why are we still having this battle over captions and why are subscription TV companies still not required to comply fully with the DDA which was after all passed in 1992?’

In our submission to the Departmental Investigation into media access we have made it clear what outcomes we are seeking in terms of the levels of captioning in the subscription TV area.

Consumer comment: This whole business of temporary exemption sounds like the thin edge of the wedge. 
Our specific comments relating to the exemption application are listed below. 

Lack of detail
The application makes achievement of targets subject to "best endeavours". We are concerned about the vague nature of this wording and that it is open to interpretation.

Consumer comment: If ANY exemption is provided, every channel must be listed, with the target for each channel - otherwise PAYTV can bring in extra channels and provide nothing on those channels.

ASTRA is offering captioning of an Australian News and an Australian Sports Channel within the five year exemption period but does not specify the channel or when it would commence.
The application makes reference to music copyright issues which we do not believe are based in fact. 

Australian content

The application implies that captioning of Australian content is more difficult. We make the point that is more important that Australian viewers have access to captioned Australian content.
Quality of captions

The application from ASTRA has not addressed captioning standards, which we have been working on closely with the free TV industry recently. We expect that quality standards should be included in the exemption, subject to ASTRA developing standards (or accepting the same as Free TV).
Making complaints remains problematic for consumers. 

Consumer comment: A complaints system though, appears to make things too hard for the majority of hearing impaired to register their complaint. This is complicated by the problems often being experienced at night and offenders not having the staff to receive and deal with complaints. Many hearing impaired have difficulty in actually finding the correct agency to complain to. Of course many hearing impaired people also find the phone difficult and they are often put off by not having had any results from previous complaints made about captions.  
Levels and measurement of captioning
In some areas the subscription TV channels are already captioning more than they were required to do under the previous exemption. In some cases this may be because captions come from overseas, or because repeats of shows with captions contribute to the percentage. 

Consumer comment: I can't see why the deaf and hearing impaired should be denied the enjoyment that others get when the technology is available for captioning and I imagine that imported shows have already been captioned for overseas requirements.

In the new exemption application, in some cases the required amount is less than what they are currently achieving. We expect that the next exemption should require an improvement on the current (actual) levels of captioning to ensure there is no regression.
ASTRA has given two different ways to measure performance. Currently it is relatively easy for a viewer or consumer organization to assess whether the targets under the current method are being met. The second proposal, share of viewing (SOV) relies on information held by the subscription TV industry, and access to this information is not provided in the exemption application. As far as I can work out, SOV means that the most popular programs would be captioned. But consumers may find it difficult to assess performance against this measure and would have to rely on industry provided figures. 

It is our understanding based on primitive analysis that the Basic subscription package gives a consumer access to around 17% of programming that has caption. In other words, to access reasonable amounts of captioned programs, a consumer has to pay additional money in order to get the channels with higher levels of captioning. This appears discriminatory to us. We believe that the basic subscription package should be required to meet the minimum level of captioning. 

Consumer comment: This is really pathetic – captioning is not a new issue – the onus must be on them to show why a paid service should have anything less than what a free service provides. The public deserves captioning 100% on a paid service, and nothing less. Or are they going to discount the rate to that at which captioning is provided i.e. !7% captioning, so only pay 17% of the price!!!

Last year we had an issue with one channel on free to air television dropping their rate of captions. This relates to the way that averages are measured and we would prefer to require averages are across a shorter period eg a quarter or a month, rather than the year. 

Consumer comment: Any exemptions are documented so that captions may not be less than they are already providing, They need to be improving, not reducing.
Conclusion

We are very much opposed to the application as it stands. 

Consumer comment: Can't really see why they (ASTRA) should get an exemption it is not as if it has been foisted on them at a moment's notice. I feel they are just dragging the chain in the hope it will all go away. 

We propose that 1% of revenue should be spent on accessibility. This does not impose financial hardship on the channels.

Consumer comment: A 5 year exemption is ridiculous – max one year, with 3 monthly reports on captioning rates. If they don’t like this, then they should not get the exemption, after al, reporting is far cheaper than doing the captioning. The onus is on them, not us, to show just cause, on a continuing basis, to show why they are ripping us off!!! If they don’t like it, they can shut down their channels – they are using the AHRC process to boost their bottom line, and nothing more. Maybe they should be showing us there profit and loss figures for the year, and we will really see how much it is hurting them….. 

Our members, and all Australians who are Deaf or have a hearing impairment are entitled to the protection of the law and the Government’s wholehearted endorsement and application of that law. If ASTRA and the subscription TV broadcasters who have made this exemption application do not commit to meaningful improvements on the way to 100% captioning, then we feel the Government has no option but to mandate their actions, probably though legislation. 

Consumer comment: When an exemption runs out, the expectation should be 100% - the onus is on them to show why they shouldn’t do 100%, not on us to show why they should not have an exemption, or that their achievement over their previous exemption gives them a right to a further exemption.

We ask the Australian Human Rights Commission to facilitate direct discussions between the deafness sector and subscription television industry to address the abovementioned issues, before deciding on the application to see if some of these issues can be further developed.

Yours sincerely
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Nicole Lawder
CEO, Deafness Forum of Australia 
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