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1 INTRODUCTION AND EXECUTIVE SUMMARY

The protection of religious freedom in a given stgidepends on a range of factors,
including the degree of political and popular cortmant to the principle of religious

freedom, and the legal and institutional arrangaméor the protection of religious

freedom. If political and popular commitment toigedus freedom is strong, legal

protections may not be as important as they woeldnbsocieties where religious

liberty is contested, or religious sectarianisndiscrimination is rife.

This background paper does not attempt to asseskevkl of political and popular
commitment to religious freedom in Australia, ordi@w a conclusion as to the extent
or severity of problems that religious individuals organisations experience on the
ground. This is the role of the broader inquiryngeundertaken for the Australian
Human Rights Commissidninstead, it focuses exclusively on the strengththef
current forms of legal protection available to gedus individuals and organisations
in Australia, and on the way in which religion i®dted in the Australian court
system®

1.1 SUMMARY OF REPORT

1.1.1 International Law

Australia is party to a number of internationahtres that protect the right to freedom
of religion or belief and prohibit discriminatiomdhe basis of religion. These rights
have been further fleshed out in a range of doctsnamd cases. While this
international law does not become part of the Adlistn law automatically, it is
significant in at least three ways. First, Austals bound by international law in
international courts and tribunals, and should Inghtly breach its international
obligations. Secondly, international human riglats lcan influence the interpretation
of legislation and the development of the comman [@hirdly, the Commonwealth
Parliament has limited power to pass legislatibit. wishes to legislate in the area of
religious freedom it will have to rely on the ‘extal affairs’ power in théustralian
Constitution to do so. This requires that any legislation tietpassed by the
Commonwealth Parliament be closely linked to therimational treaties on freedom
of religion or belief. At present, Australia hasnedovery little to legally protect
religious freedom in the form required by releviatérnational human rights treaties.

1.1.2 Constitutional Law

The Australian Constitutionincludes limited protection of religious freedom.
Section 116 prohibits the Commonwealth Parliameninfenacting legislation that
would prohibit the free exercise of religion oraddish a religion. This constitutional
protection is, however, limited in many ways. lphgs only to the Commonwealth
and not to the States. It does not apply to alkegoment action but only to legislation
or actions taken under legislation. It does nofitsrierms, protect beliefs that are not
religious (although the High Court has interpretedo extend to atheism and

2 Although, for an important forerunner to the emtr inquiry and for evidence of problems with

religious freedom in practice in Australia, see HunRights and Equal Opportunity Commission,
Article 18: Freedom of Religion and Bel{@®98).

I would like to thank the following people foretin assistance with the research and editing af thi
report: Perry Herzfeld, Tiffany Wong, Harini GaykaiAmarasinghe and Jessica Qiu Chen Liang.



agnosticism at least). In addition, the High Cobds interpreted s 116 very
restrictively so that it has little force.

If more comprehensive constitutional protection lgooe desirable there are at least
two forms it could take. It could extend the cutrgmovision to the States and
Territories, to executive actions and to beliefsnadl as religions. Alternatively, it
could entrench a right to religious freedom basedimdernational human rights
treaties, rather than the current provision thaly aestricts Parliament’s power.
However, similar attempts at constitutional chahgee been rejected in the past and
it would be undesirable to work towards a congonal right to religious freedom
outside the context of a more comprehensive billrights, given that religious
freedom often conflicts with other rights and shibnbt be given primacy over them.

1.1.3 Bills of Rights

Australia has no constitutional or statutory billrights that applies across the whole
country. Both Victoria and the ACT do have humaghts Acts that include
protection of freedom of religion or belief and tthaohibit discrimination on the
basis of religion or belief. There is little casavlon these areas in Australia to date
and so it is necessary to rely on case-law fronergtlirisdictions to predict what type
of cases might arise if Australia were to introdadill of rights. Such a survey
demonstrates that there are a variety of approatias courts adopt to cases
involving freedom of religion or belief. No couraé found that religious freedom can
never be limited or restricted — religious beliefed not put a person or religious
body above the law. However, the best dividing logween the religious freedom
rights and other important rights and freedomsdsraplex question, and one that has
received different answers in different contexts. pkesent, however, Australians
outside the ACT and Victoria do not have an effectiorum where they can
complain of breaches of their religious freedomisTis not in compliance with
Australia’s obligations in international law to peot freedom of religion or belief.

1.1.4 Discrimination Law

Discrimination law is relevant to freedom of retigi or belief in two ways. First,
many jurisdictions prohibit discrimination on thadis of religion in areas such as
employment, accommodation, education and so fditle. Commonwealth does not
prohibit discrimination on this basis and there goed reasons to say that it should.
Secondly, exemptions to non-discrimination laws @ten given to religious bodies
in particular circumstances (for example, in relatito the operation of religious
schools) or more generally. Some such exemptioasnacessary as an element of
religious autonomy and freedom but they also hkaeepbtential to undermine the aim
of non-discrimination. The precise balance to bect between these two important
social goals is a matter of public policy, but #hés an argument that the current
exemptions are too broad and vague, and insufflgiénked to the goal of protecting
religious freedom.

1.1.5 Religious Vilification Law

Laws that prohibit vilification of a person or péen the basis of their religion have
been passed by several States but not at Commadhvea| or in the other States or
Territories. Religious vilification or hate lawsrcalay a role in protecting freedom of
religion or belief, particularly for religious minties. Vilification on the basis of



religion can prevent people from exercising theiligion freely for fear of threats,
intimidation or hostility. However, some concerra/é also been raised with respect
the potential for such laws to be used to restrgorous criticism of religion and
regarding their potential to intrude on the religgdreedom of those whose religion
requires them to condemn what they perceive agioeb falsehoods. As with
discrimination law, the precise balance to be &thetween the two legitimate sets of
interests is a matter of public policy rather thaw. However, if such a law were to
be introduced at the Commonwealth level, therega@d reasons for adopting the
international law conception of religious hate lanather than the definition used in
State legislation in Australia.

1.1.6 Court Procedures and Practices

People of a wide variety of religions and beliesstigipate in courts as judges, court
officials, jurors, parties and witnesses. It is ortant that their religious beliefs be
respected to the extent possible while also respetie need to protect the right to a
fair trial, open justice and the practical limitats of the court system. This report
deals with three key areas in which court practaras$ procedure have the potential to
impact on freedom of religion or belief: the takiofjoaths, the wearing of religious
apparel, and intra-faith disputes or disputes téqtiire secular courts to take account
of religious beliefs. Recommendations are maderdagg a new approach by federal
courts to the oath, and with respect to how thesets might deal with issues relating
to appearance and intra-religious disputes.

1.2 ComMMON LAw

One further possible source of protection thabmmetimes raised by those who claim
that the law currently provides sufficient proteatifor religious freedom is the
common law. This can be dealt with briefly here tlas argument is a thin one and
does not require additional elaboration in the regérst, the common law can be
changed by a statute passed by any Australianapaeht. It is a weak form of legal
protection compared to that provided by legislatborthe Australian Constitutionlt
would provide little defence against a governmeatednined to limit religious
freedom.

Secondly, the common law quite possibly does notegt religious freedom. In the
Grace Bible Church v Reedmédtthe Grace Bible Church Cage* the appellant (an
unregistered, non-government Christian school) edighat there was ‘an inalienable
right to religious freedom and that that freedomrz be abridged by any statute of
the South Australian ParliamentThe appeal was dismissed unanimously by the Full
Court of the Supreme Court of South Australia, vidélling J commenting that such a
claim would require ‘a complete rewriting of hisggrgiven the numerous examples
of intersection between law, government and retigio the United Kingdom at the
time at which the common law was received in Auist™ White J likewise
concluded: ‘The common law has always recognisedtipremacy of Parliaments ...
and has never purported to prevent the Parlianmrent Bisserting and exercising an
absolute right to interfere with religious worshgmd the expression of religious

4 (1984) 36 SASR 376.
® |bid 377.
® Ibid 379.



beliefs at any time that it liked.Further, ‘the common law has never contained a
fundamental guarantee of the inalienable righeé§ious freedom and expressiéh.’

More recently, the Full Court of the Federal Codetscribed ‘freedom of religious
belief and expression’ as an ‘important freedomegally accepted in Australian

society’, reflected in s 116 of thdustralian Constitutionand art 18 of the

International Covenant on Civil and Political Rigtit This implies that religious

freedom has some status in the common law (in theegt of this case, as a
reasonable basis on which freedom of political camication might be limited) but

does not amount to the recognition of religiousedi@m as a right protected by the
common law’’

1.3 CONCLUSION

Australia has taken on international obligationpratect freedom of religion or belief
and to prohibit discrimination on the basis ofggn or belief. While there is some
protection given to religious freedom in tAastralian Constitutionit is far from
comprehensive. Likewise, there is no comprehernSammamonwealth legislation that
protects religious freedom or prohibits discrimioaton the basis of religion or
belief. There is a question mark over whether tiraraon law does in fact protect
religious freedom and, even if it does, it is a kvpeotection. In summary, then,
Australia has only relatively weak constitutionatldegal protection of freedom of
religion or belief and prohibition of discriminatian the basis of religion or belief.

" Ibid 385.

® Ibid 388.

® Evans v New South Wal2008) 168 FCR 576, 596 [79] (French, Branson Siathe JJ).

10 see als@\boriginal Legal Rights Movement Inc v South AuigtriNo 1] (1995) 64 SASR 551 for a
discussion of these issues.



2 |INTERNATIONAL LEGAL PROTECTION OF FREEDOM OF
RELIGION OR BELIEF

2.1 INTRODUCTION

There are numerous international treaties, deater®tind other instruments relevant
to the protection of religious freedom. Austrabaai party to several such instruments
and thus has an obligation in international lawctimply with them. While the
decisions of international bodies are not a sulistifor thoughtful decisions within
Australia about the appropriate way to protectgielis freedom in the Australian
context, they do provide a useful form of interoatil benchmarking. In addition,
international treaties have implications for Auktia law. While they do not directly
become part of Australian law, they do influence ithterpretation of legislation and
the development of the common law. In addition, pechaps most importantly for
the purposes of this report, they provide a basisichv both permits the
Commonwealth to legislate on matters relating tdigien and also provides
boundaries to the extent of that power.

2.2 INTERNATIONAL PROTECTION OF FREEDOM OF RELIGION OR
BELIEF

2.2.1 Universal Declaration of Human Rights, 1948

While the regulation of religion, including somegdee of religious toleration or
liberty, has been included in international treafier hundreds of yeafsthe modern
approach to the protection of religious freedontdgits roots to thé&niversal
Declaration of Human Right®f 1948 (‘Universal Declaration’.The Universal
Declaration was passed by the United Nations Gemesembly and is thus not a
binding treaty, but has become an important refergooint for the protection of
universal human rights and may have become custoimarnational law’

A number of the Universal Declaration’s provisiare relevant to religious freedom,
but the two most significant are arts 2 and 18ickat2 prohibits discrimination on a
number of bases, including religion (see the Apperfdr the full text). The
prohibition of discrimination on the basis of rédig is reflected in a wide range of
international treaties and other instruménts.

1 For a useful overview, see Malcolm EvaReligious Liberty and International Law in Europe
(1997) 45-103.

2 GA Res 217A (Ill), UN GAOR, 8 sess, 183 plen mtg, UN Doc A/RES/217A (l11) (1948).

® For an overview of the debate over whether this loccurred or not, see Oscar Schachter,
International Law in Theory and Practi¢&991) ch 15.

4 See, egConvention Against Discrimination in Educatjapened for signature 14 December 1960,
429 UNTS 93, arts 1-2, 5 (entered into force 22 M&@2); International Convention on the
Elimination of All Forms of Racial Discriminatiompened for signature 7 March 1966, 660 UNTS
195, art 5(vii) (entered into force 4 January 196RJERD"); International Covenant on Civil and
Political Rights opened fosignaturel6 December 1966, 999 UNTS 171, arts 2, 4, 1822026—7
(entered into force 23 March 1976) (ICCPRDgclaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on ReligmmBelief GA Res 36/55, 36 UN GAOR Supp
(No 51), 38" sess, 78 plen mtg, arts 1-8, UN Doc A/36/684 (1981) (‘198kclaration’);
Declaration on Race and Racial PrejudjddNESCO Gen Conf Res 3/1.1/2,"26ess, art 3, UN
Doc E/CN.4/Sub.2/1982/2/Add.1, annex V (1982xnvention on the Rights of the Chittbened



Article 18 of the Universal Declaration is the kpsovision protecting freedom of
religion or belief. It reads:

Everyone has the right to freedom of thought, cemae and religion; this right
includes freedom to change his religion or belafd freedom, either alone or in
community with others and in public or private,n@anifest his religion or belief in
teaching, practice, worship and observance.

2.2.2 International Covenant on Civil and Political Rights, 1966

The Universal Declaration was followed by two trestthat created binding
obligations on those states (including Australiadttbecame parties to them. The
most relevant of these from the point of view ofigieus freedom was the
International Covenant on Civil and Political RightICCPR’),> which includes a
non-discrimination provision in art 2 (see the Apgi&) and a specific protection of
religious freedom in art 18. While art 18 of thedER is based on art 18 of the
Universal Declaration, there are a number of distims that reflect the growing
controversy in the international community over theope of religious freedom
between the drafting of the two instruments.

Article 18 reads:

1. Everyone shall have the right to freedom of gidu conscience and religion.
This right shall include freedom to have or to adapeligion or belief of his
choice, and freedom, either individually or in coomty with others and in
public or private, to manifest his religion or leliin worship, observance,
practice and teaching.

2. No one shall be subject to coercion which wandgair his freedom to have or to
adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefaynbe subject only to such
limitations as are prescribed by law and are nergd® protect public safety,
order, health, or morals or the fundamental rigimd freedoms of others.

4. The States Parties to the present Covenantrtakdeto have respect for the
liberty of parents and, when applicable, legal dizars to ensure the religious
and moral education of their children in conformitigh their own convictions.

Article 18 is a more detailed provision for the geion of religious freedom than the
provision in the Universal Declaration. Some poimf particular note in the
distinctions between the ICCPR and the Universatl@ation are as follows. The
unambiguous protection of the right to ‘changeigieh in the Universal Declaration
has been replaced with the less clear ‘have ortadoghe ICCPR, although the
consensus among scholars working in this areaaisttiis formulation still includes

for signature 20 November 1989, 1577 UNTS 3, arts42 20, 29 (entered into force 2 September
1990) (‘CROC);Declaration on the Rights of Persons Belonging &tidhal or Ethnic, Religious
and Linguistic MinoritiesGA Res 47/135, annex, 47 UN GAOR Supp (No 49§, &2, 4, UN Doc
AJ4T149 (1992).

ICCPR, above n 4. The other was th&ernational Covenant on Economic, Social and @nalk
Rights opened for signature 16 December 1966, 999 UN{ehtred into force 3 January 1976).

10



the right to change religiohIn addition, a prohibition against coercion hagrbe
included. Both of these changes reflect some conabout missionary activities in
developing countries and the first also reflectsieaontroversy in certain Muslim
countries about whether conversion out of Islapeisnitted’ If religious freedom is
to be protected in Australian law, it would be preble to use the unambiguous
formulation referring to the right to change rebigi

The ICCPR also explicitly protects the right of grais and guardians to ‘ensure the
religious and moral education of their children @onformity with their own
convictions.” A similar formulation is found in tHeuropean Convention on Human
Rights®

2.2.3 Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief, 1981

It was intended that the general protection ofgrelis freedom in the ICCPR be
followed by a more detailed treaty on religiouseftem and non-discrimination. To
date, however, there has not been sufficient iatenal consensus or political will to
allow for such a treaty to be draftdédnstead, the General Assembly of the United
Nations has passed a non-binding declaration agioget freedom: théeclaration

on the Elimination of All Forms of Intolerance amd Discrimination Based on
Religion or Belief of 1981 (‘1981 Declaration’® The full text of the 1981
Declaration can be found in the Appendix.

Much of the 1981 Declaration overlaps with and eg¢pé¢he provisions of art 18 of the
ICCPR™ Sometimes it develops those rights, for examplénbjuding not only a
right to non-discrimination on the basis of religiart 2), but also creating a positive
obligation on States to ‘take effective measures pi@vent and eliminate
discrimination on the grounds of religion or beliafthe recognition, exercise and
enjoyment of human rights and fundamental freedionadl fields of civil, economic,
political, social and cultural life’ (art 4(1)). Hlurther elaborates on the right of
parents/guardians to have their children educatedrding to their religious beliefs
and includes the right to organise family life acliong to religious beliefs (art 5(1)).
However, it adds the limitation that ‘[p]racticekaoreligion or belief in which a child
is brought up must not be injurious to his physicalmental health or to his full
development’ (art 5(5)).

See, eg, United Nations Human Rights Commit@smneral Comment 22: The Right to Freedom of
Thought, Conscience and Religion (Art, 18], UN Doc CCPR/C/21/Rev.1/Add.4 (1993) (‘Gerera
Comment 22).

For an overview of the debate, see Bahiyyih GZitglFreedom of Religion or Belief: Ensuring
Effective International Protectioi(1996) 84—8. This debate was also played out, adthato a
different result, in the drafting of the Univer&aclaration: at 73—7.

Protocol to the Convention for the Protection ofrhlan Rights and Fundamental Freedomsened
for signature 20 March 1952, 213 UNTS 262, artrzdjeed into force 18 May 1954Protocol 1 to
ECHR’). However, a somewhat different approach that esipea the primacy of the child’s right
to religious freedom is found in the CROC, abow art 14 (see the Appendix).

Carolyn Evans, ‘Time for a Treaty? The Legal &idghcy of the Declaration on the Elimination of
All Forms of Intolerance and Discrimination’ [200Bfigham Young University Law Revié7,
625-7.

101981 Declaration, above n 4.

11 Evans, above n 9.
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The most important development in the 1981 Dedlamas that a more detailed list of
manifestations of religion is set out in art 6 oiddion to the traditional formulation
of ‘worship, observance, practice, and teaching’osg in the Universal Declaration
and ICCPR. The manifestations set out in art 6 edusive, rather than
comprehensive, and thus only represent a sub-seciothe possible range of
manifestations that are protected in internatidaal. The manifestations set out are
particularly focused on the rights of religious gos and organisations, including the
right to autonomy in the selection of clergy (afg)®, the right to purchase and
maintain places and objects of worship (art 6(a))d the right to raise funds for
religious purposes (art 6(b)). There is less detailindividual manifestations of
freedom of religion or belief.

2.2.4 United Nations Human Rights Committee General Commat 22, 1993

The 1981 Declaration is, at least in part, an gteto elaborate further the treaty
obligations set out in art 18 of the ICCPR. Anotaempt at elaboration of these
obligations at an international level@eneral Comment 22: The Right to Freedom of
Thought, Conscience and Religion (Art 1&eneral Comment 22’) of the United
Nations Human Rights Committée.The Committee is a body of human rights
experts from around the world with a number of cesibilities with respect to the
ICCPR, including receiving and determining indivadllcomplaints. From time to
time, they produce General Comments that set ait tinderstanding of particular
issues of interpretation arising under the ICCPReiiTviews are not binding but are
generally respected as an authoritative sourcedistng in interpreting the ICCPR.

The key General Comment dealing with art 18 is Gareomment 22 (set out in full
in the Appendix). General Comment 22 is the bestll@ition of the international law
obligation to protect freedom of religion or belidgf encapsulates the approach of
both the Human Rights Committee and other inteonati bodies, such as the
European Court of Human Rights, in defining thenhti¢gp freedom of religion or
belief as:

protect[ing] theistic, non-theistic and atheistieliéfs, as well as the right not to
profess any religion or belief. The terms ‘beliefid ‘religion’ are to be broadly
construed. Article 18 is not limited in its applice to traditional religions or to
religions and beliefs with institutional characs¢éigs or practices analogous to those
of traditional religions?

This approachto understanding the phrase ‘religion or beliaf’ useful in that it
makes clear that non-theistic and atheistic bebeés covered by art 18 (something
that is implicit but not express in the ICCPR) ado in recommending a broad
approach to defining religious freedom that doet give improper preference to
established or well-known religions. It is not, rexer, adefinition of religion or
belief insofar as it does not set out either a fi@stecognising religion or belief (as
compared, for example, to a whim or preferencesboghabits) or propose any limits
for the sorts of behaviours that might be consideetigious™*

2 General Comment 22, above n 6.

3 bid [2].

4 This can be compared to the approach of the Alisiradigh Court in defining religion which is
discussed at 3.3.
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General Comment 22 is more comprehensive than 88& Declaration in giving
examples of manifestations that encompass botkithdil and organisational/group-
related aspects of religious freedom. It sets euesal examples of activities caught
by the wording ‘worship, observance, practice, dadching’, saying that they
‘include not only ceremonial acts but also sucht@us as the observance of dietary
regulations, the wearing of distinctive clothing leeadcoverings, participation in
rituals associated with certain stages of life, #inel use of a particular language
customarily spoken by a group’”’

General Comment 22 also sets out guidelines ogitbhemstances in which religious
freedom may be limited. The internal aspect ofdoee of thought, conscience and
religion (sometimes known as tifigrum internum may never be interfered with by
the government, even in times of national emergéhche right to manifest a
religion or belief may be limited but only if théate can show that this was both
‘prescribed by law’ andrfecessaryo protect public safety, order, health, or morals
the fundamental rights and freedoms of others’ (@s[® added). The Committee
rightly notes that these are the only grounds orchvhimitations are permitted and
that any restrictions ‘must kdirectly related and proportionat the specific need
on which they are predicatet!’.

General Comment 22 is the most comprehensive atalete international law
instrument giving substance to the protection eeflom of religion or belief under
art 18 of the ICCPR. It represents the consideedi@ation of the group of human
rights experts entrusted by the international comiguwith interpreting the ICCPR
and should be understood as an authoritative amsb@gve, though not binding,
overview of the obligations under the ICCPR.

2.2.5 Other Relevant International Instruments and Case-law

A number of other international treaties, declarai and general comments refer to
religion or the protection of religious belief,laast in passing. A number of these are
set out in the Appendix and there is not space teedescribe them comprehensively.

Similarly, a comprehensive review of the internafib case-law interpreting these

articles is not possible here.

However, several key points about their contentimmade:

. The principle of non-discrimination on the basigealfgion or belief is
well established and is reiterated in almost all tbé relevant
instruments. If there is a part of the internatlolzav of religious
freedom that can lay serious claim to being custgniaernational
law, it would be this protection of all people frasiscrimination on
the basis of religion. (Although it should be notbdt, despite its legal
clarity, it is a principle that is hardly universabbserved.)

. The right to freedom of religion or belief encompeas a wide range of
both traditional and newer religions, and alsodislsuch as atheism,

5 General Comment 22, above n 6, [4].
1% \bid [1].
" bid [8] (emphasis added).
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agnosticism, and humanism. It also extends to iceother serious and
cogent beliefs (for example, pacifism) but pregisghat bounds there
are to the types of beliefs covered is unclear.

. Freedom of religion or belief can be exercised baittme and with
others; it has an individual and a collective aspdicis for the
individual, rather than the state, to decide whetbeexercise the right
individually and/or collectively.

. When individuals choose to exercise their religrathin an organised
religious group, the State must respect the autgrafrthis group with
respect to decisions ‘such as the freedom to chdosie religious
leaders, priests and teachers, the freedom to lisstademinaries or
religious schools and the freedom to prepare asttilolite religious
texts or publications:® That does not mean that these elements of
religious freedom can never be limited in complanwith the
limitations provisions in the ICCPR, but ratheaisecognition that the
communal aspects of religious practice are imporaaa can only be
limited where necessary in a democratic societyofa of the reasons
set out in the ICCPR. Interference by the statéssmes such as the
selection of clergy and other central aspects lafioeis practice would
require significant justification.

. Religious autonomy does not mean, however, thaigioek
organisations are ‘above the law’ or that any restns or
requirements on religious organisations are illegite. The precise
boundaries of religious autonomy, and the exterwhach respect for
religious autonomy should apply to works of religgogroups, such as
running schools or hospitals, is still contested.

. Freedom of religion or belief has both an interaall an external
aspect. The internal aspect (which includes freedaimthought,
conscience and religion) should not be interferedh.wExternal
manifestations of religion or belief can be legdiely limited but only
when ‘prescribed by law’ andnécessaryto protect public safety,
order, health, or morals or the fundamental righmtsl freedoms of
others’ (emphasis added). Restrictions must begotiomate to the end
served.

. While international treaties recognise that freedafreligion may be
limited because it interferes with the rights areetioms of others, the
determination as to when religious freedom shou&l/gl over other
rights has to be undertaken on a case-by-case. bdsiman rights
courts have been prepared to limit religious freedor a wide variety
of reasons in recent years.

18 \bid [4].
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2.3 THE RELEVANCE OF INTERNATIONAL LAwW

There are three primary ways in which the inteoratl law on religious freedom is
relevant to the protection of religious freedonAumstralia:

1. The international treaties to which Australia isparty and the
international customary law that binds Australiaeate legal
obligations in the international sphere to whichstalia is obliged to
adhere. In the case of some of the treaties whroltegt religious
freedom (for example, the ICCPR) individuals mayngrcomplaints to
international bodies if Australia fails to fulfis obligations.

2. International human rights law may be relevant tderpreting
Australian statutes or developing the common lawustralian courts.

3. International law may create both a basis on wthehCommonwealth
government can pass legislation to regulate ralgjioeedom and also
circumscribe the limits to that legislative power.

2.3.1 International Obligations

When Australia becomes a party to an internatianahty, it takes on a legal
obligation to act consistently with the tredfyThis does not translate into an
obligation on the government or rights of indivitkuthat are directly enforceable in
Australian court$’ It is sometimes said that international obligasiorequire
‘transformation’ through a decision of the Austaalilegislature or courts before they
become Australian la-

Similarly, there are certain rules of customargingtional law that are binding on all
members of the international community. Some oké¢hbave their basis in non-
binding but politically and morally significant dacations of the General Assembly,
such as the Universal Declaration. While these aiatibns do not create binding
legal obligations in themselves, over time they nmadgvelop into customary
international law if there is sufficiently signiiat state practice and a belief in the
international community that they have become a@ustomary international law
must also undergo a process of transformation beiftobecomes Australian law,
although there is some debate over its relationsitipthe common la®

Despite the fact that an obligation at internatidaar cannot be directly enforced in
Australian courts, it remains an obligation in ihérnational sphere. International
obligations must be adhered to and domestic legab—even constitutional —

19 |an Brownlie Principles of Public International La7" ed, 2008) 13.

2 Minister for Immigration and Ethnic Affairs v Teqh995) 183 CLR 273, 286-7 (Mason CJ and
Deane J).

% Donald K Anton, Penelope Mathew and Wayne Mordaternational Law: Cases and Materials
(2005) 406.

22 Brownlie, above n 19, 15.

% Nulyarimma v Thompso(i1999) 96 FCR 153. See also Andrew D Mitchell, iGeide, Human
Rights Implementation and the Relationship betwie¢grnational and Domestic Lawulyarimma
v Thompson(2000) 24Melbourne University Law Revielb.
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arrangements do not provide an excuse for a faituimplement these obligatiofs.
Some international treaties include provisions thiéww for their enforcement in
international institutions. Most notably in the text of religious freedom, the ICCPR
allows for both other member states and individuabs bring complaints
(‘communications’) to the Human Rights Committeéhy believe that their ICCPR-
protected rights (including freedom of religion)veabeen violated by Australfa.
While communications brought by other States are, iadividual communications
by Australians have become more common. The opimibrihe Human Rights
Committee is only advisory and there is no diredbecement of the decisions of the
Committee’® However, Australia suffers reputational loss wiiteloses these cases
and its capacity to work to promote human rightsthe broader international
community is lessened if it is perceived that Aalsrignores the rulings of expert,
international human rights bodies.

2.3.2 Influence on Statutory Interpretation and the Comma Law

There is a common law presumption that parliamem®sdnot intend to breach the
international obligations entered into by the exieelf’ Therefore, if a statute can be
interpreted so that it is consistent with Australiabligations in international law, this
interpretation is to be preferred to one that wded&dl to a breach of those obligations.
Like all presumptions, this one can be displaced ljear statutory intention to the
contrary’® Thus, leaving aside constitutional limitations fbe time being, if any
Australian parliament chose to limit religious fdeen in an Act it could do so and, if
it did so sufficiently clearly, there would be nedress through interpretation or the
claim that this statute breached Australia’s irdéional obligations. If, however,
there were an Act that impacted on religious freeda provision were interpreted
in one way but did not if it were interpreted ino#imer, then the courts could choose
the second interpretation on the basis of the pmpson that parliament did not
intend to breach international obligations to pecoteligious freedom.

International human rights protection can alsoufice the development of the
common law (although, as discussed above, therebmgyarticular concerns about
the compatibility of religious freedom with the coman law). There is also an
argument that there is a legitimate expectatiort tbammonwealth government
officials will comply with international obligatiain making decisions, or at least
give notice that they intend not to and provideogportunity for people affected by
the decisions to make representations about thig?8 While this has been accepted
by the High Court, later cases have underminegbitimeiple *°

2 Vienna Convention on the Law of Treatiepened for signature 23 May 1969, 1155 UNTS 331,
art 27 (entered into force 27 Jan 1980).

% Optional Protocol to the International Covenant Givil and Political Rights opened for signature
16 December 1966, 999 UNTS 302, art 1 (enteredfartee 23 March 1976).

% |bid, art 5(4).

%" See, egMinister for Immigration and Ethnic Affairs v Te¢h995) 183 CLR 273, 287 (Mason CJ
and Deane J).

% Al-Kateb v Godwir(2004) 219 CLR 562, 581 [33] (McHugh J), 643 [24hyne J), 6612 [297]-
[298] (Callinan J).

29 Minister for Immigration and Ethnic Affairs v Te¢h995) 183 CLR 273, 288-292 (Mason CJ and
Deane J).

% See, egRe Minister for Immigration and Multicultural anchdigenous Affairs; Ex Parte Lam
(2003) 214 CLR 1.
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The role of international law in influencing staiyt interpretation has been given
additional force recently in the ACT and Victoriathvtheir statutory protection of
human rights, including religious freedom. In theC® courts may consider
‘international law, and the judgments of foreigrdamternational courts and tribunals,
relevant to a human right’ in interpreting humaghts* In Victoria, in interpreting a
statutory provision, courts may consider ‘interoasl law and the judgments of
domestic, foreign and international courts andutnéds relevant to a human rigft’.
In both cases (in slightly different ways) courtee aexpressly invited to take
international human rights law into account wheteripreting statute¥ The impact
of these human rights Acts is discussed in gredtil in chapter 5.

2.3.3 Constitutional Considerations

The Commonwealth Parliament has limited legislapegver. It can only legislate in
areas where it has been given power to do so bpdisealian Constitutior(known
as ‘heads of power’). Religion is not one of theseas; nor is human rights.
Therefore, if the Commonwealth intends to legislategive greater protection to
religious freedom or to regulate religious orgatises, it must find a head of power
that allows it to do so. While certain aspectsagfulation of religion can be achieved
through powers such as the corporations or taxgttwer, any more comprehensive
protection of religious freedom at Commonwealthelewould probably rely on the
external affairs power.

Section 51(xxix) of theConstitutiongives the Commonwealth Parliament the power
to make laws with respect to ‘external affairs’. M¢hthis power has several
dimensions, the most relevant for current purposesthat it allows the
Commonwealth to pass legislation that implemerntteaty obligatior?* Thus any of
the treaties relevant to religious freedom or #gutation of religion discussed above
could be implemented into Australian law by the @monwealth Parliament. It is not
yet clear whether the declarations and other ingnis, such as General Comment
22 of the Human Rights Committee, could form theid#or legislation.

While international treaties that protect religiodiseedom form a basis for
Commonwealth legislation, they also inform the tsmf the legislation. The fact that
there is a treaty in existence that deals withgialis freedom does not give the
Commonwealth comprehensive power to deal with imiig freedom as it wishés.
The power is only to implement the relevant treatgvisions. The Commonwealth
does not have to implement the treaty comprehelysipartial implementation is
permitted, so long as it does not undermine theogae of the treatyf. It would
therefore be within Commonwealth power to implemarit 18 of the ICCPR, for
example, without comprehensive legislation protectll the rights protected in the
ICCPR.

31 Human Rights A&004(ACT) s 31(1).

32 Charter of Human Rights and Responsibilities AG&(Yic) s 32(2).

3 carolyn Evans and Simon Evarsystralian Bills of Rights: The Law of the Victari€harter and
ACT Human Rights A¢2008) ch 3.

3 Victoria v Commonwealt1996) 187 CLR 416, 482-5 (Brennan CJ, Toohey, GaydvicHugh
and Gummow JJ) (‘thindustrial Relations Act Cage

% |bid 487 (Brennan CJ, Toohey, Gaudron, McHugh Gochmow JJ).

% |bid 488 (Brennan CJ, Toohey, Gaudron, McHugh Gochmow JJ).
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The legislation does not need to repeat the preemeds of the treaty. The test that
must be met is whether the legislation is ‘appraeriand adapted’ to the purpose of
implementing the obligations in the tredfyThis allows the Commonwealth some
latitude in both the wording of the right and dex@hg appropriate mechanisms for
its protection. However, the power is not unlimitaxdd legislation that cleaves as
closely as possible to the treaty provisions is ldsely to be subject to successful
constitutional challenge than legislation that takemore expansive approach. The
Parliament, however, is given more scope to deteniow best tcenforce the
protection of religious freedom (for example, thghusetting up a rights body or
giving increased power to the Australian Human RBigbommission, imposing civil
or criminal sanctions, forbidding certain actioryspublic servants, etc).

In order to form the basis of legislation, the tyeabligations must also be
sufficiently precise and not merely aspiratioffaWhile the key provisions of
international treaties that protect religious freed(eg art 18 of the ICCPR) are
written in relatively broad language, it is likdlyat the courts would find the standard
formulation for protection of religious freedom imernational law to be sufficiently
precise for constitutional purposes. This is patédy so given that similar language
has been picked up in the constitutional or stayupootections of religious freedom
in many countries, and there is now a consider&lody of both domestic and
international case-law that gives a more detai@mbant of how this protection is to
be interpreted.

37 |bid 487 (Brennan CJ, Toohey, Gaudron, McHugh Gochmow JJ).
% |bid 486 (Brennan CJ, Toohey, Gaudron, McHugh and GumtiBw
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3 CONSTITUTIONAL PROTECTION OF RELIGIOUS FREEDOM

3.1 INTRODUCTION

Unlike most modern constitutions, theistralian Constitutiordoes not contain a bill
of rights. It does, however, include several priovis that protect particular rights to
some degree. One of these is s 116:

The Commonwealth shall not make any law for esthbig any religion, or for
imposing any religious observance, or for prohilgtithe free exercise of any
religion, and no religious test shall be requiredaaqualification for any office or
public trust under the Commonwealth.

Section 116 was based on the religion clauses elUtiited States Constitutign
although it modified their wording somewhat wittspect to the non-establishment
and religious freedom clauses, and it added probiits on imposing religious
observances or religious tests for public offices.

3.2 WHAT LEVELS OF GOVERNMENT DOES S116APPLY TO?

There are a number of limitations to the scope dfl6. The first is that it only
prohibits the Commonwealthfrom making certain laws. Section 116 would not
prohibit the States from infringing on religiouseédom, establishing a religion,
imposing religious observance on some or all ofpbjgulation, or barring people of a
certain religion from the public service or otherbpc offices? Whether any such
measures would be feasible politically is a digtimuestion; they would be
constitutional and any claim as to the adequacthefConstitutioris protection of
religious freedom needs to recognise this sigmtidianitation. Similarly, there is no
obligation on local governments arising from s 1hét requires them to respect
religious freedom or non-establishment principlBlse position of the Territories is
not yet settled.

3.3 THE DEFINITION OF ‘RELIGION’

In an early Australian caseéAdelaide Company of Jehovah's Witnhesses Inc v
Commonwealtli'the Jehovah’s Witnesses Cdsé.atham CJ referred to the problems
of defining religion when he noted that: ‘It woub@ difficult, if not impossible, to
devise a definition of religion which would satigfye adherents of all the many and
various religions which exist, or have existedthia world.* His Honour also noted
that s 116 ‘proclaims not only the principle ofei@tion of all religions, but also the
principle of toleration of absence of religioh.’

The most comprehensive account of why and how6svias included is in Richard Elynto God

and Caesar: Religious Issues in the Emerging Comveatth 1891-1906§1976). See also Stephen

McLeish, ‘Making Sense of Religion and the Consitita: A Fresh Start for Section 116’ (1992) 18

Monash University Law Revie207, 213-21.

2 See, eg@Grace Bible Church Cagd984) 36 SASR 376, 379 (Zelling J).

¥ CompareKruger v Commonwealttl996) 190 CLR 160-1 (Dawson J), 141-2 (McHugh J) with
79, 85-6 (Toohey J), 122-3 (Gaudron &rger).

4 (1943) 67 CLR 116, 123.

® Ibid.
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The most comprehensive discussion of the definibbmeligion by the Australian
High Court was in theChurch of the New Faith v Commissioner of Pay-iix
(Vict) (‘the Scientology Cagf® in the context of a legislative provision giving a
taxation exemption to ‘religious institutions’.The Church of the New Faith, more
commonly known as Scientologists, challenged thasd® of the Commissioner of
Pay-roll Tax who had held that Scientology wasaegligion for the purposes of this
exemption. The justices in the case, however, nwdekr that they intended their
discussion of the definition of religion under thegislation to have a broader
application, including to the constitutional defion of religion®

Three different definitions of religion were givdalthough there is considerable
overlap between them in practice). Mason ACJ arehBan J set out a two-part test.
A religion must consist of ‘first, belief in a supatural Being, Thing or Principle;
and second, the acceptance of canons of condoetién to give effect to that belief'.
A religion was not to be treated as fraudulent antside the category of religion
simply because there are allegations that the feuset it up as a ‘sham’ if there is
evidence of the sincerity of believefs.

Wilson and Deane JJ adopted the approach of dgfiaimeligion by reference to
indicia or guidelines ‘derived by empirical obsetea of accepted religions® Such
indicia will, according to their Honours, changesotime and the relative importance
of each criterion may differ depending on the pgaittr case. In their judgment, they
set out some of the more important indicia, inahgdideas and/or practices that
involve belief in the supernatural. This criterimas said to be sufficiently important
that their Honours doubted whether something cam beligion without it. Other
indicia include ideas about man’s place in the erse and relation to the
supernatural, ideas about a code of conduct odatds, and an identifiable group
that (though they were less certain about this}qiees itself as religiou.

Murphy J took an expansive approach to defininggiaa. His Honour rejected the
notion that there is single criterion to determgneeligion or a closed set of categories
of religions. He said that it is better ‘to statbat is sufficient, even if not necessary,
to bring a body which claims to be religious wittire category™ This very vague
language makes it difficult to determine what icessary in order to determine
whether a group is religious, especially given tMatphy J then went on to discuss a
wide range of circumstances in which a body magdtermined to be religious. One
common theme to his Honour’'s examples is that tukds must claim to be religious.
In addition, it is sufficient if their ‘beliefs gporactices are a revival of, or resemble,
earlier cults’, if they ‘believe in a supernatuBsing or Beings’ (including worship of
a God, spirit, or the sun or stars), if they clambe religious and offer ‘a way to find

® (1983) 154 CLR 120.

Pay-roll Tax Act 1971Vic) s 10. The factual background to the casauitined in theScientology

Case(1983) 154 CLR 120, 128-9 (Mason ACJ and Brennan J)

z Scientology Casfl983) 154 CLR 120, 130 (Mason ACJ and Brennan J).

Ibid 136.

1% |bid 141. See also Wilson and Deane JJ at 176, hefd that it is irrelevant to the determinatidn o
religious status whether members are ‘gullible dsguided or, indeed, that they be or have been
deliberately mislead or exploited.’

' Ibid 173.

2 Ibid 174.

* Ibid 151.

~
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meaning and purpose in life’, or if they are indigas religions? The vagueness of
Murphy J’'s definition is compounded by the facttties Honour denied that a
religion must involve belief in a god,that it must claim exclusive access to religious
truth® that it must have consistently claimed religiotatis over timé! that it must
be involved with propitiation and propagattdror that it must be accepted by the
public!® This definition is in some ways the most consisteith the very broad
approach adopted in international law but not paldirly useful in defining the
boundaries of the definition of religion.

3.4 MEANING OF A ‘L AW’

Section 116 only prohibits the Commonwealth fromkim@ a ‘law’ prohibiting free
exercise, establishing a religion etc. It is néte@ standingight of an individual, but

a limitation on the legislative power of the Commonwealth Rargént. One
consequence of this is that the right to religibeedom cannot be asserted to protect
an individual against actions by private individdialr organisations. Nor does s 116
create a positive obligation on the Commonwealtbak® action to protect religious
freedom; s 116 simply prohibits the Commonwealtimfrenacting certain laws.

One question that arises is whether executive rmdatls within the prohibition of
making a law. The answer appears to be that it daoesnly to some extent. When a
member of the executive acts under a statutory pawsuch a way as to establish a
religion or to prohibit free exercise then that@xe/e action may be invalid. It is not
invalid as directly breaching s 116 (because sdrlg deals with laws). Instead, it is
invalid because the enabling statute cannot awh@ction that is in breach of s 116
in most (although not necessarily all) circumstaifée

However, executive power is not only statutory. Executive has a range of powers
granted directly by th€onstitutionand prerogative or common law powers. These
powers can be quite extensive (for exampleRuddock v Vadarlig'the Tampa
Case)?! it was held that they extended to forcibly preimmtthe entry of those
aboard theMV Tampainto Australia) and they include the powers otgdl person
with respect to such things as entering into areshtproperty ownership and control,
and employment. These are areas where there iposattial for interference with
religious freedom and they are not caught by thesttutional protection in s 116.

4 |bid 151.

!> |bid 154-6.

'® Ibid 160.

7 Ibid 156-7.

'® Ibid 158-9.

% 1bid 159.

2 A-G (Vic) ex rel Black v Commonwealth981) 146 CLR 559, 580-1 (Barwick CJ) (tB®OGS
Casé). See alsoKruger (1997) 190 CLR 1, 86 (Toohey J), 131 (Gaudron Mjnister for
Immigration and Ethnic Affairs v Lebanese Moslensog&mtion (1987) 17 FCR 373, 379
(Jackson J).

21 (2001) 110 FCR 491.
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3.5 FREE EXERCISE OF RELIGION

3.5.1 Types of Actions Covered by Free Exercise

The free exercise clause of s 116 has been gilienitad meaning. The tone for later
cases was set in an early High Court case wherHitibrCJ and Barton J dealt
dismissively with an appellant who refused to aitéime training required under the
Defence Act 1908Cth) on the basis that his Christian beliefs meglihim to be a
conscientious objector. The Act required all restideale British subjects to train for
defence work, although conscientious objectors wasdar as practically possible, to
be accommodated in working in non-combat réfeBhe justices dealt with the case
almost contemptuously, with Griffith CJ describinige appellant’s position as
‘absurd®® and Barton J declaring that the case was ‘asakianything of the kind
that has come before L8.Griffith CJ dismissed the appeal stating:

To require a man to do a thing which has nothingllato do with religion is not
prohibiting him from a free exercise of religiolt.may be that a law requiring a man
to do an act which his religion forbids would bgeaitionable on moral grounds, but
it does not come within the prohibition of sec. 1&6d the justification for a refusal
to obey a law of that kind must be found elsewh@iee constitutional objection
entirely fails®

Similar reasoning was used to dismiss a claim byaa who refused, on the basis of
religious conviction, to pay the portion of his &ion that would be used to provide
for abortion4® and to dismiss a claim that a legal obligationeteeal the contents of a

religious confession was a breach of s 116.

The courts have recognised, however, that the gfotein s 116 extends beyond
beliefs to encompass some forms of conduct. Indgaen that the phrase ‘free
exercise’ is used in s 116, such a conclusion whale been difficult to avoid.

Latham CJ in thelehovah’'s Witnesses Casenied that the provisions of s 116
applied only to religious beliefs, especially givdrat the wording of the section

explicitly refers to the free exercise of religiohhus, his Honour concluded the
section goes beyond the protection of beliefs @natécts also acts done in pursuance
of religious belief as part of religioR® This connection was also noted by
Mason ACJ and Brennan J in tiSzientology Caseln coming to their Honours’

definition of religion, they recognised that retigiwas more than a set of theological
principles or a belief in the supernatural: ‘ThaBgion encompasses conduct, no less

22 Defence Act 1908Cth) s 143(3).

% Krygger v Williamg1912) 15 CLR 366, 371.

2% |bid 373.

% |bid 369. See also at 372 (Barton J): ‘Befence Acis not a law prohibiting the free exercise of the
appellant’s religion’.

% Daniels v Deputy Commissioner of Taxatii@07] SASC 431 (Unreported, Debelle, Sulan and
Vanstone JJ, 7 December 2007) [12] (Debelle J).

2" SDW v Church of Jesus Christ of Latter-Day Sai(2808) 222 FLR 84, 94-5 [69]-[76]
(Simpson J). This claim was described by Simpsdat 85 [76]) as ‘devoid of merit and entirely
misconceived’ with little reasoning, despite thegmially serious implications of the decision for
certain religious groups.

% Jehovah’s Witnesses Cad®43) 67 CLR 116, 124.
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than belief.?® Their Honours described religious action in bréemns, noting that in
theistic religions it will normally include sometual observances but that, more
broadly, religious actions are ‘[w]hat man feelsi&twained to do or to abstain from
doing because of his faith in the supernatu¥alh order to prove that the cannons of
conduct that a person has set for him or hers#linvighin the immunity granted to
religion, the believer must show a ‘real connexibetween the conduct and the belief
in the supernaturdf. Mason ACJ and Brennan J also observed that ewelitional
religious behaviour, such as worship, teachingropgagation, will need to pass this
con3r;ection test (although one would assume thaoitld not be difficult for it to do
S0).

3.5.2 Types of Laws Prohibited

Despite this recognition, no successful claim hasnbmade under the free exercise
clause. This may be partly because of the veryictge test used by the High Court,
which essentially requires that it be the purpdsthe legislation to restrict religious
freedom and that this would usually be evidentrenface of the legislation.

Earlier case-law of the High Court was less retstec It recognised that a law that,
on its face, had nothing to do with religion (andgimt have not been intended to
impact on religion) may none the less have hadssiimplications for free exercise.
In theJehovah’'s Witnesses Casatham CJ recognised that the Commonwealth has
no power with respect to religion and hence s Id@ied to all laws which ‘in some
manner relate to religion’ and not only to laws ladep expressly with religioff®
Gaudron J in the more recefituger v CommonwealttiKruger)** also recognised
the problems in requiring a law to be directededigion on its face or have the sole
purpose of prohibiting free exercise. Too rigiduéersuch as this, her Honour rightly
noted, could allow governments to restrict religidteedom indirectly and was not
consistent with religious freedot.

The test set out by the majority ikruger, however, and which is broadly consistent
with previous case-law, is that only a law whicls lagpurpose of ‘achieving an object
which s 116 forbids’ falls foul of the constitutiainprovision® It is not enough for a
plaintiff to show that the effect of the law is ftestrict or even seriously undermine
their capacity to freely exercise their religion afoice. As Toohey J put it, in the
context of whether the removal of Aboriginal chddrbreached s 116: ‘It may well be
that an effect of the Ordinance was to impair, epeyhibit the spiritual beliefs and
practices of the Aboriginal people in the Northdmrritory ... But | am unable to
discern in the language of the Ordinance such pgser®’ A similar analysis was
given by Gummow J, who further noted that the dbjecor purpose of the

2 Scientology Casg1983) 154 CLR 120, 135.
30 :
Ibid.

33 (1943) 67 CLR 116, 122-3.

3 (1997) 190 CLR 1.

% |bid 131.

2: Ibid 40 (Brennan CJ). See also at 60—1 (Dawspd6JjToohey J), 160—-161 (Gummow J).
Ibid 86.
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legislation did not refer to the ‘underlying motin®it to the end or object the
legislation serves™®

It is thus fairly clear that a law that has theeeffof prohibiting or restricting free
exercise (and perhaps was even motivated in patigyend) but that does not reveal
such a purpose on its face is unlikely to be stdmkn for inconsistency with s 116.

3.5.3 Limitations on the Right to Free Exercise of Religin

All of the justices who have considered the issuAustralia have recognised that the
right to practise a religion is not absolute. ThigtHCourt has held that not every
interference with religion is a breach of s 116, tmly those that are, in the words of
Latham CJ in thelehovah’'s Witnesses Casan ‘undue infringement of religious
freedom.® It is interesting that, in th&cientology Caseafter spending some time
discussing the immunity conferred on religion (defl as both belief and conduct),
Mason ACJ and Brennan J moved to the rather widpgsition that ‘general laws to
preserve and protect society are not defeated blea of religious obligation to
breach them*® This approach compares unfavourably to the moemced approach
taken by Latham CJ in thiehovah’s Witnesses Cage which some of the dangers of
an absolute test of this nature were discussedrendompromise formula of ‘undue
infringement’ was settled on. Mason ACJ and Brenhamade it clear, however, that
there may be constitutional problems with laws thigcriminate against religion
generally or against particular religions or aghinenduct of a kind which is
characteristic only of a religior”

The restraints placed on religious freedom havetiraés, proved very onerous
without a breach of s 116 being found. The mostortgmt case in this regard is the
Jehovah’'s Witnesses Ca3de case arose because the Governor-General dktiare
Jehovah’s Witnesses (along with several other grplgejudicial to the defence of
the Commonwealth or the efficient prosecution of fSecond World] war.” This
declaration, which made the Jehovah’'s Witnesse&dumaawful’ organisation, was
made under th&lational Security (Subversive Associations) Regnat1940(Cth).
On the same day that it was made, an officer ofGbmmonwealth took possession
of the Kingdom Hall in Adelaide (in which the Jeladns Witnesses met for religious
purposes) and refused to allow the Adelaide Compdrdehovah’s Witnesses to use
it. While parts of the regulations were found tobegond power for other reasons, the
Court unanimously found that they did not breactttise 1162 The case
demonstrates the difficulty of ensuring religiouseidom during times of national
emergency and the extent to which provisions ptioigagights can be read down by
courts, especially when marginal religious groupesiavolved?

¥ bid 160 (citation omitted).

39 (1943) 67 CLR 116, 131.

0 (1983) 154 CLR 120, 136. See alémiger (1996) 190 CLR 1, 160 (Gummow J).

1 Scientology Casg1983) 154 CLR 120, 136.

2 Jehovah's Witnesses Ca$#943) 67 CLR 116, 132-4, 147 (Latham CJ), 149 HR#, 155
(Starke J), 156—7 (McTierenan J), 160-1 (Williams J

“3 The Company of Jehovah’s Witnesses in Adelaidatime had only around 200-250 members:
ibid 117. The judgment of Williams J demonstrateslevel of prejudice that could be found against
the group, even within the ranks of the judiciaaty158—60.
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The case clearly established that the right to éegrcise conferred by s 116 can be
limited, as would be expected. The circumstancdteitase being heard during war
time and involving an assessment by the execuhe¢ & religious group put the
defence of the Commonwealth in jeopardy meantlitilgt analysis was given by the
justices as to how the limits of religious freedevould apply in cases where the
national interest was less weighty.

3.6 THE ScoOPE OF NON-ESTABLISHMENT

The non-establishment clause of s 116 played htlle in public life until a challenge
to the constitutionality of a Commonwealth apprapan for education in the early
1980s!* In Attorney-General (Vic) ex rel Black v Commonwe&itithere was a
challenge to the provision of funds by the Commaaitheto the States for use in
subsidising religious schools. The case was brohgla group known as the Defence
of Government Schools association (hence the casdten referred to, using an
acronym, as ‘th®OGS Cas®. The plaintiffs drew heavily on American casevlan
establishment, which strictly prohibits governmduhding for religious schools.
They argued that, given the similarity of the wordsthe First Amendment to the
United States Constitutido those in s 116 of th&ustralian Constitutiorand the fact
that the drafters of thAustralian Constitutiorrelied on the First Amendment when
drafting s 116, the High Court should take a simalaproach to the Supreme Court of
the UAQited States in interpreting the meaning & tion-establishment clause of
s 116.

Only one of the five justices, Murphy J, supportédt position. His Honour
determined, based in large part on the Americare-tzag, that financial aid to
religious institutions was a form of establishmenbhibited by s 116 of the
AustralianConstitution®’

The six majority justices (who each wrote separapenions) took a narrower
approach to the issue of establishment. Rathergbeseiving the clause as creating a
right that required a broad interpretation, theydhthat it was a limitation on
governmental powé} and was therefore not to be construed liberallgrwick CJ
held that the word ‘for’ required that a law mustva the objective of establishment
‘as its express and, as | think, single purposacheof the justices came to slightly
different definitions of establishment. Barwick Gield that it involves ‘the
identification of the religion with the civil authity so as to involve the citizen in a
duty to maintain it and the obligation of, in ticigse the Commonwealth, to patronize,
protect and promote the established religion. threlowords, establishing a religion
involves its adoption as an institution of the Coomwealth'*® Expressing broadly
the same opinion in briefer terms, Gibbs J held tha Commonwealth could only
establish a religion if it was to ‘constitute a fpauslar religion or religious body as a

* See generally Joshua Puls, ‘The Wall of Separat®ection 116, the First Amendment and
Constitutional Religious Guarantees’ (1998) P&deral Law Revievil39, 143-5. See also a very
prescient article, P H Lane, ‘Commonwealth Reimboments for Fees at Non State Schools’ (1964)
38 Australian Law Journall30.

> (1981) 146 CLR 559.

Ibid 561-2.

” Ibid 624-33.

Ibid 603 (Gibbs J), 605 (Stephen J), 652—3 (Wil3p

*° Ibid 582.
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state religion or a state churcfi.Similar definitions were given by Masof'&nd
Wilson J°* Stephen J also discussed establishment in termsresfting a state
church® but cautioned that the relationship of establishinie created by the ‘sum
total’ of a range of laws and that no ‘single elatef those relations, viewed in
isolation, itself creates establishmetftAickin J agreed with Gibbs and MasorrJJ.

While the details of each definition differ slightlthe majority justices were in no
doubt that the indirect funding of religious screotdll far short of what was required
for establishment® They acknowledged that funding may sometimes be gfaa
scheme to create a state chdfdiut were convinced that, in the case before them,
such establishment had occurred. Given the very thigeshold set by the Court, it is
highly unlikely that the establishment clause wlkhy much further role in regulating
church-state relatior$.

3.7 OBSERVANCE AND RELIGIOUS TESTS

There have been no cases to date on the prohilofiaeligious requirements for
public office and only one case in which the questf a forced religious observance
was put into question — and then only by a singstige. The cas® v Winneke; Ex
parte Gallagher® dealt with a Royal Commission being jointly opethtby the
Commonwealth and State governments. The case cmtcéine requirement to take
an oath or solemn affirmation. Under the Commontkdalv, theRoyal Commissions
Act 1902(Cth), in order to be allowed to affirm, a withdsad to explain why he or
she declined to take an oath. Most justices dedit thvis only as one manifestation of
the argued contradiction between State and Commaltivlaws (as the State law did
not allow for affirmation at all). Murphy J, howaydeld that the Commonwealth law
was in breach of s 116 of ti@onstitutionfor the following reasons:

[The Royal Commissions As} provisions which deal with oath-taking infringlee
constitutional prohibition. The mandate against dawnposing any religious
observance protects believers as well as non-tezkev.

No law of the Commonwealth may compel a persotake an oath, whether his
objections are conscientious or not. Whatever désaon, or even if he has no reason
for declining to take an oath, he cannot constihdlly be required to do so. The

% |bid 597.

*! |bid 616.

*2 bid 653.

> |bid 605-6.

** Ibid 607.

*° bid 635.

%% |bid 583—4 (Barwick CJ), 604 (Gibbs J), 610-1fefBen J), 618 (Mason J), 635 (Aickin J), 656—7
(Wilson J).

" See, eg, ibid 618 (Mason J).

8 For a critique of the decision, see Wojciech $skiu‘Neutrality of Law Towards Religion’ (1990)
12 Sydney Law Revied?20, 447-51. One subsequent attempt to challexgjsldtion on the basis
that it infringed the non-establishment provisioasMelson v Fisi(1990) 21 FCR 430, in which a
litigant in person failed in his attempt to arghatthe should be allowed to be a registered mariag
celebrant as a minister of his own religion. ThenfBwnwealth keeps a register of recognised
religions the ministers of which may solemnise nages. While the applicant’'s arguments were not
well developed, the decision of French J was based rejection of the claims that this register was
a form of establishment and that denying the apptiche right to celebrate legally recognised
marriages was a denial of the free exercise ofioai

9 (1982) 152 CLR 211.
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provision in s 4 of th&®oyal Commissions Aethich relieves a person from taking an
oath if he conscientiously objects and makes aimn&ifion that he conscientiously
objects therefore does not avoid the constitutiggrahibition. It extends only to
conscientious objection. Further, it requires therspn (as a condition of being
relieved from taking an oath) to affirm that he scientiously objects. This interferes
with the free exercise of religion. Consistentlfttws 116 no one can be required by
any law of the Commonwealth to state or explainrba@sons for declining to take an
oath; his religious beliefs or lack of belief catrm® examined and he cannot be
called upon to state, explain or justify them, asscientious or otherwise.

The point is a significant one and the argumentdolt is perhaps a reflection of the
marginal role that s 116 has played in Australianstitutional law that it was not
central to the case.

3.8 ISCONSTITUTIONAL AMENDMENT NEEDED?

There are two broad approaches that could be ta@epossible constitutional
amendments to give greater protection to religimeedom. The first would involve
extending the current provisions to include a widamge of government actions,
while the second would be to reformulate the ctutsbinal protection as a right.

3.8.1 Extending the Current Scope of s 116

The most obvious extension of the scope of s 11éldvibe to extend it to the States
and Territories. While the interpretation of s 14 the courts has tended to be
narrow compared with similar jurisdictions, it aabt provides a level of protection
from egregious breaches of religious freedom @maptts to establish a religion.

Secondly, the protection could be extended to dwla prohibition on ‘lawsor
government actidn As governments have extensive powers outsideldgislative
realm, the capacity for interference with religiofreedom using non-legislative
powers is a real threat.

Thirdly, the protection could be extended to ‘redigor belief’. This would be in line
with Australia’s international obligations, and Wduperhaps help to expand the
constitutional definition of religion beyond the roent focus on belief in the
supernatural/deity and make clear that the pratectlso extends to atheism,
agnosticism, humanism and so forth. The currenindieins of religion strain with
these concepts, although the High Court has resednihat freedom of religion
includes a right to reject a religion. This, howewemay not be as appropriate as
recognising such beliefs in their own right, rathlean simply as the negative of
religion.

3.8.2 Shifting to a Constitutional Right to Religious Freedom

An alternative approach to constitutional reform wdbo be to reformulate the
provision away from a limitation on legislative pemand into a positive, individual
right similar to that in the ICCPR. The benefitsafch a change, from the point of
view of religious freedom, is that it creates a enexpansive field of protection,
including potentially a positive obligation on tgevernment to take steps to protect

%0 |pid 229.
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the religious freedom of individuals or organisaso Such a change may also
encourage the High Court to take a more expangpgeoach to interpreting religious
freedom, as some of the narrowness of interpretdtas been justified on the basis
that s 116 is a limitation on legislative power amuld therefore be read narrowly.

However, there is a real question-mark over whetheould be appropriate to create
a positive right to religious freedom in tl@onstitutionin the absence of a more
comprehensive constitutional bill of rights. Retigs freedom is an important right
and one that would be integral to any bill of rgghbut it also comes into conflict at
times with other important rights. To give religiofreedom an elevated constitutional
status by including it in th€onstitutionwithout setting it in the context of a broader
range of rights and freedoms seems questionable.

3.8.3 Practical Problems with Constitutional Change

History would suggest that constitutional changesrent easily achieved. In 1988, a
proposal for changing th€onstitutionto extend the provisions of s 116 was made.
The proposal sought to extend the provision toyafipthe States and Territories, and
also to all government acts, rather than just latien®* The proposal failed. Only
30.8% of voters voted in favour of the amendmerct thie proposal did not achieve a
majority in any Stat&% While this is a particularly poor result, the e is typical
of referenda in Australia more generdifyAnother similar proposal that also dealt
with religious freedom failed in 1944.In the absence of evidence, it is difficult to
tell whether the rejection of the changes to srEf@cted a community concern with
constitutional protection of religious freedom, with rights more generally, or
simply an inherent conservatism about constitutichange>

One complicating factor with the 1988 referendunthat it proposed to replace the
phrase ‘shall not make any law for establishing ealigion’ with ‘shall not establish
any religion’®® This raised serious concerns, particularly in @aholic community,
that the new formulation might increase the scdph® establishment clause in such
a way as to prohibit government funding to religioschools. For several of the
justices in theDOGS Casgthe distinction between the use of ‘respecting'the
formulation of the non-establishment clause of tmited States Constitutiowas a
critical factor in concluding that the Australiaourts should not follow United States
case-law in defining establishment. This seemirighocuous proposed change in
wording in the 1988 referendum led to concern byséhwho supported religious
schools that their funding might be threatened. Hagwificant this concern was to
the eventual result of the referendum is not cleat,it certainly serves as a warning
that any future proposed constitutional changebneid to deal more explicitly with
this issue.

®1 Constitutional Alteration (Rights and Freedomg) B988 (Cth) cl 4.

62 See CommonwealtiGonstitutional Referenda in AustrajiRarl Paper No 2 (1999), Table 1.

%3 Enid Campbell, ‘Southey Memorial Lecture 1988:a6ting the Constitution — Past and Future’
(1989) 17Melbourne University Law Revielv

6 See Constitutional Alteration (Post-war Recorwttom and Democratic Rights) Bill 1944 (Cth).

 Commonwealth,Constitutional Referenda in Austrajidarl Paper No 2 (1999) discusses the
reasons given for the failure of constitutional geals and the lack of empirical research in this
area.

% Constitution Alteration (Rights and Freedoms)Bi®988 (Cth) cl 4.
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3.9 CONCLUSION

For the time being, the protection of religiousefitem under theAustralian
Constitutionis far from comprehensive. Both the terms of @mnstitutionitself and
the way in which it has been interpreted allow d@gnificant scope for government
interference with religious freedom. Constitutiochlnge, however, even simply to
expand the scope of the current protection, mayepubfficult at present. It may be
easier and better to supplement the current protecif religious freedom in the
Constitution with statutory protection. This is discussed farthn chapter 5.
However, it should be noted that only constitutiomatection of religious freedom
would be effective to invalidate Commonwealth lavat infringe religious freedom
or to apply comprehensively to State governmenbaais well as Commonwealth
government action. Any Commonwealth statutory bill rights or protection of
religious freedom will not be able to achieve thesds>’

87 While, by virtue of s 109 of th€onstitution a Commonwealth law protecting religious freedom
could apply to most actions of State governmentsauld invalidate State laws ‘to the extent of
[their] inconsistency’ with the Commonwealth laver@ain areas of core State functions cannot be
overridden by Commonwealth legislation. $¢elbourne Corporation v Commonwealtt947) 74
CLR 31;Austin v Commonwealit2003) 215 CLR 185.
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4 DISCRIMINATION L AWS AND RELIGION

4.1 INTRODUCTION

Discrimination laws intersect with religious freeddn two key ways® First, in
some Australian jurisdictions, they protect indivads against discrimination on the
basis of their religion. As discussed above, thecgrle of non-discrimination on the
basis of religion is one of the clearest principdésnternational human rights law in
this area.

The second way in which discrimination laws intetseith religious freedom is
when religious groups or individuals claim thatyttehould be exempt from certain
aspects of discrimination law. Religious groups mash to engage in discrimination
(on the basis of religion or other bases such asmarital status or sexuality). Most
religious groups believe that it is essential thayy maintain autonomy when it comes
to issues such as selection of clergy or other iagdigious appointments. This
autonomy is an important element of religious fadimpacts on a relatively small
number of people and would be hard to justify remgvHowever, religious groups
may wish to be permitted to discriminate in othexaa in which they are active, for
example in relation to admissions to religious stf0 employment in religious
organisations or the types of groups to whom tlesyt property. In such cases, the
religious freedom of individuals or groups can comi® conflict with the right of
other individuals not to be discriminated agaifstmost Australian jurisdictions this
tension is dealt with by a partial exemption to sadiscrimination laws for religious
bodies. The precise nature and scope of these e¢xemmiffers between different
jurisdictions.

4.2 AUSTRALIAN JURISDICTIONS THAT PROHIBIT DISCRIMINATION ON
THE BASIS OF RELIGION

4.2.1 Commonwealth Legislation

TheHuman Rights and Equal Opportunity Commission A861Cth) does not make

discrimination on the basis of religion unlawfulsagh (as it does with discrimination
on other bases, such as race and sex). HowevePrés&dent of the Human Rights
Commission has power to attempt a conciliation @reach of any right under the
ICCPR (which includes the prohibition of religiodscrimination):*” The President

also has specific powers of conciliation regardaigcrimination on the basis of
religion with respect to employment or occupatith.

More specific legal protection is given to non-distgnation on the basis of religion
in the Workplace Relations Act 199@Cth), which prohibits thetermination of

116 These are the two areas that will be focusednathis paper. However, other provisions of

discrimination law can be relevant to religiousefiilem. For a useful discussion of the exemptions to
discrimination laws, including how they can impact religious groups, see Scrutiny of Acts and
Regulations Committee, Parliament of Victorigxceptions and Exemptions to the Equal
Opportunity Act 1995: Options Papg2009).

17 Human Rights and Equal Opportunity Commission A861Cth) ss 3, 8(6), 11(1)(f)(i).

18 Human Rights and Equal Opportunity Commission A861Cth) ss 3, 8(6), 31(b)(1).
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employment on the basis of religidfY, although this does not prevent an employer
discriminating against a job applicdmforethe employment relationship comes into
being. The Workplace Authority Director also hasp@nsibility to check workplace
agreements lodged with a view to, amongst othemg)i eliminating religious
discrimination™®® There are more expansive protections in g Work Act 2009
(Cth)*** which will replace theWorkplace Relations AcThe new provisions also
extend the prohibition of termination of employment the basis of religion to
‘adverse action’ against an employee prospective employeen the basis of
religion*?? Adverse action is defined to include such things dismissing an
employee or refusing to employ a prospective engsd3’

4.2.2 State Legislation

While most Australian jurisdictions prohibit distrination on the basis of religion,
two State jurisdictions do not make discriminatamthe basis of religion unlawful.
The New South Wales government rejected the recomat®n of its own Law
Reform Commission to introduce laws prohibitingcdisiination on the basis of
religion!** South Australia has likewise not introduced lagish prohibiting
discrimination on the basis of religion, despitegiderable debate about it in South
Australial®

Discrimination on the basis of religious beliefamtivity is prohibited in at least some
circumstances in the ACT, the Northern Territorye@nsland, Tasmania, Victoria,
and Western Australif® While the precise details of the legislation diffe
discrimination on the basis of religion is genergirohibited in such jurisdictions
with respect to: employmeft/ the provision of goods and servicé$,

19 Workplace Relations Act 1996th) s 659(2)(f).

120 Workplace Relations Act 1996th) s 150B(2)(d).

121 Fair Work Act 2009Cth) ss 153(1), 194(a), 195(1), 351(1), 578(cR(ZX(f).

122 Fair Work Act 2009Cth) s 351(1).

123 Fair Work Act 2009Cth) s 342(1).

124 New South Wales Law Reform Commissidteview of the Anti-Discrimination Act 1977

(NSW) Report No 92 (1999).

South Australian Attorney-General’'s Departm@igcussion Paper: Proposal for a New Law

Against Religious Discrimination and Vilificatid2002).

126 Discrimination Act 1991(ACT) s 11; Anti-Discrimination Act (NT) s 19(m); Anti-
Discrimination Act 1991(Qld) s 7(i); Anti-Discrimination Act 1998Tas) s 16(0), (p)Equal
Opportunity Act 199%Vic) s 6(j); Equal Opportunity Act 1984NA) s 53(1).

127 Discrimination Act 1991(ACT) ss 10—17Anti-Discrimination Act(NT) ss 31-37A;Anti-
Discrimination Act 1991(Qld) ss 15-36Anti-Discrimination Act 1998Tas) s 22(1)(a)Equal
Opportunity Act 199%Vic) ss 13—-15, 30—Equal Opportunity Act 198@WA) ss 11-17.

128 Discrimination Act 199XACT) s 20;Anti-Discrimination Ac{NT) s 41;Anti-Discrimination
Act 1991(Qld) ss 45-51Anti-Discrimination Act 1998Tas) s 22(1)(c)Equal Opportunity Act
1995(Vic) s 42;Equal Opportunity Act 1984NA) s 20.
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accommodation?® education:*® membership of clubs and participation in sporting
activity,*** and provision of government servicgs.

Again, while the precise definitions of religioussatimination differ between
jurisdictions, religious discrimination can usualbe either ‘direct’ or ‘indirect’.
Direct religious discrimination involves treatingrseone less favourably than another
person in the same position because of their ogligndirect discrimination involves
imposing a term, condition or requirement that espe of a religious group is less
likely to be able to comply with than the populatias a whole.

Examples of religious discrimination (or closelysasiated) claims in Australia
include:

. A man who successfully claimed religious discrintioa against the
petrol refinery that employed him when it took ano8 against him,
culminating in terminating his employment, for reifug to contribute
to a union fund on the basis that it was againstréligious beliefs to
do so™*

. A Muslim prisoner who successfully claimed he wascdminated
against because the prison refused to provide himhalal meat>*

. An Orthodox Jew who was unsuccessful in claiming was
discriminatory for the relevant authority to fad provide him with a
house within walking distance of a synagogue, blub wucceeded in
his claim that his refusal of other accommodatidrousd not be
deemed to be ‘unreasonable’ by the authdfity.

. A successful claim against the refusal of publansport concession
cards to children who were schooled outside thedcystem because

129 Discrimination Act 1991(ACT) s 21; Anti-Discrimination Act (NT) ss 38-9; Anti-

Discrimination Act 1991(Qld) ss 82-4;Anti-Discrimination Act 1998Tas) s 22(1)(d)Equal
Opportunity Act 199%Vic) ss 49-52FEqual Opportunity Act 1984NA) s 21-21A.
13 Discrimination Act 199XACT) s 18;Anti-Discrimination Ac{NT) s 29;Anti-Discrimination
Act 1991(Qld) ss 38-9, 41Anti-Discrimination Act 199¢Tas) s 22(1)(b)Equal Opportunity Act
1995(Vic) ss 37-8FEqual Opportunity Act 1984VA) s 18.

Discrimination Act 199XACT) s 22;Anti-Discrimination Ac{NT) s 46;Anti-Discrimination
Act 1991(Qld) 94-5;Anti-Discrimination Act 1998Tas) s 22(1)(e)equal Opportunity Act 1995
(Vic) ss 59—60Equal Opportunity Act 1984VNA) s 22.

Anti-Discrimination Act 1991Qld) ss 101-2Anti-Discrimination Act 199§Tas) s 22(1)(f);
Equal Opportunity Act 1996Vic) s 67.

Petroleum Refineries (Australia) Pty Ltd v Margt©89] VR 789. Nathan J held that this
action constituted religious discrimination evewoubh the objective that the employer sought to
achieve was industrial peace. The employer achi¢visdend by religious discrimination and the
legislation did not allow for a trade-off betweetigious discrimination and economic effects.

Queensland v Mahommga007] QSC 18 (Unreported, Lyons J, 9 February 20(®007)
EOC 193-452 (digest).

Azriel v NSW Land & Housing Corporatigg006] NSWCA 372 (Unreported, Santow, Ipp
and Basten JJA, 15 December 2006). Mr Azriel wa®ehodox Jew who could not drive or travel
by public transport on the Sabbath.
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of their parents’ religious belief§®

. An unsuccessful claim by an employee who was aste@move a
notice to hold a prayer service during work houns a secular
workplace®®’

4.2.3 Definition of Religion in Discrimination Acts

The definition of ‘religious belief or activity’ (o equivalent phrase) in the
discrimination acts tends to be minimal. For exanph Victoria, the Equal
Opportunity Actl995(Vic), s 4(1) provides:

religious belief or activity means—
(@ holding or not holding a lawful religious béla view;

(b) engaging in, not engaging in or refusing to agggin a lawful religious
activity;

In the ACT, s 11 of th®iscrimination Act 1991ACT) is a somewhat more detailed
provision. For the purpose of prohibiting discrimtilon against an employee on the
grounds of religious conviction by refusing pernossto the employee to carry out a
religious practice during working hours, it definesdigious practice’ as

a practice—

(a) of a kind recognised as necessary or desitabfeople of the same religious
conviction as that of the employee; and

(b) the performance of which during working hoigseasonable having regard
to the circumstances of the employment; and

(© that does not subject the employer to unmeisie detriment®®

With the partial exception of the ACT provisiondiese definitions do not, in
themselves, define religious activity or belief weny real precision. What is clear
from them is thahot holding a religious belief or engaging in a redigs activity is
protected equally to having or acting on a religibelief. Thus, atheists and agnostics
are included within the definitions and non-disdniation provisions. People are
protected both in having their own beliefs, on &a&d, and not being pressured to
change beliefs or to adopt religious beliefs whezythave none, on the otHér.

The Supreme Court of Queensland has held that aendment to theAnti-
Discrimination Act 1991QId) so as to include express mention of the rigbhit to

136 Christian Family Schools Association of AustraliaPublic Transport Corporatior(1990)
EOC 192-300.

137 D’Urso v Peninsula Support Service If2005] VCAT 871 (Unreported, Member Davis V-P,
11 May 2005).

3 See alsd&qual Opportunity Act 1984NA) s 54(3).

139 See, egCiciulla v Curwen-Walke(1998) EOC 192-934. This case dealt with discration
on the basis of private life, which is defined malude religion. The employers in the case subgecte
their employee to multiple invitations to their cbl, required her to attend a religious service,
criticised things such as her coffee drinking asaddiction, and allowed their pastor to regularly
give her religious pamphlets and invitations toskevice during her working hours.
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engage in a religious activity was simply an exptam of the proper meaning of
‘religion’ in the previous provision and not a clgento the legal positiolf’ The
implication of this decision is that any referetieenon-discrimination on the basis of
religion would also include non-discrimination dretbasis of not having a religion or
refusing to be actively involved in a religion.

4.3 PROHIBITIONS OF RACIAL OR ETHNIC DISCRIMINATION

While not all Australian jurisdictions make discrimation on the basis of religion
unlawful, all prohibit discrimination on the basef race and some prohibit
discrimination on ethno-religious or ethnic origjrounds.

At the Commonwealth level, tHeacial Discrimination Act 1978Cth), for example,
makes it ‘unlawful for a person to do any act inad a distinction, exclusion,
restriction or preference based on race, colowscel® or national or ethnic origin
which has the purpose or effect of nullifying orpairing the recognition, enjoyment
or exercise, on an equal footing, of any humantraghfundamental freedom in the
political, economic, social, cultural or any othiggld of public life.*** In some
circumstances, the prohibition of racial or ethdiscrimination provides a degree of
protection to some religious groups.

Discrimination on the grounds of ethnicity (or evathno-religious origin, as in New
South Wales}** however, does not make it unlawful to discriminatethe basis of
religion as such. Il obo V & A v Department of School Educatihfor example,
the New South Wales Administrative Decisions Tridlurconsidered whether
discrimination on the grounds of religion was maddawful by the addition of
‘ethno-religious origin’ to the definition of ‘rate the Anti-Discrimination Act 1977
(NSW). The Tribunal concluded that the purposehef amendment was to qualify
certain ethno-religious groups as a race and noexiend the Act to include
discrimination on the basis of religion; inclusioof a prohibition against
discrimination on the grounds of ethno-religiougyior did not render discrimination
on the grounds of religion unlawftit?

However, certain groups, where religion plays d pathe creation of the group, such
as Jews and Sikhs, have been accepted as beiagaaethnic groups for the purpose
of the legislation® Such provisions may also give protection to sonb®réginal

140 Dixon v Anti-Discrimination Commissionf2005] 1 Qd R 33.

141 Racial Discrimination Act 197&Cth) s 9(1).

142 Anti-Discrimination Act 197ANSW) s 4(1) defines ‘race’ to include, among ottngs,
‘ethno-religious or national origin’.

143 [1999] NSWADT 120 (Unreported, Members Bartleyjwards and Luger, 12 November
2009); (2000) EOC 193-039 (digest).

144 Note, however, that this case involved a claim rsfa@ government school, not a religious school.
The discrimination alleged was the holding by thlea®l of Christmas and Easter activities and the
reciting of a school prayer — essentially the impos/exposure of Christian religious practices on
non-Christian students.

145 See, egJones v Scull§2002) 120 FCR 243, 271-2 [110]-[113] (Hely Jwgén Australia
are a group of people with an ‘ethnic origin’ fbetpurposes of thRacial Discrimination Act 1975
(Cth)); Haider v Combined District Radio Cabs Pty Ltd t@esntral Coast Taxi§2008] NSWADT
123 (Unreported, Members Layton, Nemeth de Bikal Sohneeweis, 24 April 2008) [50] (‘Middle
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groups. In a case dealing with racial vilificatidar example, the Human Rights and
Equal Opportunity Commission held: ‘The Nyungaheeddare an ethnic group in that
they have a shared history, separate culturalttoagdicommon geographical origin,
descent from common ancestors, a common languatja agligion different to the
general community surrounding thefd® Other groups, including Christians and
Buddhists, whose membership is made up of a vaoétgthnic groups, are not
covered by race or ethnicity. There is some quesdi@r whether Islam is covered by
these provisions. While the issue has been contestes now reasonably clear that
Islam is neither a race nor an ethno-racial catefmrthe purposes of discrimination
or vilification laws**’ These distinctions between race, ethnicity anigiosl can be
very difficult to maintain, and lead to people ieemingly similar situations being
given different levels of legal protectidff.

4.4 EXEMPTIONS FROM NON-DISCRIMINATION LAW FOR RELIGIOUS
ORGANISATIONS AND INDIVIDUALS

In all non-discrimination legislation, certain exgimons are given for religious bodies
to discriminate on at least some bases (includaxg sexual orientation and religion)
if certain pre-conditions are met. It is these empgoms that allow, for example,
religious schools to give preference to co-religgtsin enrolment or some religious
employers to discriminate against same-sex coupleemployment. The precise
scope of exemptions for religious organisations andividuals from non-
discrimination law differs from jurisdiction to jisdiction.

At the Commonwealth level, for example, religiousliéf is not a ground for
exemption from theRacial Discrimination Act 1975(Cth). Under the Sex
Discrimination Act 1984(Cth), however, there are a number of religioushsdul
exemptions. For example, in relation to accommaodatdiscrimination against a
person on the basis of that ‘person’s sex, mastatus, pregnancy or potential
pregnancy’ is unlawful, but an exemption is given ‘accommodation provided by a
religious body™*® There are also several more general exemptiongelagious
organisations from many of the prohibitions on diestation. Thus, the prohibition
of discrimination does not apply to the trainingdioation or appointment of priests,
religious ministers and members of religious ordersthose involved in religious
observance¥? This is relatively confined. More general, howevsrthe exemption
in s 37(d) for

any other act or practice of a body establisheddligious purposes, being an act or
practice that conforms to the doctrines, tenetsbeliefs of that religion or is
necessary to avoid injury to the religious sustdptes of adherents of that

Eastern Muslim’ is a ‘race’ within the definition 5 4 of theAnti-Discrimination Act 197 {NSW)
as ethno-religious origin).

146 Wanjurri v Southern Cross Broadcasting (Aus) L¢8001) EOC 993-147, 75 482
(Commissioner Innes) (emphasis added).

147 Khan v Commissioner, Department of Corrective $es[P000] NSWADT 72 (Unreported,

Members King P, Farmer and Nemeth de Bikal, 8 A@®9) [10];Ekermawi v Harbour Radio Pty

Ltd, Ekermawi v Nine Network Television Pty [2810] NSWADT;Trad v Jones & ano(No. 3)

[2009] NSWADT 318Kunhi v University of New Englarfd008] NSWADT 333.

148 Katherine Gelber, ‘Hate Speech in Australia: ErivgygQuestions’ (2005) 28&niversity of New
South Wales Law Journ8b1, 862-3.

149 Sex Discrimination Act 198«Cth) s 23.

150 Sex Discrimination Act 198€th) s 37(a)—(c).
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religion*

There are also particular exemptions for discritiamaby a person in the context of

‘an educational institution that is conducted ic@dance with the doctrines, tenets,
beliefs or teachings of a particular religion oeexl, if the first-mentioned person so
discriminates in good faith in order to avoid iryjuo the religious susceptibilities of

adherents of that religion or creéd” Voluntary organisations are also given an
exemption, both with respect to membership andigiav of serviced>

4.4.1 Who is Entitled to the Benefit of the Religious Exmptions?

Most exemptions do not apply boedividualswho believe that their religion requires
them to discriminatein Burke v Tralaggas® for example, the New South Wales
Equal Opportunity Tribunal upheld a complaint ofatimination against Christian
landlords who would not rent out their premisesitonarried couples because of their
belief that sexual conduct outside marriage wasonain The tribunal ruled that only
religiousbodiesset up to propagate religion had the benefit efrdlevant exemption
and that it did not apply to individuals motivategreligion.

There seems to be a lack of clarity or consisteregarding the definition of a
‘religious body’. In a Victorian case, for exampiewas held that the North Eastern
Jewish War Memorial Centre was a religious bodytfa purposes of the relevant
exemption:>® In Queensland, however, it has been held thaGtuiety of St Vincent
de Paul was not a religious body for the purpodeth® equivalent provision to
s 37(d) of theSex Discrimination Act 1984Cth)°° It was, rather, ‘a Society of lay
faithful, closely associated with the Catholic Gtht®’ with both spiritual and
welfare objectives. These were insufficient to malareligious body. Likewise, the
fact that the President of a conference of St \ihake Paul had certain limited
religious obligations (such as saying prayers atdtart of meetings), among many
other obligations, did not mean that her dutiesoiwed religious practices or
observance¥? If followed, this decision could seriously limhe number of religious
organisations able to rely on the exemptions.

Further complications arise because many religiargities have complex
administrative and legal structures, that may retdmdies’ in the legal sense, and
which can make it difficult to identify who the pmmndent should be in any
discrimination claim. Nevertheless, such structusé$ not necessarily prevent an

entity other than a legal person from being adielis body*>*

151 Sex Discrimination Act 198€th) s 37(d).

152 Sex Discrimination Act 198&th) s 38.

153 Sex Discrimination Act 198€th) s 39.

154 (1986) EOC 192-161.

155 Hazan v Victorian Jewish Board of Deput{@990) EOC 192-298.

156 Walsh v St Vincent de Paul Society Queensland [N§2@08] QADT 32 (Unreported,
Member Wensley, 12 December 2008); (2009) EOC ¥23(8igest).

157 Ibid [76].

158 lbid [77].

159 See, eg, the discussion of the complicated sefieslationships between entities@V/ v QZ
[No 2] [2008] NSWADT 115 (Unreported, Members Britton D-Remeth de Bikal and
Schneeweiss, 1 April 2008) [35]-[60], [65]; (20@BPC 193-490 (digest).

36



4.4.2 How Far Do the Exemptions Extend?

While the exemptions for religions are quite br@aml have been applied widely in
certain fields (for example, in appointment of gherand religious discrimination in

school enrolment) they have been interpreted maeowly in other contexts,

particularly in employment.

Some examples of cases in which attempts to usextiimption for religious bodies
have failed include:

. A case in which a school teacher was dismissed Ggatholic school
after she took maternity leave for a child bornsalé marriage. It was
held that it was never made clear at the time gfleyment, nor would
a reasonable person have been aware, that ‘detadeditions of
lifestyle’ would be demanded of h&’

. A case in which a high profile advocate for gay &xbian rights was
refused classification as a teacher in Catholioslshon the basis that
she could not uphold the ‘doctrines, tenets, belefteachings’ of the
Church. The Church’s attempt to rely on the exeamptvas rejected, it
being held that this discrimination was contraryhe teachings of the
Church and not in compliance with them, and that affence to
parents was not an injury ‘to their religious sysit®lities but an
injury to their prejudices'®*

. A foster care agency run by a Church that refusedervices to a
homosexual couple who wanted to foster a ctffid.

This final case, relating to a welfare agency rynthe Uniting Church, included a
discussion about the meaning of the phrases ‘dadri... of [a] religion’ and
‘necessary to avoid injury to the religious susi®lities’ of a religious adherent in
s 56(d) of the Anti-Discrimination Act 1977(NSW). The New South Wales
Administrative Decisions Tribunal first held thahet religion in question was
Christianity and that the Uniting Church was meredy denomination of
Christianity!®® (The logic of the decision would likely extend &my Christian
denomination.) The exemption therefore only extentl®e something that was a
doctrine accepted by all Christians. As there welsate about homosexuality in the
Christian religion, there were no grounds for sgytimat there was specific Christian
doctrine in this are®* The argument that the consequence of such reasaminld
be to make it almost impossible to claim the bearadfthe exemption, because almost
all matters of doctrine were disputed to some degnas dismissed by the Tribunal
on the basis that legislation sometimes has unéageonsequence®

160

Thompson v Catholic College, Wodornd888) EOC 192-217.
161

Griffin v The Catholic Education Offic€1998) EOC 192-928. This is quite a startling
decision, particularly the notion that a seculdunal is competent to determine the real teachings
of a Church.

OV v QZ [No 2][2008] NSWADT 115 (Unreported, Members Britton DNeemeth de Bikal
and Schneeweiss, 1 April 2008); (2008) EOC 193{¢iafest).

163 Ibid [88]-[119].
164 Ibid [126]-[128].
165 Ibid [117].

162
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Secondly, with respect to the religious sensiditiimb of the exemption, the
Tribunal noted: ‘It is common ground that “injurygquires more than mere offence
(seeHozack v The Church of Jesus Christ of Latter DamtS (1997) 79 FCR 441)
and “necessity’ connotes a higher test than me@hyenience or reasonableness (see
Hazan v Victorian Jewish Board of Deputid990] EOC 92-98)° It went on to
hold that it would not be possible to claim the éf@nof the religious sensibilities
limb of the exemption unless a consistent respovese likely from members of the
religion*®’ Again, it is difficult to see this being made d@uipractice very often.

This case was subsequently appealed to the Appaadl Bf the Tribunal and the

decision has not been handed down yet. It is tbexefot appropriate to say any more
than to note that if such an interpretation of élxemption provision were to become
widespread, it may well render it a dead lettér.

While discrimination on the basis of religion isngeally prohibited, imposing a
condition that is a genuine/inherent requirementtitéd relevant position is not
discriminatory even if it disadvantages people & @r some religious beliefs more
than others. For example, a man who claimed thedseunable to continue to work
for a radio station, because the station’s requergs) that he understand popular
culture and work on some Sundays conflicted witk heligious beliefs, was
unsuccessful in his discrimination claim becauseas clear that it was an inherent
requirement of the position that he be able to dth lihese thingE® In Walsh v
St Vincent de Paul Society Queensland [Nd"%the President of the St Vincent de
Paul Society was forced to resign because she weasCatholic. The Anti-
Discrimination Tribunal of Queensland held thatréhevas no genuine occupational
requirement that she be Catholic. The relevant ves$ two part: the first an
‘objective’ determination of whether being a Catbolhas a genuine occupational
requirement, and the second as to whether the comaplt was capable of fulfilling
the genuine occupational requiremelitsThe Society failed on the first ground, with
Tribunal holding that, despite theological evidehzé¢he contrary, it was possible for
a non-Catholic to carry out the functions of Presidof a conference, even if it might
be more desirable for a Catholic to do'&(The fact that the complainant had carried
out the role for some time, despite it being widatlpwn that she was not a Catholic,
was further evidence of thi§3)

166 Ibid [135].

167 Ibid [140]-[144].

168 This case can be contrasted w@bldberg v G Korsunski Carmel Schd@b00) EOC 193-
074, where the Western Australian Equal Opportuhitipunal was prepared to distinguish between
Orthodox Jews and other Jews according to the fbgfstem of the Orthodox Jews who operated
the school in question.

169 Coulson v Austereo Pty L{@003) 173 QGIG 1034; (2003) EOC 193-294 (digest).

170 [2008] QADT 32 (Unreported, Member Wensley, 12x8mber 2008); (2009) EOC 93-522
(digest).

1 Ibid [88]-[89]. Further, the onus was on the 8bcito demonstrate that it was a genuine
requirement: at [80].

172 Ibid [123]. Being a Catholic was ‘not essential and spéinsable to carrying out the duties of
president, although it may well be desirable, anthihk that the position, overall, would be
essentially the same if there were no requirenfeita president be Catholic’: ibid.

173 Ibid [124].
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4.5 ARE AMENDMENTS TO THE DISCRIMINATION LAws REQUIRED?™

The Commonwealth is one of the few jurisdictions Anstralia not to prohibit
discrimination on the basis of religion or beli€he protection of individuals against
discrimination on the basis of religion or belisf ane of the clearest elements of
international human rights law relating to religgodreedom. The lack of a
Commonwealth prohibition of discrimination on thasks of religion has several
unfortunate consequences:

. Individuals can face outright discrimination on thasis of their
religion without effective recourse.

. Individuals living in the States or Territories thiaave protection
against religious discrimination have greater pide than those who
live in the States that do not prohibit discriminaton the basis of
religion. There is no national ‘safety-net’ for fuyseople.

. Courts and tribunals need to work with subtle digions between
religion, ethnicity, ethno-religious origin and eathat are difficult to
maintain. This can also be confusing to employsehools, sporting
bodies and other groups that are required to adbehe laws.

. People of religions that have a close associatiith &n ethnic group
have better protection against discrimination ttreose whose religion
is not as closely associated with a particular iettyn Those who are
discriminated against on the basis that they aradmists, atheists or
agnostics are similarly without protection.

There are relatively few arguments for a complaikife to protect individuals from
discrimination on the basis of religion. The mostmenon argument (setting aside
those arguments that are essentially an attengpvéopreference to majority religions

174 Note: Since the time of writing of this paper exgions in Victorian anti-
dicrimination law have been altered as summarisetthd Victorian Equal
Opportunity and Human Rights Commission:

The new EOA 2010 has narrowed the grounds on wieidafious bodies can
discriminate against people to religious beliek ard sexual orientation, as these
attributes may be connected to particular religidostrines. Religious bodies and
schools will have to demonstrate why the discrirtigrais reasonably necessary to
avoid injury to the religious sensitivities of adéets of a religion. In employment,
religious bodies will have to demonstrate why hgwrparticular attribute, for
example, being of a particular faith, is an inhéreguirement of a job offered by that
body. In determining what an inherent requirementhie nature of the religious body
and religious doctrines, beliefs or principlesiudttbody must be taken into account. :
http://www.equalopportunitycommission.vic.gov.awjects%20and%20initiatives/eo
a2010.aspaccessed 22 October 2010
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or to treat certain minorities unequally) is thhtst prohibition would undermine
religious freedom by limiting the autonomy of reédigs groups that seek to favour co-
religionists. However, this is really an argumeot éxemptiongo a prohibition of
religious discrimination, rather than an argumenfavour of not prohibiting religious
discrimination even in circumstances which havenmgact on religious freedom.

For these reasons, it would be appropriate for @mnmmonwealth to make
discrimination on the basis of religion or belieflawful in a similar manner to
discrimination on grounds such as race or sex.

The question of the extent to which religious g®ughould be exempt from
discrimination laws in order to protect religiouseddom, particularly religious
autonomy, is a controversial and complex one. MAngtralians are employed in
organisations with some religious affiliation; getiusly affiliated education and
healthcare services alone employ large numbersnptayees. In Victoria alone, for
example, the Catholic Church is ‘involved in 48B®als (378 primary, 87 secondary,
15 combined and 2 special schools), 11 hospitdlsndrsing and convalescence
homes, and 12 children’s welfare institutiohs.Too wide an exemption for religious
groups has the potential to undermine the effegdge and scope of any non-
discrimination regime, and to leave such peopld&avit legal protection. At present,
the exemptions are drawn rather widely and inclgdée vague terms, such as
‘religious susceptibilities’, that are only loosatgnnected with religious freedom. It
has been argued that it would be possible to create nuanced exceptions without
significant additional interference with religiofreedom (for example, allowing for
discrimination on the basis of sex, sexual orieotabr marital status for employment
and termination but prohibiting discrimination onese bases during the term of
employment). Others have suggested that discrimimdaws should apply to all but
the core functions of religious bodies or thatgielus bodies should not be allowed to
discriminate with respect to services for whichytheceive public funding. Yet others
have recommended a narrowing of the concept ofrdrerent requirement’ of a job
SO as to require that, to take advantage of theemhon, religious organisations must
make clearer why they need to discrimindfe.

Eliminating religious exemptions altogether, howeweould put in danger core areas
of religious autonomy, including the choice of gehus leadership, religious
educators and other core employees. Eliminatirgigmificantly reducing exemptions
may make it difficult for religious organisations tontribute distinctively religious
services (for example, in areas such as educatibnay even lead some religious
organisations to withdraw from some fields of seevprovision if they feel that they
are either required to behave in a manner thatr@eenes their religious beliefs or
that the religious rationale for operating suchvieess has been undermined. Some
religious groups have argued for broader exempt(ons wider reading of current
exemptions) to give protection to the wide rangeaofivities in which religious
bodies and individuals are engaged, and to enbatdhese activities can be operated
in a way that they find consistent with their r@igs beliefs and practice§’

17 According to a submission made by the Catholicurch to the Scrutiny of Acts and

Regulations Committee: see Scrutiny of Acts anduRggpns Committee, Parliament of Victoria,
Exceptions and Exemptions to the Equal Opportukity1995: Options Pap&2009) 116.

176 Ibid 112-18.

i Ibid 118-19.
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The balance between religious freedom and nonitigtation, and the way in which
this balance is reflected in exemptions for religiogroups, is a matter of public
policy, rather than one that can be resolved thiaihg simple application of legal
principle. Any solution that simply exempted retigs bodies from all aspects of
discrimination lawor which allowed no exemptions for religious groupsihwould
be problematic, as it would undermine important hamghts principles.
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S5 RELIGIOUS FREEDOM AND BILLS OF RIGHTS

5.1 INTRODUCTION

In most countries comparable to Australia, freeddmeligion or belief is protected in
a statutory or constitutional bill of rights. InetftUnited Kingdom and New Zealand,
for example, there are statutory human rights Aetsije in Canada and the United
States, religious freedom is protected by theipeesive constitutions. In Australia,
however, there is no comprehensive bill of rightgither form. At the time of writing
this report, the National Human Rights Consultabora bill of rights was underway.
Given this process, and the fact that the Austmalbuman Rights Commission
already has a clear position in favour of a bilrights, the arguments for and against
such statutory protection of rights in general widit be rehearsed here. Instead, the
current rights to religious freedom in Australiallwbe briefly outlined. Then, a
sample of cases from foreign courts looking agrelis freedom will be discussed, to
give some sense of the ways in which introducimiglat to religious freedom, as part
of a broader bill of rights, might change the legedtection of religious freedom in
Australia. Of course, as it is not yet clear whettieere will be a bill of rights in
Australia or what its shape might be, let alone litowill be interpreted by the courts,
this discussion is somewhat speculative.

5.2 THE RIGHT TO FREEDOM OF RELIGION OR BELIEF IN THE STATES
AND TERRITORIES

There are three States or Territories in Austratiawhich religious freedom is
explicitly protected by law (leaving aside tAestralian Constitutioh Tasmania has
a provision in itsConstitution Act 1934Tas), which reads:

46. Religious freedom

D Freedom of conscience and the free profesaimhpractice of religion are,
subject to public order and morality, guaranteeeMery citizen.

2) No person shall be subject to any diggbor be required to take any oath on
account of his religion or religious belief and naligious test shall be
imposed in respect of the appointment to or holdihgny public office.

Despite the fact that s 46 has been a part oftrestitution Ackince its enactment in
1934, there has never been a case brought undearthision.

More recently, both the ACT and Victoria have idimeed human rights Acts: the
Human Rights Act 200/ACT) (‘the ACT Act’) and theCharter of Human Rights and
Responsibilities Act 2000/ic) (‘the Victorian Charter’). These Acts reqgaicourts,

where possible, to interpret all legislation cotesifly with the human rights protected
by the Acts' Where that is not possible, certain courts canerdeclarations that a

! Human Rights Act 200ACT) s 30: ‘So far as it is possible to do sosistently with its purpose, a
Territory law must be interpreted in a way thatasnpatible with human rightsCharter of Human
Rights and Responsibilities Act 2006c) s 32(1): ‘So far as it is possible to docmsistently with
their purpose, all statutory provisions must berpteted in a way that is compatible with human
rights.’
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provision cannot be interpreted compatibly with fammrights’ This does not
invalidate the law (as it can with a constitutiobdl of rights), but it does require an
explanation to be given to parliament as to whapoese the government has to the
declaratior? In addition, it is unlawful for public authoritie® breach rightsand
some remedies are available when they db so.

Both the Victorian Charter and the ACT Act prohibdiscrimination on the basis of
religion (among other characteristics) and alscosieta right to religious freedom. In
Victoria, the right to freedom of thought, consaenreligion and belief is set out in
s 14 of the Victorian Charter:

QD Every person has the right to freedom of thougbnscience, religion and
belief, including—

(a) the freedom to have or to adopt a religion elieb of his or her
choice; and

(b) the freedom to demonstrate his or her religiorbelief in worship,
observance, practice and teaching, either indivigloat as part of a
community, in public or in private.

2) A person must not be coerced or restrained ay that limits his or her
freedom to have or adopt a religion or belief inrstp, observance, practice
or teaching.

This right to freedom of religion or belief is sabj to the general limitation provision
in s 7, which provides that ‘[a] human right may saéject under law only to such
reasonable limits as can be demonstrably justified free and democratic society
based on human dignity, equality and freedom’, ngkinto account certain listed
factors. One difference between the Victorian Ghraahd international law is thany
aspect of freedom of religion or belief is subjextlimitations under the Victorian
Charter, whereas under the ICCPR only manifestatafireligious freedom can be
limited — the right to believe itself cannot betreded. That being said, it is highly
unlikely that any direct infringement of the freeddo have a religion would be held
to be a reasonable limitation under s 7 of thedfian Chartef.

The ACT provision, in s 14 of the ACT Act, is almasgentical to s 14 of the

Victorian Charter, other than using the languageewgtryone’, rather than ‘every
person’ (as in the Victorian Charter), and onlytistathat no-one may be ‘coerced’ in
a way that would limit his or her religious freedorather than ‘coerced or restrained’
(the wider formulation used in the Victorian Chayte

2 Human Rights Act 200fACT) s 32;Charter of Human Rights and Responsibilities A@&(Vic)
s 36.

¥ Human Rights Act 200@ACT) s 33;Charter of Human Rights and Responsibilities AQ&(Vic)
s 37.

* Human Rights Act 2006ACT) s 40B(1);Charter of Human Rights and Responsibilities AQ&0
(Vic) s 38(2).

> Human Rights Act 2006ACT) s 40C(4);Charter of Human Rights and Responsibilities AQ&0
(Vic) s 39. In both cases, however, it is very idifft to obtain damages for breach of a right
protected under the Act.

® See Carolyn Evans and Simon Evahsstralian Bills of Rights: The Law of the Victati€harter
and ACT Human Rights A(008) 188-9.
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While the Victorian provision is clearly based dmetACT provision, neither is
directly taken from either relevant internationa¢aties or the bills of rights in
comparable countries. For instance, freedom to ifesth religion or belief (used in
international instruments) has become freedom &muhstrate’ religion or belief.
This may simply be an attempt to use a plainer td&wum it may raise questions as to
whether the change affects the meaning and thusetbeance of international case-
law. The prohibition on coercion is wider than th&ernational law equivalent in two
ways. First, as regards the Victorian Charterndudes ‘restrained’, a much lower
threshold than ‘coerced’. Secondly, both jurisdics prohibit coercion in relation to
manifestations of religion, as well as the righhte a religion or belief. While this
might be reasonable insofar as coercion is condgthe notion that any restraints on
freedom to manifest a religion are prohibited ghether than international law and
there is little justification for this extension.

To date there have been no court decisions regasldid of the Victorian Charter or
s 14 of the ACT Act.

5.3 A BRIEF COMPARISON WITH OTHER JURISDICTIONS

As there are no decisions regarding the right ligioeis freedom under the statutory
bills of rights in Australia to date, some idea abbow such a right might influence
Australian law and practice can be obtained frookilog at the experience overseas.
Australian courts would, most likely, also be imfhced by the way in which
provisions of theAustralian Constitutiorhave been interpreted (particularly on such
issues as the definition of religion). However,tlas High Court has been clear that
s 116 of theAustralian Constitutions a limitation on legislative power, not a free-
standing right to religious freedom, it is likelyat a statutory protection of religious
freedom would be interpreted more expansively.

There have been a variety of cases brought uneerefigious freedom protections
found in bills of rights in comparable jurisdict@nThese have included:

. A successful challenge to therd’s Day Act that mandated Sunday
as a day of rest for overtly religious reasdmsjt the upholding of a
Sunday rest law that had a secular basis of pmoyidistandard day of
rest to retail worker$®

. A successful challenge to a refusal by a Canad@lege of Teachers
to approve an evangelical teachers college fortdéalther training. The
evangelical teachers college listed homosexuadity ssexual sin’ that
was ‘biblically condemned’, which its students wemhibited from
committing, but there was no evidence that teackmised in the

Although s 14 of the Victorian Charter was raigea@ disciplinary hearing regarding a dentist who
told a patient suffering from a mental iliness thla¢ was afflicted by evil spirits and that sheustio
attend his church to be cured. The reliance on wd<lunsuccessful, in part because the Victorian
Charter was not in force at the time the originadidion was made. S&ental Practitioners Board

of Vitoria v Gardner (Occupational and Business Ration) [2008] VCAT 908 (Unreported, Judge
Harbison, Members Dickinson and Keith, 14 May 2008)

® RS C 1970, ¢ L-13.

° R v Big M Drug Mart Ltd1985] 1 SCR 295.

19 R v Edwards Books and Art L{t986] 2 SCR 713.
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institution would not treat homosexual students aflguand in
accordance with the laiv.

. An unsuccessful challenge to the use by the présecaf evidence of
a pastor in a murder trial. It was held that ther@s no general
privilege at common law for religious communicasoor confessions,
but that in some circumstances it would not be ayppate to allow the
use of religious confessions in eviderte.

. An unsuccessful challenge to drug laws by a Raséafawho
distributed marijuana for religious purposés.

. An unsuccessful challenge to an order to slaughteemple bull
suspected of being infected with bovine tubercsltsi

. An unsuccessful challenge to prohibitions on caappunishment in a
private religious schodf

Two examples of the more common types of caseswdtimed in a little more detail
below.

5.3.1 Religious Apparel Cases

In several jurisdictions, the issue of whethergielis clothing (or certain types of
religious clothing) or religious appearance cai@ened or restricted has been raised.
This issue commonly arises in the context of pusdisools, although it can also arise
in other government-controlled institutions, suskpasons or the public service. (The
issue of religious clothing in courts is covered’&.) There has not been a uniform
response to these claims. In some circumstancedsduave found that the restriction
on religious apparel in question is justified, amathers, courts have found that it is
not. Two examples demonstrate the types of ishasthe court might consider and
the variety of outcomes.

In R (SB) v Governors of Denbigh High Sch@tiie Denbigh HighCasé),*® the
House of Lords upheld the uniform policy of a pab$ichool that introduced a
requirement to wear a uniform that did not allogt@dent to wear the type of clothing
that she believed was required of a young Muslirmawo (a jilbab). The school had
consulted widely with the local Muslim communitydahad developed a version of
the school uniform (a shalwar kameeze) that incaed elements of Muslim
clothing which satisfied most Muslim members of #t@mmunity and which the
student had accepted for a period of time. Howeatter her first two years at the
school, the student rejected this uniform and beggaring a jilbab instead.

1 Trinity Western University v British Columbia Caleof Teacherf2001] 1 SCR 772.

2 R v Gruenkg1991] 3 SCR 263.

3 R v Taylor[2002] 1 Cr App R 37. See alsB v Anderson2004] NZCA 95 (Unreported,
Glazebrook, Paterson and Doogue JJ, 23 June 2004).

4 Surayanda v The Welsh Minist¢2907] EWCA Civ 893 (Unreported, Pill, Thomas arldyd LJJ,
23 July 2007).

15 R (williamson) v Secretary of State for Educatiod &mploymen2005] 2 AC 246.

16 [2007] 1 AC 100.

" \bid 119 [44]-[46] (Lord Hoffmann).
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While the Court of Appeal found against the schttod, House of Lords overturned
the decision and found that the policy did not brethe Human Rights Act 1998
(UK). Their Lordships noted that this was not agomeent about every restriction on
religious clothing in schools but rather a caseceomng ‘a particular pupil and a
particular school in a particular place at a pattc time.*® Several judgments held
that there was no breach of the student’s rightswee she had been fully informed
of the uniform policy at the time of admission amatl the option of attending other
schools that would let her wear her preferred fafrclothing!® Not all of their
Lordships agreed with this analysis, but they alhauded that the policy of the
school was not in breach of thduman Rights ActRelevant factors included the
trouble that the school had taken to consult alhodt develop a school uniform that
was respectful of Muslim requirements regardingaaelh the expertise of the school
on the extent to which the uniform helped to proenmihesion and contributed to the
improved performance of the school, and the corsctitat some Muslim students had
expressed about being pressured into wearing abjiitbthe school included them in
the uniform?°

In contrast, inMultani v Commission scolaire Marguerite-Bourgedythe Supreme
Court of Canada found against a school that prtgdba Sikh schoolboy from
attending school because he was wearing a kirfprencgremonial dagger carried by
Sikh men). Carrying the kirpan breached the pod#igginst weapons and dangerous
objects in schools. While the school board andstifeolboy’s parents agreed on an
accommodation that would allow the boy to carrykhpan if it was sealed and sewn
up inside his clothes, this agreement was rejebtethe school’'s governing board
and, on appeal, by the relevant commission, whezfuired him to wear a kirpan
made of a substance other than m&tdlhe boy refused to do so and eventually left
the school for a private schd@lThe Court held that this was an interference with
religious liberty. While the object of maintainiregreasonable standard of safety in
schools was a legitimate one, there was no evidehae kirpan being used as a
weapon in the 100 years that Sikh children had la¢temding schools in Canada, the
likelihood of it being used as a weapon under thediions agreed to were low, and
there were all sorts of dangerous objects in sah@uich as scissors, baseball bats and
cafeteria knives) that were permitted while creg@énhigher risk to student$ Other
justifications were likewise held to provide an uffgient basis for refusing to
accommodate a serious religious belief.

Thus, it is not simply a matter of saying thatsif rights do or do not allow public
institutions to limit the wearing of religious clong. It will depend very much on the

18 bid 107 [2] (Lord Bingham of Cornhill).

9 |bid 114 [25] (Lord Bingham of Cornhill), 120-5@] (Lord Hoffmann), 131 [87] (Lord Scott of
Foscote). The fact that other options are openubesits was applied again(on the application
of X) v Headteachers and Governors of Y Scf#d7] HRLR 20; [2008] 1 All ER 249.

% Denbigh HighCase[2007] 1 AC 100, 117 [33]-[34] (Lord Bingham of @aill), 125 [65]-[67]
(Lord Hoffmann), 132-5 [94]-[99] (Baroness HaleRithmond) (who was particularly interested
in the issue of women'’s rights and their relatiopshith religious covering).

21 [2006] 1 SCR 256.

22 bid [3]-[5] (Charron J). McLachlin CJ, Bastarag!Binnie and Fish JJ concurred with the judgment
of Charron J.

% |bid [40] (Charron J).

4 |bid [56]-[67] (Charron J).
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particular context. While the House of Lords petedtthe uniform policy in the
Denbigh High Casethe reasoning in that decision was subsequeptiiea in the
context of a school that prohibited a Sikh studesth wearing a kara (a small bangle
that is religiously significant). In that case, theurt disallowed the prohibitiof.
However, in another case, a no jewellery rule wasngted to be applied to a girl
who wanted to wear a ‘Silver Ring Thing purity rirgg a symbol of her decision to
remain a virgin until marriage due to her Christimtiefs

5.3.2 Property Rights and Religion

Minority religious groups sometimes suffer discmaion when trying to get
permission to build places of worship. In less d#dbecountries, this may include
outright refusal of permission. In liberal democea¢ however, it more commonly
includes long delays in permission being granted gweater difficulties in getting
permission to build.

In a Canadian case, for example, the Jehovah’'s@ases claimed that they were
unable to buy land for a place of worship withie #irea zoned for places of worship
in a particular municipality (although this fact svaontested by the municipali§).
The Jehovah’s Witnesses first bought land in adesgial zone and applied for re-
zoning. Their request was denied because of this obsloing so and the tax burden
that this would place on rate payers. They therchmged a different lot in a
commercial zone and applied twice for re-zoningalow them to build a place of
worship. These requests were denied without angoreabeing given. The process
took over four years. A majority of the Supreme €ad Canada held that refusing to
give reasons or engage in a proper process wiiecedo the second and third
applications for permission to build was a breatprocedural fairness. In coming to
this conclusion, the right to ‘freely adhere toa#thf and to congregate with others in
doing so’ was of ‘primary importancé®. The Court ordered that the second and third
decisions be set aside and that the municipalitkemine decision again in a
procedurally fair way, including giving reasofls.

In another Canadian case on the intersection afioal and property rights, several
orthodox Jews were prohibited by the by-laws of blding in which they lived
from setting up succahs on their balcorifedhe succahs were small, temporary
dwellings that the appellants believed they weldidally required to live in during
the nine days of the festival of Succot. A majoonfythe Supreme Court of Canada
held that, so long as the appellants were cons@bascess to emergency exits and

% R (on the application of Watkins-Singh) v Aberd&ids’ High School Governor§2008] EWHC
1865 (Admin) (Unreported, Silber J, 29 July 2008).

% R (on the application of Playfoot) v Governing Badillais Schoo[2007] HRLR 34.

27 Congrégation des témoins de Jéhovah de St-Jéroroeraine v Lafontaine (Villagdp004] 2 SCR
650.

% |bid [9] (McLachlin CJ). lacobucci, Binnie, Arboand Fish JJ concurred.

2 bid [31]-[33] (McLachlin CJ). Note that this was guarantee of a decision in favour of the
Jehovah's Witnesses: they were not entitled tosauieble decision, simply to proper consideration
and process. For an example of the way in which\iegéorian Charter is beginning to influence
planning decisions, see ‘Hobsons Bay Planning Seh@mendment C58 & Application for Permit
A0613422 Blenheim Road Mosque & Public Park: ParRRéport’, September 2008
<http://www.dse.vic.gov.au/Shared/ats.nsf/4f257HB313ca256d100005e401/2c8ee5d347a989
37ca2574e10072d5d0/$FILE/Hobsons%20Bay%20C58%20RadReport.pdf>.

%0 Syndicat Northcrest v Amseld004] 2 SCR 551.
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aesthetics in setting up their succahs, the prppeghts of other residents in the
building were only minimally impaired for a shoenmd of time. The refusal to allow
them to fulfil this religious obligation, by contta was a significant infringement on
religious freedond!

5.4 SHouLD RELIGIOUsS FREEDOM AND NON-DISCRIMINATION BE
PROTECTED INA COMMONWEALTH BILL OF RIGHTS?

If Australia were to adopt a statutory bill of righit would almost certainly include a
protection of the right to freedom of religion oelief. 1t would, however, be more
appropriate if this protection were modelled on ohd¢he leading international law
instruments (the Universal Declaration or ICCPR, particular) rather than the
existing provisions in the Victorian Charter or ACAct. In particular, such a
protection would be clearer if it adopted the apgtoof the Universal Declaration,
which sets out the right to freedom of religionbetief, including the right to change
religion, in unambiguous terms. Consideration stidad given to whether the right to
freedom of thought, conscience and religion (thonghtheir manifestations) should
be absolute, as it is in the ICCPR but not the Birsial Declaration.

The cases from other jurisdictions discussed almmraonstrate the wide range of
ways in which religious freedom can be limited —enfr zoning laws, to school
uniforms, to the destruction of animals. In Aus&rdahere is no right to bring a case
based solely on a breach of religious freedom ératian raising religious freedom in
a case brought on another basis, which can be doder the Victorian Charter or
ACT Act). Courts may sometimes take issues of ialig freedom into account
through, for example, the interpretation of lawsigistently with human rights as
discussed in chapter 2. However, the extent to hwhity particular court or tribunal
will choose to take religious freedom into accouminaking decisions is a matter of
discretion in many cases. Religious minorities wigually find it more difficult to
have their interests or concerns taken into accaten general laws, policies or rules
are adopted that might impact on their religioulselheThey are likely to be particular
beneficiaries of a right to take direct legal actio enforce their rights. In addition,
such statutory protection may increase the awasené&she impact of such laws,
policies and rules on religious groups, and enagmireegotiated solutions to cases in
which religious freedom is impacted.

31 |bid [82]-[90] (lacobucci J). McLachlin CJ, Majokrbour and Fish JJ concurred.
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6 RELIGIOUS VILIFICATION /[ HATE SPEECH LAWS

6.1 INTRODUCTION

Laws that prohibit religious vilification or religus hate speech of various kinds have
a complicated relationship with religious freedddm one hand, if religious groups or
believers are subject to vilification, it can haleeply hurtful personal effects, create
fear within religious communities and potentialhtimidate people out of attending
religious services or practising their religion (ggough the wearing of clothes or
symbols). At its worst, speech demonising and delmismg groups has been a
preparatory basis for the most serious crimes,utioly genocide, against those
groups. On the other hand, particularly when they drawn too widely, religious
vilification laws can have a chilling effect oniggbus speech and suppress legitimate
criticism of religion.

While racial vilification laws are common in Audieg only Queensland, Tasmania
and Victoria have prohibited religious vilificatipalthough other jurisdictions have
considered it. For the same reasons as discussed above at 4r8laition to
discrimination law, the definition of ‘racial’ inacial vilification laws can extend to
groups that share a common religious traditionaasgf their ethnicity (such as Sikhs
and Jews¥. Thus, racial vilification laws give some protectito some groups that
might also be considered to be religious. Howewiris protection is not
comprehensive and is not a protection from religibate speech as such.

The Commonwealth does not prohibit religious \chfiion. However, th€riminal
Code(Cth) contains a sedition-based offence of ‘umgjia group or groups (whether
distinguished by race, religion, nationality or ipoal opinion) to use force or
violence against another group or groups (as fmgisshed)’ which would threaten
the peace, order and good government of Austtaliais offence has a limited
overlap with religious vilification laws.

International law requires states to prohibit sdorens of hate speech. The ICCPR,
for example, in art 20(2) states: ‘Any advocacynafional, racial or religious hatred
that constitutes incitement to discrimination, kHigtor violence shall be prohibited

by law.” Australia, however, has entered a res@mwab this provision that states:

Australia interprets the rights provided for byides 19, 21 and 22 as consistent
with article 20; accordingly, the Commonwealth &nel constituent States, having
legislated with respect to the subject matter efdtticle in matters of practical
concern in the interests of public orderdre publig, the right is reserved not to
introduce any further legislative provision on thesatters.

Lawrence McNamara, ‘Salvation and the State:dRmlis Vilification Laws and Religious Speech’
in Katharine Gelber and Adrienne Stone (etgte Speech and Freedom of Speech in Australia
(2007) 145, 146.

2 See, egJones v Scull{2002) 120 FCR 243foben v Jone003) 129 FCR 515¥liller v Wertheim
(2002) EOC 193-223 (all dealing with racial vilditton of Jews under tHeacial Discrimination Act
1975(Cth)).

Criminal Code(Cth) s 80.2(5). For a discussion of this offer&®e Simon Bronitt, ‘Hate Speech,
Sedition and the War on Terror’ in Katharine Gelbaed Adrienne Stone (ed$jate Speech and
Freedom of Speech in Australi2007) 129.

Freedom of expression, assembly and associaéspectively.
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6.2 CURRENT AUSTRALIAN LEGISLATION PROHIBITING RELIGIOUS
VILIFICATION

As noted above, Queensland, Tasmania and Victorga the only Australian
jurisdictions which have introduced religious vddtion laws. The laws have two
main components: the prohibition (usually includibgth a civil and criminal
element) and exceptions that make clear that cetypes of speech do not fall within
the prohibition.

6.2.1 The Prohibition

The scope of the prohibition of religious Vvilifioeat is similar in all three
jurisdictions, although there are some importaffectnces on the extent to which the
alleged vilification must be publft.The Victorian law, theRacial and Religious
Tolerance Act 200{Vic), has given rise to the most extensive csticiand case-law,
SO its provisions are set out in more detail hleue,similar provisions are included in
s 124A of the Anti-Discrimination Act 1991 (QIld)® and s19 of theAnti-
Discrimination Act 1998Tas).

Section 8(1) of th&®acial and Religious Tolerance Amtovides:

A person must not, on the ground of the religioelsel or activity of another person
or class of persons, engage in conduct that inbdaé®d against, serious contempt
for, or revulsion or severe ridicule of, that otperson or class of persohs.

It is also prohibited to request, instruct, induee¢ourage, authorise or assist another
person to contravene s 8CLEmMployers may be vicariously liable for conductiuir
employees which contravenes s 8(1) unless, on #hente of probabilities, the
employer took reasonable precautions to preventethployee from contravening

s 8(1)7

6.2.2 Exceptions

Section 11 of th&®acial and Religious Tolerance Amvides:

D A person does not contravene section 7 otl&iperson establishes that the
person’s conduct was engaged in reasonably anood faith—

(a) in the performance, exhibition or distributianan artistic work; or

(b) in the course of any statement, publicatioagasion or debate
made or held, or any other conduct engaged in, for—

)] any genuine academic, artistic, religious aestfic

McNamara, above n 1, 147.

Anti-Discrimination Act 1991Qld) s 131A also makes it a criminal offence tga&ge in ‘serious’
religious vilification, ie religious vilificationn a way that includes threatening physical harm to
person or property or inciting others to do so, the criminal provisions are almost never used
because of difficulties with proof and certain prdaral hurdles.

Racial and Religious Tolerance Act 2004ic) s 8(2) provides that conduct can be a singi¢ance

or multiple instances.

Racial and Religious Tolerance Act 20Qdic) s 15. See alsénti-Discrimination Act 199§Tas)

s 21;Anti-Discrimination Act 1991QIld) s 122.

Racial and Religious Tolerance Act 20(Mic) ss 17-18. See alsbnti-Discrimination Act 1991
(Qld) s 133. There is no equivalent provision ie Amti-Discrimination Act 1998Tas).
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purpose; or
(i) any purpose that is in the public interest; or

(©) in making or publishing a fair and accurateor¢pf any event or
matter of public interest.

(2) For the purpose of subsection (1)(b)(i), agielis purpose includes, but is
not limited to, conveying or teaching a religionpposelytising.

Unlike the Anti-Discrimination Act 1991Qld) and theAnti-Discrimination Act 1998
(Tas), theRacial and Religious Tolerance Aabes not contain an exemption for the
publication of material in circumstances in whitle fpublication would be subject to
a defence of absolute privilege in proceedingsdefamation’® However, it does
contain an exemption for conduct engaged in foemu@ereligious purpose, which
is not included in either of the other Acts. TRRacial and Religious Tolerance Act
does not define what a ‘genuine religious purpose’ although this has been
considered in a case discussed below.

6.3 CASELAW

While there are many cases on racial vilificatithrere are not many Australian cases
on religli?us vilification and some of the casest thast have been dismissed very
quickly.

6.3.1 Catch the Fire

The most well known and legally significant of theligious vilification cases is
Islamic Council of Victoria v Catch the Fire Minigs Inc (‘the Catch the Fire
Ministries Cas8,* in which the Islamic Council of Victoria (ICV’)ddged a
representative complaint against the Catch the Mirestries Inc (‘Catch the Fire’),
an evangelical Christian church. The church haddeoted a seminar, published a
newsletter, and published an article on the chsraleébpage, each of which the ICV
claimed attacked the Islamic faith and breached &f &e Racial and Religious
Tolerance Act

Catch the Fire claimed that its statements wereurate, that its actions were
reasonable and undertaken in good faith, and teaséminar and publications were
conducted and published for a genuine religioup@ag and in the public interest. On
this basis, it defended the claims of religiougication.

The Victorian Civil and Administrative Tribunal ueld the ICV’s complaint, finding

that the cumulative effect of the statements arfuligations was hostile, demeaning
and derogatory to Muslims and their faith, and thay were likely to incite others to
religious hatred, contempt and ridicule. Catch Ehee successfully appealed the

10 Anti-Discrimination Act 1991Qld) s 124A(2)(b)Anti-Discrimination Act 1998Tas) s 55(b).

1 See, egFletcher v Salvation Army Austral[2005] VCAT 1523 (Unreported, Member Morris P, 1
August 2005) [18], where the President of the \Mieto Civil and Administrative Tribunal
recommended that consideration be given to requitirat people seek leave to bring a religious
vilification case so as to ensure that the repuatif the legislation is not undermined by baseless
claims.

12 12004] VCAT 2510 (Unreported, Member Higgins V2 December 2004); (2005) EOC 193-377
(digest); appeal allowed (2006) 15 VR 207.
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decision to the Victorian Court of Appeal, which aside the orders of the Tribunal
and remitted the decision to be heard by a diffefeibunal member. Ultimately, the
matter was settled by the parties in an out of tceeftiement, leaving the key question
of whether the conduct amounted to vilification esulved after many years and a
lengthy process of litigation.

The key principles for interpreting tiieacial and Religious Tolerance Awthich
emerged from this case included that:

. incitement includes words and actions that actuialtyte others, and
also those that are calculated to encourage ineitétmut do not have
that effect in practicé?®

. the Act does not ‘prohibit statements concerning rigligious beliefs
of a person or group of persons simply because thay offend or
insult the person or group of persons’ — that whiutites hatred is
distinct from that which is offensivé;

. some account may be taken of the audience whemndateg if a
particular statement is likely to inctfeand the effect of the statement
on an ordinary member of the audience is the reletest'°

. for the purposes of the ‘genuine religious purpodefence: both
proselytism and religious comparativism are religiopurposes;
conduct is genuine if it is really undertaken forecf these purposes;
the requirement that it be in good faith is a sciye test; and the
requirement that it be reasonable is an objectest, ttaking into
account the standards of an ‘open and just multicail society’

There were areas of disagreement between the judbeh have still not been
resolved. Perhaps the most significant of thesevhether ridicule or contempt
expressed towardsraligion, as compared to religious believers, is sufficientthe
purposes of the Act. Nettle JA considered that tiwe were distinct, while
recognising that there may be circumstances in hwhitacks on a religion might
amount to religious vilification. Neave JA put lesmphasis on the distinction.
Ashley JA did not decide the isstfe.

Nettle JA held that the conduct need not be mavdily an intention to incite hatred,
contempt etc. on the basis of religion. He consdethat it is enough that the
‘conduct incite hatred or other relevant emotiowdaods a person or group of persons
which is based on their religious beliefs’. Nea#e Bowever, thought that there must

13 Catch the Fire Ministries Cag2006) 15 VR 207, 211-12 [14] (Nettle JA), 254 [LBdeave JA).

1 bid 212 [15] (Nettle JA).

5 |bid 212 [16] (Nettle JA).

16 |bid 249 [132] (Ashley JA), 2545 [158]-[159] (A JA), though see Nettle JA at 21213 [16]—
[19] that some degree of reasonableness may bemadsior most, although not all, audiences.

7 1bid 240—2 [90]-[98] (Nettle JA).

18 |bid 218-19 [32]-[34] (Nettle JA), 249 [132] (Asly JA), 258 [176] (Neave JA).
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usually be some link, although, for practical puwgs there usually would be, so the
distinction may not relevant in most cas@s.

Nettle JA also took the view that the Tribunal dria criticising the views about

Islam expressed by the relevant church ministeurdgsalanced and untrue, and in
failing to take proper account of the exhortatioighe minister to love, minister to

and attempt to convert Muslims, as creating grebsance and less likelihood of
incitement. Neave JA held that some account cowdtaken of both truth and

balance. Ashley JA noted the problematic way inclvhihe arguments before the
Tribunal turned in part on whether certain claimade about Islam were objectively
true — a matter which he correctly noted is notceptible to determination by a
secular tribunaf’

6.3.2 Case-law on Constitutional Constraints

The scope of religious vilification laws is limitday the Australian Constitution
particularly the implied freedom of political commigation?* In Deen v Lamf” a
pamphlet prepared by a candidate for the seat aétdo in the federal election made
a series of derogatory remarks about Muslims ardKibran. While the Queensland
Anti-Discrimination Tribunal held that the pamphleicited hatred and serious
contempt for Muslims as a whole, it was not unldwdacause it was within the
exception in s 124A(2)(c) of thenti-Discrimination Act 1991Qld) relating to public
acts done reasonably and in good faith for a p@rpoghe public interest, including
public discussion or debate and exposition of argtten. As the pamphlet was
concise and there was no evidence that it had Ipedtished other than in the
electorate, the Tribunal was not prepared to calecthat the candidate had not acted
reasonably and in good faith. The Tribunal refeteethe implied freedom of political
communication in coming to this conclusion:

But for the presence of the exception in s 124¢&(2)t would be plain that s 124A
would be invalid insofar as it infringed upon theddom to communicate upon
political matters. At the very least, in order t@gerve its validity, it would have to
be construed so as to have no application to sasésc In my view, s 124A(2)(c) is
effective to ensure thatnter alia, provided a candidate in an election publishes
words in good faith and acts reasonably, he oristieee to make statements of a
political character without fear of offending s 24nd despite the fact that those
statements otherwise have the prohibited tend&hcy.

6.4 DOES THE COMMONWEALTH NEED RELIGIOUS VILIFICATION
LAwSs?

There seems little doubt that members of some ioelsy groups experience
vilification that is both personally hurtful and gnalso impair their capacity to

9 |bid 214 [24] (Nettle JA), 253 [150]-[152] (Neadd).

2 |bid 219-20 [36], 233 [73] (Nettle JA), 247 [12Bshley JA), 259 [178]-[179] (Neave JA).

2L Nicholas Aroney, ‘The Constitutional (In)Validityf Religious Vilification Laws: Implications for
their Interpretation’ (2006) 3&ederal Law Review87. See als€atch the Fire Ministries Case
(2006) 15 VR 207, 246 [113] (Nettle JA), 264 [2(0Bleave JA), who held that thRacial and
Religious Tolerance Act 20q¥ic) did not breach the constitutional prohibition

Z [2001] QADT 20 (Unreported, Member Sofronoff P\8vember 2001).
Ibid p 8.
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engage in public life, including religious practféeThe Australian Human Rights
Commission has called for Commonwealth legislatitt prohibits religious
vilification. It has done so on the basis of theneuous concerns about the level of
religious vilification that occurs in Australia, @nthat leads to a sense of being
excluded and alienated from Australian societyHmse who experience?t.

There are at least two key concerns about respgndithis problem with vilification
laws. The first is that such laws will have a ¢hdl effect on speech about religions.
Even if the laws are interpreted relatively narnp\dnd that is not guaranteed), those
with legitimate criticisms to make of particuladigious groups, practices or beliefs
may be intimidated out of making such comments isea@f the potential for actions
to be brought against them. In addition, some il groups are concerned that they
will not be able to speak out to condemn othemgietis as false and their own as
exclusively true without being in danger of actibeing taken against them. This
threatens both religious freedom and freedom ofresgior?® While freedom of
expression is not an absolute value, it should bellimited for good reason.

The second concern is that religious vilificatiaaws may be ineffective or even
counter-productive. There is little evidence thatumries that have religious
vilification laws experience less religious viliiton than those which do not (nor
that those Australian States which have such lames less prone to religious
vilification than those which do not). Ti&atch the Fire Ministries Casgave a great
deal of profile (both nationally and internationyalto the comments the subject of the
case that were derogatory of Islam — far more tiay would have received had
there been no such ca&3elt is unclear whether the case helped or harmed th
development of greater religious tolerance in Mietoor Australia more generally, or
created an atmosphere which lessened the riskysigai or mental harm to religious
minorities?®

The question of whether religious vilification lawese necessary and an appropriate
way of dealing with religious vilification is a cgiex one. If such laws are adopted,
it is important that they be drafted in a mannet tis alive to the potential of such
laws to restrict freedom of religion or belief aglivas freedom of expression. The
prohibition set out in the ICCPR (‘Any advocacynattional, racial or religious hatred
that constitutes incitement to discrimination, Higtor violence shall be prohibited

% Human Rights and Equal Opportunity Commissiema — Listen: National Consultations on
Eliminating Prejudice against Arab and Muslim Awaditins (2003) chh 2 and 3. See aRaymond
Chow, ‘Inciting Hatred or Merely Engaging in Relbgis Debate? The Need for Religious
Vilification Laws’ (2005) 30Alternative Law Journal 20.

% Human Rights and Equal Opportunity Commissirticle 18: Freedom of Religion and Belief
(2998) iii, ix, ch 5.

% John Perkins, ‘Religion and Vilification’ (2008y Dissent53; Joel Harrison, ‘Truth, Civility, and
Religious Battlegrounds: The Contest Between Raligi Vilification Laws and Freedom of
Expression’ (2006) 1Auckland University Law Revienl.

%" Hanifa DeenThe Jihad Semina2008) 262 describes the way in which the mediseraye of the
case allowed ‘vilification through the back dooaydafter day.

% There is no empirical evidence to support therckaat religious vilification laws lessen vilifican
against religious minorities or any of the othemhfal consequences of vilification. Professor Baker
has argued that in some circumstances such lawgprag counter-productive and put minorities at
greater risk, although there is no evidence to supthis position either: see Edwin Baker,
‘Autonomy and Hate Speech’ in Ivan Hare and Jamesingtein (eds)Extreme Speech and
Democracy2009) 139, 150-5.
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by law’) is narrower, and more focused on cleared anore clearly dangerous
outcomes, than the current State laws. This is @iedformulation accepted by the
Human Rights and Equal Opportunity Commissionsmréport on religious freedom,
in which it rejected modifying the current racialification laws to include religious

vilification, on the basis that they were too bro@md the purposes of religious
vilification.?®

% Human Rights and Equal Opportunity Commissirticle 18: Freedom of Religion and Belief
(1998) 136-7.
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7 RELIGION IN THE AUSTRALIAN COURTS.: SOME KEY
| SSUES

7.1 INTRODUCTION

One forum in which religious freedom is at stakéhis court system. People may be
compelled to play a part in the court system, asgzaor witnesses, and the traditions
and practices of the courts may create tension thélreligion or belief of those who

participate. Further, in a multi-religious societlyjs important that those who play

official roles in court — as judges, lawyers, jurar court officials — should be able

to carry out those roles without inappropriate ¢@usts on their religious freedom.

This chapter briefly explores three key areas demital tension between religious

freedom and the court system: the taking of oaties,wearing of religious apparel

and the role of the courts in intra-religious disgzu

7.2 OATHS / AFFIRMATIONS

One way in which individuals’ religion or belief r@ome into conflict with the court
system is in being required to take an oath (whichthe purpose of this report, is
defined as involving a religious element, as opgddsea secular affirmation). Some
of the contexts in which Australians might be regdito make an oath or affirmation
include:

. giving evidence in court;

. acting as an interpreter in court;

. becoming a citizen; and

. f[aléing on certain public offices, such as a mendfgrarliament or a
judge.

This section will focus on oaths being used by @sses in court, but also has some
relevance to other circumstances in which a persarquired to take an oath. The
requirement to take an oath in order to take uplai office is one that should be
treated with care and not used in a way that exduertain people from office on the
basis of their religion or belief. One oath is présed by theAustralian Constitution
(in s 42, which requires all members of the Commealitn Parliament to take an oath
or affirmation of allegiance in the prescribed fob@fore taking office) but all others
are prescribed by statute and thus can be chadnged.

The requirement to take an oath or to take an oath form associated with a
particular religion is a breach of religious freeddt should never be a precondition
for public office that a person swears an oath #egociates that person with a

1 See, eg, the form of judicial oath or affrmatieat out in the Schedule to tiéigh Court of
Australia Act 1974Cth).
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religion against that person’s WillAustralia has a generally good track record is thi
respect.

A variety of people have reasons for not wishingwear an oath, including people
who have no religious faith and those whose raligifaith precludes oath-taking
altogether or in particular contexts. While it mbag appropriate to give people a
choice between taking an oath and affirming, itnt# consistent with religious
freedom to require people to give reasons for priefig one option or the other, as
was once the case in Australian faMor should any inference be drawn about the
credibility of a person based on the option thaytkelect; such an inference is not
permitted by Australian lat. At present, however, it is permissible in limited
circumstances to cross-examine a witness abouthdychose not to swear an oath;
it is questionable as to whether this is compatiaté religious freedom or indeed the
right to privacy. (For example, a Muslim woman nmey want to swear an oath while
she is menstruating but may also be embarrassgiddass this reason in pubfic.

The question of whether even having thion of swearing a religious oath is a
breach of religious freedom because it ‘forces’ilimess to reveal their religion has
arisen in a number of contexts. In a Canadian ¢heeCourt considered that the fact
there were a variety of alternative approacheslaai (including affirmation) and
that the witness did not need to reveal his reafamselecting one option rather than
another meant that there was no infringement dfjicels freedoni. However, a
number of commentators and commissioners in Augfrand other countries,
continue to suggest that using an oath is an ceddattactice that should be replaced
by a single, solemn affirmation to tell the truttat could be taken by people of all
religions or no religion. It is argued that thistpall withesses on an equal footing,
simplifies the process of swearing, and takes appropriate religious element out of

2 Buscarini v San Marinq2000) 30 EHRR 208, in which the European CourHoiman Rights
upheld a complaint by parliamentarians who wereddrto take their oaths of office by swearing
‘on the Holy Gospels’. The Court held (at 219 [3#at this ‘required them to swear allegiance to a
particular religion’ in breach of art 9 of tHeonvention for the Protection of Human Rights and
Fundamental Freedom§the European Convention on Human Rightoopened for signature
4 November 1950, 213 UNTS 221 (entered into forc®eBtember 1953). The same position was
taken by the Supreme Court of the United StateBoitaso v Watkins367 US 488 (1961), under
the First Amendment to tHenited States Constitution

% For a history of the oath in Australia, see M®fforbes, ‘The Truth, the Whole Truth and Nothing
but the Truth’ (2005) 43(3).aw Society Journa¥V2; Mark Weinberg, ‘The Law of Testimonial
Oaths and Affirmations’ (1976) Blonash University Law Revieb. These historical reviews make
clear the extent to which the taking of oaths hiaotically been used in a manner incompatible
with religious freedom.

* This is currently the case in Australia. See, Egidence Act 199%Cth) s 21(5): ‘Such an
affirmation has the same effect for all purposearaeath.’

> Kamm v The Queef2008] NSWCCA 290 (Unreported, Giles JA, Lathanant Matthews AJ,
10 December 2008), although this case also malkes that significant constraints apply to doing
so. See als® v VN(2006) 15 VR 113.

® R v Mehrban (RaziaJ2002] 1 Cr App R 40, discussed in D C Ormerods€C€omment, ‘Trial:
Oath — Witness’ Decision to Affirm Rather Than Swda2002] Criminal Law Review439. In the
same case, a man explained that he could not swethie Koran because he was unclean, as he was
unable to wash himself.

" R. v Andersoii2001] 7 WWR 582; see al$®. v Robinsofi2005] 191 Man R (2d) 156.
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what should be a secular court syste@thers have argued that the ability to take the
oath in religious form is an aspect of religiouseilom and that it enables the court to
bind the conscience of religious people in a way thsecular affirmation does fdt.

is clear that the capacity to take the oath irgielis form is very important to at least
a group of people. In New Zealand recently, an inygunto modernising the oath
decided against removing the option of includinglaious element?

Those who choose to take an oath should be alde &0 in compliance with their
own religious traditions and beliefs. Some allowene made for this in the federal
courts. Pursuant to thievidence Act 199%Cth), most people giving evidence in a
federal court (such as the High Court, Federal CourFamily Court) and court
interpreters must first make an oath or affirmatihich must be in the form set out
in the Schedule to the Act or something simifaFhe oath for a witness set out in the
Schedule is: ‘I swearn( the person taking the oath may promibg Almighty God
(or the person may name a god recognised by hisoréiigion) that the evidence |
shall give will be the truth, the whole truth andtimng but the truth.” In the
alternative, a person may affirm by saying: ‘I sofdy and sincerely declare and
affirm that the evidence | shall give will be thrath, the whole truth and nothing but
the truth.™

While a variety of forms may be used for taking tagh, the standard form of the
oath is more consistent with Christianity than matster religions. The alternative to
the term ‘Almighty God’ in the Schedule to tlevidence Actrefers to ‘a god’
recognised by the witness’s religion. First, thisniulation of the rule assumes a
monotheistic tradition (or at least that it is agprate to select a single god by whom
to swear). Secondly, it assumes a religion thttasstic (as compared, for example, to
some forms of Buddhism). Finally, the use of thpited in ‘Almighty God’ and the
lower case in ‘a god recognised by [the witness&igion’ is also reflective of
Christian tradition, rather than religiously neutféhis may be compared to a form of
the oath taken in the United Kingdom, which stateswear by [substitute Almighty
God/Name of God (such as Allah) or the name ohthlg scripture] that the evidence
| shall give shall be the truth, the whole truttd athing but the truth® While this

is very similar in form to the Australian standdaim, it pays more respect to the
equality of a variety of religious belief systenis.is not, however, the official form

For a criticism of the single, secular affirmaticcee Michael Bennett, ‘The Right of the Oath’

(1995) 17Advocates’ Quarterhd0. He argues (at 44) that it might be an aspea tir trial to

ensure that witnesses’ consciences are bound Hyetitemethod possible.

Weinberg, above n 3, 40; Criminal Law Revisiom@uittee,Eleventh Report: Evidence (General)

Cmnd 4991 (1972) 163ff.

While the Bill implementing the oath modernisatiprocess, the Oaths Modernisation Bill 2005

(NZ2), is yet to be passed, in the First ReadingeSpdo the Bill, the Minister for Justice notedttha

‘there was clear support from public submissions retaining the current values and beliefs,

particularly loyalty to the Queen, reference tagieus belief, and promises as to how an office or

role should be carried out’: New Zealaf@rliamentary Debatesl7 May 2005, 20 647 (Phil Goff).

See also New Zealand Ministry of Justi®=view of Oaths and Affirmations: A Public Discassi

Paper(2004).

1 Evidence Act 1998Cth) ss 21-22.

12 These provisions are taken up in template fortNém South Wales, Tasmania and Norfolk Island,
and will shortly also be picked up in Victoria.

13 See Judicial Studies Boatiqual Treatment Bench Bo¢R008) 3-11 [3.2.3]. See also at 3-12—-3-15

[3.2.3], which also gives details about the wayimich a variety of religious groups might wish to

make an oath.

10
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set out in thédaths Act 1978UK), which is even more closely aligned to the ead
Christian practices than the Australian standarthfd)

The way in which divergences from the standard f@re handled by courts in

practice can make a difference to how real thet mfiminorities to use an alternative

form is (particularly when it requires such things alternative holy books). In the

Federal Court, for example, the onus on informimg dourt if ‘special arrangements’

are needed for taking an oath is placed on thd tegeesentatives of the parties (with
no guidelines for those who are not represented)nanst be given at least 24 hours
before the witness is due to give evidefit@his change to previous practice was
undertaken to provide the possibility of witnessaking the oath in a variety of

forms, while recognising that the diversity of gains may be such that the courts
would not be able to provide for them all withowttine. The Federal Court does in
practice have copies of the Bible, Koran and theatha available for those who wish

to swear on them and the registry staff assistetiwvilso have other needs that are
drawn to their attention.

This approach may be contrasted to that recommeasldxst practice in the United
Kingdom. The Judicial Studies Board in the Unitaddfiom has developed &gual
Treatment Bench BogdR which sets out a range of useful information atubfierent
religious beliefs, including information on whapgs of oaths or affirmations might
be appropriate for different religious groups, whiécognising that there is a diversity
of opinion within religious groups. It also setst mseful advice to judges and court
officials as to dealing with oaths in a manner tineats all religions equally and with
appropriate respect. These include:

. Keeping religious books covered when not in us¢hab they are not
touched directly by court staff and ensuring thathsbooks are stored
appropriately.

. Making available facilities to allow those who wighwash (including

washing their feet) before swearing and ensurinmpegses are given
time to wash if that is required.

. Recognising that in some religions those who areasing may need
to remove their shoes or cover their heads.

. Witnesses should be told in advance that they dthereswear or
affirm and it should be made clear to them thas¢hare equally valid
choices.

. ‘If they do wish to swear an oath, witnesses sha@dnformed about

the availability of different scriptures in court, in order to raass

14 Oaths Act 1978UK) s 1(1): ‘The person taking the oath shall htid New Testament, or, in the
case of a Jew, the Old Testament, in his upliftaddh and shall say or repeat after the officer
administering the oath the words “I swear by Alntigzod that . . . . . . ", followed by the words of
the oath prescribed by law.’

15 Federal Court of Australi@ractice Note No 16: Oaths and Affirmatiof@® April 2001) [4].

16 Judicial Studies BoarEqual Treatment Bench Bo¢R008).

7 bid 3-10-3-11 [3.2.2].
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them that asking for a particular scripture is aat inconvenience.
They should not be persuaded to swear an oatheoNéw Testament
for the sake of convenience.’ If the relevant dar@s or books are not
available, they should be encouraged to bring tbgin copies to

court.

This proactive approach to ensuring that peoplestsidnd their options, and have the
best opportunity to take an oath in a suitable farmay be better practice than simply
asking a witness if they wish to swear or affirncerhey are in the court room and
hoping that their legal representatives (if they arparty) or the legal representatives
of the party calling them to give evidence (if thee not) have informed them about
their options. It should be noted, however, tharéhare concerns that a more pro-
active approach by the courts might be consideoetiet intrusive and this is one

reason that the Federal Courts rely on legal reptesives.

While there has been considerable reform of the dawaths from the times when

people were effectively excluded from giving evidenbecause of their religious
beliefs (or lack of religious beliefs) the time mhg right to reflect on whether the
current system best serves Australia’s multi-religi society. Consideration should be
given as to whether a single, non-religious affiiora might better protect the

equality of witnesses, regardless of their religiteliefs, and simplify the process in
a multi-religious society, where it may be diffitth ensure that all religious forms of
oath-taking are able to be administered in all touin the alternative, better

provision should be made for all withesses to Hermed in advance about their
options regarding the oath or affirmation and fog heeds of religious minorities to
be catered for.

7.3 RELIGIOUS APPAREL AND APPEARANCE IN COURT

Some religious traditions require or encourage wiearing of particular forms of
clothing and/or the maintenance of particular foohappearance. This may include:

. wearing aheadcovering of some kind — this may extend to cover
much or all of the face;

. having abeardor long hair;

. wearing clothing that completely covers the armd &ys (and, in
some instance$iands;

. wearingparticularforms of jewellery around the throat, arms or Jegs
or a ceremonial knife; or

. havingcertainskin markings, including tattoos and ritual saagri

It would be impossible to regulate to resolve ak tproblems which people from
minority religions may experience in the court syst regarding apparel and
appearance, as many decisions need to be madecaseaby-case basis. Judicial
training and awareness of religious differences m@ymportant to ensure that the
religious dimensions of decisions are understoofilges. For example, judges who
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would normally expect men to remove headwear wintarimg a court room should
not do so if a man is wearing a head-covering imgance with his religion (for
example, a Jewish yarmulke or Sikh turb¥hHowever, there may be some
occasions on which it is not appropriate to allewns aspect of religious apparel in
courts. For example, a Canadian judge’s decisiofotioid a Sikh defendant from
wearing his kirpan (a ceremonial knife) was upha$dnot breaching th€anadian
Charter of Rights and Freedonrscircumstances where the defendant was accused o
a violent assault and there was good reason tofmeemed for the safety of others in
the court roont? The same logic would not apply to a Sikh jurotawyer who posed

no such threat.

It is important that judges be conscious themsedvel where appropriate, assist the
jury to be conscious of not relying on stereotypest certain religious clothing or
appearance may evoke and to ensure that a cagtgej on its merits.

One issue that has not yet been the subject ofrtezpeases in Australia, but will
most likely require a legal solution, is the rightt those participating in the court
system to wear religious clothing that completadyars or obscures the face. In most
cases this will be a Muslim woman claiming the tigh wear a covering such as a
burga omigabthat covers her face. Relatively few Australiandiitus do wear such
comprehensive facial covering, so the issue idlikely to arise with any regularity,
but it is included here for the sake of completenes

Women who cover their faces may participate inldgal system as judges, lawyers
court officials or witnesses. There seems to like Iteason to require kawyer or
court official to uncover their face, unless there are questatrmit their identity
(which can probably be resolved quickly and outssfl@pen court in most cases).
The only problem that may arise is whether theylmameard clearly and this should
be able to be resolved by using appropriate miaopk. Whether complete face
covering is compatible witlfudicial office is a more complicated question and one
that is not addressed in detail here, as it is auwstently likely to be in issue in
Australia.

The area of greatest contention likely to aris@uistralian courts is whether a woman
should be permitted tgive evidencavith her face covered if she wishes to do so for
religious reasons. There may be a number of legitnmeasons that the opposing
party in a case may wish to have a withess remevéndad-covering. (There is also
the illegitimate reason of wanting to intimate drame the witness out of giving
evidence. The danger of this occurring must be keptind.) First, there may be the
guestion of identity — is the witness who she ckito be and/or do other people
recognise her as, for example, the person who wasept at a crime scene?
Secondly, there may be the need to assess the déyahysical injury done to a
witness. This may require the removal of the heageang or other items of clothing
to demonstrate physical injuries. Finally, thera iguestion as to whether the judge or

% InR v Lawg1988) 41 OR (3d) 499, the Ontario Court of Apgeslt that a trial judge had breached
the Canadian Charter of Rightand Freedomgy excluding members of the public from the court
room for wearing headdresses for religious reasbhs. Court of Appeal held that he had erred in
holding that theCharteronly applies to ‘major, recognizable religion[s]'.

¥ Hothi v The Queef1985] 33 Man R (2d) 180.
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jury will be able to assess the credibility of tweéness properly in the absence of
being able to form judgements based on demeanoial/fxpression.

The first two of these issues may be able to bé déih in a way that is fair to all the
parties involved without the woman being requiredémove her head-covering in
court. It may be possible for an identity processake place outside the court room
in a single-sex environment to ensure that thegoegsving evidence is who she says
that she is. A more complicated issue arises ifethie a question as to whether that
person can be recognised by other witnesses. Tin¢ @y need to think creatively
about the best way of ensuring that this evidesctested while not exposing the
witness to any more intrusion to her religious di@® than is strictly necessary. This
may be able to be achieved by the use of photographideo link, clearing the court
of all but those essential to the particular evadgretc. What is appropriate in all the
circumstances will depend on the importance of ¢hi@ence, the beliefs of the
particular witness and other relevant factors,udilg the facilities available in a
particular court. As with several other areas dised in this report, this is a case in
which religious freedom needs to be balanced agatiser important interests,
particularly the right to a fair trial.

The issue of whether the credibility of a witheas be properly tested if her face is
covered has arisen in New Zealand, in the Dis@iotrt of Auckland cas®olice v
Razamjoo(‘ Razamjod).?° Two witnesses for the informant wished to wear barq
‘covering the entire face and body’, so that théyansible part of the face was a
narrow slit in the head-covering through which #yes could be seen. The facts of
the particular case meant that the credibility loé two witnesses would be an
important issué' The judge recognised the religious significancewefaring the
burga to the witnesses and the distress that thelg e caused if they were required
to appear in a public court room without it. Afiestening to one of the witnesses
giving evidence, while wearing a burqga, about mpartance to her, the judge said
that evidence given in this fashion would ‘conssigwr unconsciously, be accorded
less weight?? In addition, while accepting that there were memlblems with using
demeanour to assess credibility, the judge didtpoih several situations in which
seeing facial expressions could be important terdahing credibility, for example
an abrupt change in facial expression, a change fraking eye contact to refusing
to do so and ‘even a look of downright hatred atnsel’ when a particular question
was asked® The judge also took into account the need for icrirtrials to be public
to maintain the confidence of the public and toueashe identity of the person giving
evidence.

In the circumstances, the judge held that, while blevant witnesses could wear
scarves or hats which covered their hair, they doled to show their faces. Screens
were used so ‘that only Judge, counsel, and Cdaft &he latter being females)
[were] able to observe the witness’s face. Appidprancillary arrangements [were]

20 [2005] DCR 408.

2L bid [12] (Judge Moore).

22 |bid [71] (Judge Moore). At [69], listening toetwitness was described as ‘slightly unreal’ antd no
giving a full sense of the person.

% |bid [78] (Judge Moore).
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to be made so that when the witness [was] enteandleaving the courtroom the
intent of [the] decision [was] not defeatéd.’

This type of approach demonstrates that courts ae tihe capacity to come to
creative solutions that balance the right to religi freedom and the right to a fair trial
in particular cases. That being said, it is impart®r courts to be cautious about
placing too much weight on demeanour when makimsgdhdecisions. Despite the
comments of the learned trial judgeRazamjoabout the ways in which demeanour
can be important to judging credibility, there @e¥ious questions, as Kirby J has
noted in another context, about the extent to whiclyes are capable of evaluating
‘credibility from the appearance and demeanour dainegses in the somewhat
artificial and sometimes stressful circumstancesaofourtroom’ — in particular,
culture can affect judgments about demeaddun. any event, many questions of
demeanour (for example, silences, delays in respgrid questions) do not require
the judge to see a witness’s face.

Given the serious distress that removing a facerog in a public place can cause to
a woman who usually covers herself, and given thsion on religious freedom
involved in requiring a woman to take off her vedlpurts should give serious
consideration to whether evidence can properly dernt with the woman’s face
covered. They should not assume that the veil ibesemoved whenever a woman
gives evidencé® In New Zealand, th&vidence Act 2006NZ) allows witnesses to
give evidence ‘in an alternative way’ on the grosiraf, among other things, the
‘linguistic or cultural background or religious kb of the witness’’ Such a
provision might well be helpful in Australian lavwo tencourage judges to think
seriously about ways in which evidence can be gwhile minimising the intrusion
on the religious freedom of witnesses. As the WhKengdom Judicial Studies Board
notes:

It is important to acknowledge from the outsetttf@ Muslim women who do
choose to wear the nigab, it is an important elénoériheir religious and cultural
identity. To force a choice between that identiy ¢ultural acceptability), and the
woman’s involvement in the criminal, civil justicet tribunal system (as a witness,
party, member of court staff or legal office-holdenay well have a significant
impact on that woman’s sense of dignity and woulk@ly serve to exclude and
marginalise further women with limited visibilityricourts and tribunals. This is of
particular concern for a system of justice that tms, and must be seen to be,
inclusive and representative of the whole commufiity

7.4 OTHER |ISSUES

There are a wide range of issues that may impatibanaccessible and fair the court
system is, and appears to be, to people from &tyaof religious faiths. These may
include judges and court officials understandingt feople of some religious faiths

24 bid [110] (Judge Moore).

% state Rail Authority of New South Wales v Earth@imastructions Pty Ltd (in lig)1999) 160 ALR
588, 617-18 [88].

% For a useful analysis of this issue, see Nat&stidnt, ‘Objection, Your Honour! Accommodating
Nigab-Wearing Women in Courtrooms’ in Ralph Griélbal,Legal Practice and Cultural Diversity
(forthcoming).

27 Evidence Act 2000NZ) s 103(1), (3)(e).

% Judicial Studies BoardEqual Treatment Bench Bo¢R008) 3-18/2 [3.3].
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may not make eye contact with or take an item tirdocom the hand of someone of
the opposite sex, and trying to ensure that theaetipes do not disadvantage the
person involved (for example, by assuming that esqre who does not make eye
contact is untrustworthy or being dishonest). Italso essential to ensure, to the
greatest extent possible, that religious stereatygre not permitted to influence the
outcome of legal proceedings.

The Judicial Commission of New South Wales hasmgaveseries of useful examples
of how courts can be made more welcoming and inau®r people of all religious
faiths, including consideration of issues suchhastiming of court hearings:

If requested, wherever possible:

. Make the appropriate allowances for those who rtegafay at certain times
of the day (for example, Muslims) — that is, haver@ak in proceedings.

. Make the appropriate allowances for relevant lzlys of the week and not
insist that someone be called to give evidencehahday, or when they are
meant to be at their place of religious worship.

. Make the appropriate allowances for (particulangportant) religious
festivals and not insist that someone be callegite evidence during such
times®

Greater levels of understanding and cultural seitgitcannot be legislated, but a
variety of levels of engagement with these issush®e seen across different courts.
The Family Court, for example, has a detailed acptan on cultural diversity and
works with groups such as the Australian Multictdtu~Foundation to help to develop
a good understanding of the diverse range of backugls of users of its court$By
contrast, the High Court and Federal Court do rasehsystematic programmes in
place to inform judges of religious differences.rNanlike several State jurisdictions,
do they have formal guidance for judges on howeal avith religious difference¥.
However, the Australian Human Rights Commissiorcusrently working with the
Australasian Institute of Judicial Administration a National Roundtable Dialogue
‘Intersection Between the Law, Religion and Humagh®s’, which may prove a
useful forum for discussion of these issues inéofthure?

7.5 INTRA-RELIGIOUS DISPUTES AND RELIGIOUS LAW IN THE COURTS

As discussed in the section on international lasligious groups have a right to
(limited) autonomy as part of the right to religtofreedom. This includes, at least to
some degree, the capacity for religious groupsresolve intra-religious disputes
internally through established religious mechanisohstermine their own rituals,

doctrines and practices; and select their ownielgleadership.

2 Judicial Commission of New South Waldsquality Before the Law Bench BogR007) 4406
[4.4.86].

30 See Family Court of AustraliaCultural Diversity <http://www.familycourt.gov.au/wps/wcm/
connect/FCOA/home/about/CD/>.

31 See, eg, Judicial Commission of New South Wakegjality Before the Law Bench Bo(2007),
Section 4 ‘People with a Particular Religious Affilon’.

32 Australian Human Rights Commissidntersection Between the Law, Religion and Humagh®i
A National Roundtable Dialogue <http://www.hreoc.gov.au/partnerships/projects/
law_religion_hr.html>.
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To the greatest extent possible, secular courtsldhavoid making determinations
relating to religious doctrine or theological diggsf® Such matters are generally best
left to debates internal to a religion, where ddéfg views may prevail at different
points in time. However, there are circumstanceshith courts may need to become
involved in intra-religious disputes or apply rédigs laws.

7.5.1 Circumstances in which Courts become Involved in Rgious Disputes

For example, after a schism, a dispute over ledgeos an amalgamation of religious
groups, there may be disputes over who is entitietie property or assets owned by
the religious body* Similarly, there may be questions over the empleymor
termination of employment of people by a religigwsup, including clergy or other
religious leaderd® These types of disputes raise complicated issaresdiurts about
the extent to which they should become involvethtra-religious disputes and what
type of approach they should take to such casesth®rone hand, there may be
disputes that cannot and have not been resolvemhtbgnal religious mechanisms
(especially when the validity of such mechanismg tm&in question) and which have
significant, secular aspects to them (such as teership of real property or the
commission of a tort) that cannot simply be leftasolved. On the other hand, courts
are properly reluctant not intrude too deeply itite internal practices and doctrines
of a religious organisation for fear of interferimgth its autonomy and taking the
court outside its area of competence or jurisdicifo

While cases to do with property rights or employteray raise intra-religious
disputes, the applicable law will often be commamn,|not religious law. On the other
hand, cases in which religious law may be takea atdcount include cases where it
has been incorporated into a contract or otherl leigaument expressly or by
implication. Thus, the Full Court of the Supremeu@oof South Australia has
recognised that the law that governs a contractbeareligious law (just as it can be
foreign law) but that there must be sufficient agty as to what that law is and its
relevance to the dispute at hafidn these circumstances, the Australian courts have
been prepared to make determinations about reBgimctrine and practices, while
expressing some concern at their competence toodddiswever, the courts are
cautious not to find legally binding obligations iielation to debates internal to a

% For a good analysis and critique of the curreositipn, see Reid Mortensen, ‘Church Legal
Autonomy’ (1994) 14The Queensland Lawy2d 7.

3 See, egMacedonian Orthodox Community Church St Petkavifietar (2008) 249 ALR 250, and
the underlying and long running proceedings in $upreme Court of New South WalBstar v
Mitreski; Petros v Biru[2006] VSC 383 (Unreported, Morris J, 6 Octobe@&0 aff'd [2007]
VSCA 226 (Unreported, Maxwell ACJ, Chernov and KeilJJA, 7 August 2007%-G (Vic) ex rel
Harkianakis v St John the Prodromos Greek Ortho@ormmunity Ind2000] VSC 12 (Unreported,
Mandie J, 12 October 2000).

% See, egermogenous v Greek Orthodox Community of SA2002) 209 CLR 95Engel v Adelaide
Hebrew Congregation In€2007) 98 SASR 402.

% See, egSolowij v Parish of St Michaé2002) 224 LSJS.5

37 Engel v Adelaide Hebrew Congregation (2007) 98 SASR 402. The Court also recognisedithat
would be inappropriate for a court to grant an ore specific performance that would force a
congregation to continue with a rabbi when thaatiehship had broken down. (That did not
preclude other remedies.)
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religious body unless it is necessary to do so f@mple, because there is a dispute
about propertyy®

The courts may also, in some circumstances, enfm@ésions requiring the use of
religious dispute settlement mechanisms. The Supré&ourt of Victoria, for
example, has held that a clause in an arbitratjpeeament that required the parties to
refer all claims and counterclaims to three rabb&és enforceable, as long as it
complied with the relevant Act, in particular, bysaring that there was no breach of
procedural fairnes¥,

In many of these cases, the secular courts hawe to keep as strictly within the
bounds of secular law as possible (for exampleh waspect to the law of trusts in
determining ownership of property). In other cade®yever, a more distinctively
religious case-law has developed. For example,steirs of religion are not always
treated as employees, subject to the usual indusiiv protection; the relationship
between them and their religious bodies has sorestibeen determined to be a
spiritual or ecclesiastical ot What has arguably been missing, however, is a more
thorough-going appreciation of the religious fremdprinciples at stake when the
courts interfere in intra-religious disputes andeaognition that a church is in a
different position to most voluntary organisatiansbeing the manifestation of the
right to the collective aspects of religious freedfor a group of religious believets.
Greater deference to internal religious procedaresgreater hesitancy on the part of
secular courts to enter into religious disputeshinlge one result of a human rights
statute that gave more formal protection to religireedom.

7.5.2 Recognition of Religious Law in the Secular Courts

Another issue raised in the context of secular tsoimtervening in religious issues is
that of the recognition of religious law, eitherrrf@lly or informally, by the
Australian legal system. One place where this suiise@ particularly acute form is the
recognition of indigenous religious practices aaw.l The Western legal system has
not dealt well with the recognition of religiouspasts of sacred land, for example,
and struggled with issues such as knowledge thatocdy be shared with men or
women, or which must be kept secret from outsiderse scholar has argued that the
Australian system for the protection of sites dfgieus significance to Aboriginal
people has failed because

it does not give adequate protection to Aborigiealrictions on disclosure of secret
knowledge or provide adequate protection for seknewledge, leading to secret
Aboriginal religious beliefs being exposed to irgie public scrutiny. Aboriginal
people should not be forced to break their lawiy ttedigion or their culture to prove

3 Scandrettv Dowling (1992) 27 NSWLR 483. This case remains one of #alihg cases with
respect to the circumstances in which an enforedalghl obligation is created by church rules.

39 Mond v Berge(2004) 10 VR 534.

0 SeeGreek Orthodox Community of SA Inc v Ermoger{8060) 77 SASR 523, 563-76 [173]-[207]
(Bleby J) for a detailed discussion of the compaealiaw of religious employment and conclusions
as to how it applies in Australia. See alsoowles v Anglican Church Property Trust, Dioce$e o
Bathurst (1999) 89 IR 47. But this is not always so: seg, Ermogenous v Greek Orthodox
Community of SA In2002) 209 CLR 95, where the High Court upheldratustrial magistrate’s
decision to award unpaid annual and long serviegdeto the Archbishop of the autocephalous
Greek Orthodox Church in Australia.

*1 For a more detailed discussion of these issees)M®rtensen, above n 33.
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to non-Aborigines that their law, religion or cukexists®

He has also pointed to the far higher requiremfamtsationality placed on Aboriginal
religious beliefs than on other forms of religidasliefs?* Another scholar discusses
the ‘culture of disrespect’ that has disappointémrginal people ‘with the paucity of
recognition and legal protection given to tangéte intangible aspects of Indigenous
culture and religion*

There has, to date, been no comprehensive engageméme Western legal system
with the indigenous legal system and indigenousgicels beliefs. Issues have been
dealt with in a piecemeal fashion. There is a niedbetter consideration of the
manner in which the two systems could interactwag that is more respectful of the
religion of Aboriginal people. Given that such answmleration could only be
undertaken properly with full inclusion of indigarsgroups, it would not be proper
to speculate further here about what the practcatomes of such an engagement
would be. However, legal protection for the religgofreedom of indigenous people
and recognition of indigenous religion in the ceuate areas where there is currently
insufficient development in Australian law.

The recognition of religious legal systems by tloentchant legal system is also likely
to become an issue with other religious groupgdrticular, there is a question over
the extent to which the formal legal system shoat#tnowledge the existence at
present of informal Islamic law processes for eatitnts of legal disputes, marriage
and divorce, etc. and whether any of those mettsbasild be formalise®. This
guestion of the formal recognition of Islamic laasHed to heated debate, both inside
and outside the Muslim communities, in places wiitehas been proposédlt is not
discussed in detail here, but rather flagged assue that will likely require more
comprehensive consideration in the future.

7.6 CONCLUSION

Courts deal with people from a wide variety of gelns every day. In a multi-

religious society, it strengthens the legal systempeople from a wide variety of

religious backgrounds to take part in legal progeggias judges, lawyers, jurors and
court officials. It is also important that the Iéggstem treats all participants in legal
disputes fairly, and ensures that they are abfeatticipate fully and equally in those
disputes. Rules around issues such as oaths/atffamseor the wearing of particular

garments need to be flexible enough to ensureeityone can participate in legal
proceedings with as little intrusion on their freadof religion or belief as possible,
without imperilling the right to a fair trial angen justice.

“2 Ernst Willheim, ‘Australian Legal Procedures atié Protection of Secret Aboriginal Spiritual
Beliefs: A fundamental conflict’ in Peter Cane, @lgn Evans and Zoe Robinsdraw and Religion
in Theoretical and Historical Conte2008) 214, 236—7.

** |bid 214.

*4 Megan Davis, ‘A Culture of Disrespect: IndigenoReoples and Australian Public Institutions’
(2006) 8UTS Law Review35, 135.

5 Ann Black, ‘Accommodating Shariah Law in Austeai Legal System: Can we? Should we?’
(2008) 33Alternative Law Journal14.

6 When the Archbishop of Canterbury proposed ttiésifor the United Kingdom, it sparked off a
worldwide debate: see Dr Rowan Williams, ‘Civil afkligious Law in England: A Religious
Perspective’ (Foundation lecture at the Royal Gowf Justice, London, 7 February 2008)
<http://archbishopofcanterbury.org/1575>.
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More complicated issues arise over the way in whiah legal system deals with
intra-religious disputes or in acknowledging othretigious legal systems that exist in
Australia. While a detailed discussion of how the Idoes and should respond to
these issues is beyond the scope of this repatctinrent approach of the courts
leaves space for a fairly significant intrusionsefcular courts into religious disputes
and arguably too little understanding of the impoce of religion in areas such as
claims over sites sacred to indigenous people.
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8 APPENDIX: EXTRACTS FROM SELECTED |NTERNATIONAL
INSTRUMENTS ON RELIGIOUS FREEDOM

8.1 HUMAN RIGHTS TREATIES

8.1.1 International Covenant on Civil and Poalitical Rights, opened forsignature
16 December 1966, 999 UNTS 171, arts 2, 4, 18, 20, 26, 27 (entered
into force 23 March 1976) (‘ICCPR’)

Avrticle 2

1. Each State Party to the present Covenant wiaerto respect and to ensure
to all individuals within its territory and subjedb its jurisdiction the rights
recognized in the present Covenant, without distncof any kind, such as race,
colour, sex, language, religion, political or othainion, national or social origin,
property, birth or other status.

Article 4

1. In time of public emergency which threatens ltfeeof the nation and the
existence of which is officially proclaimed, theafts Parties to the present Covenant
may take measures derogating from their obligatiom$er the present Covenant to
the extent strictly required by the exigencies loé situation, provided that such
measures are not inconsistent with their othergalibns under international law and
do not involve discrimination solely on the grouofirace, colour, sex, language,
religion or social origin.

Article 18

1. Everyone shall have the right to freedom ofutiid, conscience and
religion. This right shall include freedom to haweto adopt a religion or belief of his
choice, and freedom, either individually or in coomity with others and in public or
private, to manifest his religion or belief in wbis, observance, practice and
teaching.

2. No one shall be subject to coercion which wonrdgair his freedom to have
or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefgynbe subject only to such

limitations as are prescribed by law and are necgde protect public safety, order,
health, or morals or the fundamental rights anddioens of others.
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4. The States Parties to the present Covenanttakddo have respect for the
liberty of parents and, when applicable, legal dizars to ensure the religious and
moral education of their children in conformity tvitheir own convictions.

Article 20

2. Any advocacy of national, racial or religioustried that constitutes
incitement to discrimination, hostility or violensiall be prohibited by law.

Article 24

1. Every child shall have, without any discrimipatas to race, colour, sex,
language, religion, national or social origin, pedy or birth, the right to such
measures of protection as are required by his staua minor, on the part of his
family, society and the State.

Article 26

All persons are equal before the law and are ledtitwithout any
discrimination to the equal protection of the lawthis respect, the law shall prohibit
any discrimination and guarantee to all personslegud effective protection against
discrimination on any ground such as race, colsex, language, religion, political or
other opinion, national or social origin, propetyrth or other status.

Article 27

In those States in which ethnic, religious or lirsfic minorities exist, persons
belonging to such minorities shall not be deniee tight, in community with the
other members of their group, to enjoy their owtiure, to profess and practise their
own religion, or to use their own language.

8.1.2 Convention Against Discrimination in Education, adopted on 14 December
1960, 429 UNTS 93, arts 1, 2, 5 (entered into for@2 May 1962)

Article 1

1. For the purpose of this Convention, the termsclimination” includes any
distinction, exclusion, limitation or preference ialn being based on race, colour,
sex, language, religion, political or other opinioational or social origin, economic
condition or birth, has the purpose or effect oflifying or impairing equality of
treatment in education and in particular:

@) Of depriving any person or group of personaatess to education of
any type or at any level;
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(b)

()

(d)

Article 2

Of limiting any person or group of personsetucation of an inferior
standard;

Subject to the provisions of article 2 of thisnvention, of establishing
or maintaining separate educational systems oitutisns for persons
or groups of persons; or

Of inflicting on any person or group of persactonditions which are
incompatible with the dignity of man.

When permitted in a State, the following situasiashall not be deemed to
constitute discrimination, within the meaning dficde 1 of this Convention:

(b)

Article 5

The establishment or maintenance, for religiou linguistic reasons,
of separate educational systems or institutionsrioifj an education
which is in keeping with the wishes of the pupparents or legal
guardians, if participation in such systems or ratéece at such
institutions is optional and if the education paed conforms to such
standards as may be laid down or approved by thapetent
authorities, in particular for education of the sdewvel;

1. The States Patrties to this Convention agrde tha

(@)

(b)

Education shall be directed to the full depetent of the human
personality an d to the strengthening of respechtonan rights and
fundamental freedoms; it shall promote understagdiolerance and
friendship among all nations, racial or religiousups, and shall
further the activities of the United Nations foretimaintenance of
peace;

It is essential to respect the liberty of péseand, where applicable, of
legal guardians, firstly to choose for their chédrinstitutions other
than those maintained by the public authoritiesdmmforming to such
minimum educational standards as may be laid dowapproved by
the competent authorities and, secondly, to ensmrea manner
consistent with the procedures followed in the &tat the application
of its legislation, the religious and moral educatof the children in
conformity with their own convictions; and no pensor group of
persons should be compelled to receive religioustraction
inconsistent with his or their conviction;
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8.1.3 Convention on the Elimination of All Forms of Discrimination Against
Women, opened for signature 18 December 1979, 1249 UNTS, art 2
(entered into force 3 September 1981) (CEDAW’)

[Note: This Convention contains no specific arsclelating to freedom of religion
and belief, but contains general principles prdhmpi all forms of discrimination

against women and requires states to work towamtfifjng or abolishing customs
and practices (most likely including religious on#ésat undermine the equality of
men and women.]

Avrticle 2

States Parties condemn discrimination against womall its forms, agree to
pursue by all appropriate means and without delayodicy of eliminating
discrimination against women and, to this end, uadte:

(@) To embody the principle of the equality of mamd women in their
national constitutions or other appropriate legiska if not yet
incorporated therein and to ensure, through lawahdr appropriate
means, the practical realization of this principle;

(b) To adopt appropriate legislative and other suoess, including
sanctions where appropriate, prohibiting all disonation against
women;

(© To establish legal protection of the rightsaaimen on an equal basis
with men and to ensure through competent natioitalrtals and other
public institutions the effective protection of wemagainst any act of
discrimination;

(d) To refrain from engaging in any act or praetiof discrimination
against women and to ensure that public authordéigs institutions
shall act in conformity with this obligation;

(e) To take all appropriate measures to elimirthserimination against
women by any person, organization or enterprise;

() To take all appropriate measures, includingidiation, to modify or
abolish existing laws, regulations, customs andctmras which
constitute discrimination against women;

(9) To repeal all national penal provisions whadmstitute discrimination
against women.
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8.1.4 Convention on the Rights of the Child, opened for signature 20 November
1989, 1577 UNTS 3, arts 2, 14, 20, 29 (entered irftarce 2 September
1990) (‘CROC’)

Article 2

1. States Parties shall respect and ensure thés rggt forth in the present
Convention to each child within their jurisdictienthout discrimination of any kind,
irrespective of the child's or his or her parent'degal guardian's race, colour, sex,
language, religion, political or other opinion, ioagl, ethnic or social origin,
property, disability, birth or other status.

Article 14

1. States Parties shall respect the right of th&l do freedom of thought,
conscience and religion.

2. States Parties shall respect the rights anéslof the parents and, when
applicable, legal guardians, to provide directiorthte child in the exercise of his or
her right in a manner consistent with the evolviagacities of the child.

3. Freedom to manifest one's religion or belietsy/rhe subject only to such
limitations as are prescribed by law and are necggs protect public safety, order,
health or morals, or the fundamental rights anddoens of others.

Article 20

1. A child temporarily or permanently deprived bfs or her family
environment, or in whose own best interests cameotllowed to remain in that
environment, shall be entitled to special protettamd assistance provided by the
State.

2. States Parties shall in accordance with thetional laws ensure alternative
care for such a child.

3. Such care could include, inter alia, fostecetaent, kafalah of Islamic law,
adoption or if necessary placement in suitableituigins for the care of children.
When considering solutions, due regard shall bd pathe desirability of continuity
in a child's upbringing and to the child's ethmeligious, cultural and linguistic
background.

Article 29

1. States Parties agree that the education afife shall be directed to:
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(d) The preparation of the child for responsilifie in a free society, in the
spirit of understanding, peace, tolerance, equatify sexes, and
friendship among all peoples, ethnic, national eeldjious groups and
persons of indigenous origin

8.1.5 International Convention on the Elimination of All Forms of Racial
Discrimination, opened for signature 7 March 1966, 660 UNTS 19art 5
(entered into force 4 January 1969) (‘ICERD’)

Article 5

In compliance with the fundamental obligationslldown in article 2 of this
Convention, States Parties undertake to prohilttareliminate racial discrimination
in all its forms and to guarantee the right of geee, without distinction as to race,
colour, or national or ethnic origin, to equalitefore the law, notably in the
enjoyment of the following rights:

(vii)  The right to freedom of thought, conscieraoel religion;

8.2 HUMAN RIGHTS DECLARATIONS

8.2.1 Universal Declaration of Human Rights, GA Res 217A (lll), UN GAOR,
3 sess, 183 plen mtg, arts 2, 16, 18, 26, UN Doc A/RES/217Allj
(1948)

Article 2

Everyone is entitled to all the rights and freedat forth in this Declaration,
without distinction of any kind, such as race, colsex, language, religion, political
or other opinion, national or social origin, pragebirth or other status. Furthermore,
no distinction shall be made on the basis of tHeigal, jurisdictional or international
status of the country or territory to which a perbelongs, whether it be independent,
trust, non-self-governing or under any other limiita of sovereignty.

Article 16
1. Men and women of full age, without any limitatidue to race, nationality

or religion, have the right to marry and to founéamily. They are entitled to equal
rights as to marriage, during marriage and atigsadution.
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Article 18

Everyone has the right to freedom of thought, ceamee and religion; this
right includes freedom to change his religion didfeand freedom, either alone or in
community with others and in public or private,nm@nifest his religion or belief in
teaching, practice, worship and observance.

Article 26

2. Education shall be directed to the full devetept of the human
personality and to the strengthening of respecthiaman rights and fundamental
freedoms. It shall promote understanding, toleramzfriendship among all nations,
racial or religious groups, and shall further tiet\aties of the United Nations for the
maintenance of peace.

8.2.2 Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief, GA Res 36/55, 36 UN GAOR
Supp (No 51), 38 sess, 78 plen mtg, arts 1-8, UN Doc A/36/684 (1981)

Article 1

1. Everyone shall have the right to freedom ofutild, conscience and
religion. This right shall include freedom to haaeeligion or whatever belief of his
choice, and freedom, either individually or in coomity with others and in public or
private, to manifest his religion or belief in wbis, observance, practice and
teaching.

2. No one shall be subject to coercion which wanrgair his freedom to have
a religion or belief of his choice.

3. Freedom to manifest one's religion or beliefyrba subject only to such
limitations as are prescribed by law and are necgde protect public safety, order,
health or morals or the fundamental rights anddoees of others.

Article 2

1. No one shall be subject to discrimination by &tate, institution, group of
persons, or person on the grounds of religion loerbelief.

2. For the purposes of the present Declaratiang#pression "intolerance and
discrimination based on religion or belief* meansy adistinction, exclusion,
restriction or preference based on religion ordfednd having as its purpose or as its
effect nullification or impairment of the recogmwiti, enjoyment or exercise of human
rights and fundamental freedoms on an equal basis.
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Article 3

Discrimination between human beings on the grousidseligion or belief
constitutes an affront to human dignity and a diseal of the principles of the
Charter of the United Nations, and shall be condmimas a violation of the human
rights and fundamental freedoms proclaimed in thé/&rsal Declaration of Human
Rights and enunciated in detail in the Internatid@avenants on Human Rights, and
as an obstacle to friendly and peaceful relatia@ts/ben nations.

Article 4

1. All States shall take effective measures tovgme and eliminate
discrimination on the grounds of religion or beliefthe recognition, exercise and
enjoyment of human rights and fundamental freedonadl fields of civil, economic,
political, social and cultural life.

2. All States shall make all efforts to enact esaind legislation where
necessary to prohibit any such discrimination, emthke all appropriate measures to
combat intolerance on the grounds of religion tkeobeliefs in this matter.

Article 5

1. The parents or, as the case may be, the legatligns of the child have the
right to organize the life within the family in amcance with their religion or belief
and bearing in mind the moral education in whicaythelieve the child should be
brought up.

2. Every child shall enjoy the right to have asceseducation in the matter of
religion or belief in accordance with the wisheshf parents or, as the case may be,
legal guardians, and shall not be compelled toivedeaching on religion or belief
against the wishes of his parents or legal guasdidre best interests of the child
being the guiding principle.

3. The child shall be protected from any form mcdmination on the ground
of religion or belief. He shall be brought up irsgirit of understanding, tolerance,
friendship among peoples, peace and universal énodlod, respect for freedom of
religion or belief of others, and in full consciogss that his energy and talents
should be devoted to the service of his fellow men.

4. In the case of a child who is not under thes ather of his parents or of
legal guardians, due account shall be taken of thgressed wishes or of any other
proof of their wishes in the matter of religionlmzlief, the best interests of the child
being the guiding principle.

5. Practices of a religion or belief in which aldhs brought up must not be

injurious to his physical or mental health or te Hull development, taking into
account article 1, paragraph 3, of the presentddaton.
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Article 6

In accordance with article 1 of the present Deatian, and subject to the
provisions of article 1, paragraph 3, the rightfteedom of thought, conscience,
religion or belief shall include, inter alia, th@lbwing freedoms:

(@)

(b)

()

(d)
(e)
(f)

(¢))

(h)

(i)

Article 7

To worship or assemble in connection withlaien or belief, and to
establish and maintain places for these purposes;

To establish and maintain appropriate chaetabr humanitarian
institutions;

To make, acquire and use to an adequate etktentecessary articles
and materials related to the rites or customsrefigion or belief;

To write, issue and disseminate relevant gakilbns in these areas;
To teach a religion or belief in places sugdbr these purposes;

To solicit and receive voluntary financial aather contributions from
individuals and institutions;

To train, appoint, elect or designate by sasimn appropriate leaders
called for by the requirements and standards ofraelyion or belief;

To observe days of rest and to celebrate agdicand ceremonies in
accordance with the precepts of one's religionetief

To establish and maintain communications witldividuals and
communities in matters of religion and belief ae thational and
international levels.

The rights and freedoms set forth in the presesdi@ation shall be accorded
in national legislation in such a manner that egegyshall be able to avail himself of
such rights and freedoms in practice.

Article 8

Nothing in the present Declaration shall be camesir as restricting or
derogating from any right defined in the UniverBaclaration of Human Rights and
the International Covenants on Human Rights.
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8.2.3 Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities, GA Res 47/135, annex, 47 UN GAOR
Supp (No 49), arts 1, 2, 4, UN Doc A/47/49 (1992)

Article 1

1. States shall protect the existence and theomwdtior ethnic, cultural,
religious and linguistic identity of minorities Winh their respective territories and
shall encourage conditions for the promotion of tlantity.

2. States shall adopt appropriate legislative atiter measures to achieve
those ends.

Article 2

1. Persons belonging to national or ethnic, religiand linguistic minorities
(hereinafter referred to as persons belonging toonties) have the right to enjoy
their own culture, to profess and practise theinawligion, and to use their own
language, in private and in public, freely and with interference or any form of
discrimination.

2. Persons belonging to minorities have the righparticipate effectively in
cultural, religious, social, economic and pubilfe.li

3. Persons belonging to minorities have the righparticipate effectively in
decisions on the national and, where appropriaggional level concerning the
minority to which they belong or the regions in walhithey live, in a manner not
incompatible with national legislation.

4. Persons belonging to minorities have the righestablish and maintain
their own associations.

5. Persons belonging to minorities have the righestablish and maintain,
without any discrimination, free and peaceful cotgawith other members of their
group and with persons belonging to other minaijtias well as contacts across
frontiers with citizens of other States to whomytlage related by national or ethnic,
religious or linguistic ties.

Article 4

2. States shall take measures to create favoucablditions to enable persons
belonging to minorities to express their charastems and to develop their culture,
language, religion, traditions and customs, exaepére specific practices are in
violation of national law and contrary to interrmatal standards.
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8.3 HUMAN RIGHTS COMMITTEE GENERAL COMMENTS

The full text versions of the following Human RighEommittee Comments can be
found athttp://www2.ohchr.org/english/bodies/hrc/commerita.h

8.3.1 United Nations Human Rights Committee General Comment No 22: The
Right to Freedom of Though, Conscience and Religion (Art 18), UN Doc
CCPR/C/21/Rev.1/Add.4 (1993)

1. The right to freedom of thought, conscience aglthion (which includes the
freedom to hold beliefs) in article 18.1 is far¢keng and profound; it encompasses
freedom of thought on all matters, personal coimwictand the commitment to
religion or belief, whether manifested individuafly in community with others. The
Committee draws the attention of States partigbddact that the freedom of thought
and the freedom of conscience are protected equéliythe freedom of religion and
belief. The fundamental character of these freedisnadso reflected in the fact that
this provision cannot be derogated from, evennretof public emergency, as stated
in article 4.2 of the Covenant.

2. Article 18 protects theistic, non-theistic anlegstic beliefs, as well as the right not
to profess any religion or belief. The terms "bl@nd "religion” are to be broadly
construed. Article 18 is not limited in its applica to traditional religions or to
religions and beliefs with institutional characsétigs or practices analogous to those
of traditional religions. The Committee therefoiews with concern any tendency to
discriminate against any religion or belief for amason, including the fact that they
are newly established, or represent religious nitiesrthat may be the subject of
hostility on the part of a predominant religiousrecounity.

3. Article 18 distinguishes the freedom of thouglunscience, religion or belief from
the freedom to manifest religion or belief. It doaset permit any limitations
whatsoever on the freedom of thought and conscienan the freedom to have or
adopt a religion or belief of one's choice. Theseedoms are protected
unconditionally, as is the right of everyone todcobinions without interference in
article 19.1. In accordance with articles 18.2 d7d no one can be compelled to
reveal his thoughts or adherence to a religionetieb

4. The freedom to manifest religion or belief maydxercised "either individually or
in community with others and in public or privat&he freedom to manifest religion
or belief in worship, observance, practice andhaga@rencompasses a broad range of
acts. The concept of worship extends to ritual aatcemonial acts giving direct
expression to belief, as well as various practioésgral to such acts, including the
building of places of worship, the use of rituatrfmlae and objects, the display of
symbols, and the observance of holidays and daysestf The observance and
practice of religion or belief may include not ondgremonial acts but also such
customs as the observance of dietary regulatitiesyearing of distinctive clothing
or headcoverings, participation in rituals assedatith certain stages of life, and the
use of a particular language customarily spokem lgyoup. In addition, the practice
and teaching of religion or belief includes actgegmnal to the conduct by religious
groups of their basic affairs, such as the freedorohoose their religious leaders,
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priests and teachers, the freedom to establishnsei®s or religious schools and the
freedom to prepare and distribute religious texgsublications.

5. The Committee observes that the freedom to "loate adopt” a religion or belief
necessarily entails the freedom to choose a religiobelief, including the right to
replace one's current religion or belief with amotor to adopt atheistic views, as well
as the right to retain one's religion or belieftidle 18.2 bars coercion that would
impair the right to have or adopt a religion origklincluding the use of threat of
physical force or penal sanctions to compel bel®w non-believers to adhere to
their religious beliefs and congregations, to réctmeir religion or belief or to
convert. Policies or practices having the samentide or effect, such as, for
example, those restricting access to educationjaalechre, employment or the rights
guaranteed by article 25 and other provisions a ovenant, are similarly
inconsistent with article 18.2. The same protecisoenjoyed by holders of all beliefs
of a non-religious nature.

6. The Committee is of the view that article 18etmits public school instruction in
subjects such as the general history of religion$ ethics if it is given in a neutral
and objective way. The liberty of parents or legakardians to ensure that their
children receive a religious and moral educationconformity with their own
convictions, set forth in article 18.4, is relatedthe guarantees of the freedom to
teach a religion or belief stated in article 18The Committee notes that public
education that includes instruction in a particuidigion or belief is inconsistent with
article 18.4 unless provision is made for non-dmsgratory exemptions or
alternatives that would accommodate the wishesamdnis and guardians.

7. In accordance with article 20, no manifestatbmeligion or belief may amount to
propaganda for war or advocacy of national, ramiaieligious hatred that constitutes
incitement to discrimination, hostility or violencas stated by the Committee in its
General Comment 11 [19], States parties are urgeobligation to enact laws to
prohibit such acts.

8. Article 18.3 permits restrictions on the freedtmmmanifest religion or belief only if
limitations are prescribed by law and are necessanyrotect public safety, order,
health or morals, or the fundamental rights anddoens of others. The freedom from
coercion to have or to adopt a religion or beliefl ahe liberty of parents and
guardians to ensure religious and moral educa@éomat be restricted. In interpreting
the scope of permissible limitation clauses, Stai@sies should proceed from the
need to protect the rights guaranteed under thee@nt, including the right to
equality and non-discrimination on all grounds $jet in articles 2, 3 and 26.
Limitations imposed must be established by law mwdt not be applied in a manner
that would vitiate the rights guaranteed in artit®e The Committee observes that
paragraph 3 of article 18 is to be strictly inteted: restrictions are not allowed on
grounds not specified there, even if they wouldablewed as restrictions to other
rights protected in the Covenant, such as natisealrity. Limitations may be applied
only for those purposes for which they were présatiand must be directly related
and proportionate to the specific need on whicly tre predicated. Restrictions may
not be imposed for discriminatory purposes or agpin a discriminatory manner.
The Committee observes that the concept of moraelves from many social,
philosophical and religious traditions; consequgniimitations on the freedom to
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manifest a religion or belief for the purpose obtecting morals must be based on
principles not deriving exclusively from a singladition. Persons already subject to
certain legitimate constraints, such as prisoneositinue to enjoy their rights to
manifest their religion or belief to the fullesttert compatible with the specific
nature of the constraint. States parties' repdnsild provide information on the full
scope and effects of limitations under article 18@h as a matter of law and of their
application in specific circumstances.

9. The fact that a religion is recognized as aestaligion or that it is established as
official or traditional or that its followers comipe the majority of the population,
shall not result in any impairment of the enjoymehtany of the rights under the
Covenant, including articles 18 and 27, nor in disgrimination against adherents to
other religions or non-believers. In particulantas measures discriminating against
the latter, such as measures restricting eligybfbr government service to members
of the predominant religion or giving economic flgges to them or imposing special
restrictions on the practice of other faiths, ap¢ in accordance with the prohibition
of discrimination based on religion or belief arm tguarantee of equal protection
under article 26. The measures contemplated bylearf20, paragraph 2 of the
Covenant constitute important safeguards againsingement of the rights of
religious minorities and of other religious groupsexercise the rights guaranteed by
articles 18 and 27, and against acts of violenggeosecution directed towards those
groups. The Committee wishes to be informed of mnesstaken by States parties
concerned to protect the practices of all religiondeliefs from infringement and to
protect their followers from discrimination. Sinmllg information as to respect for
the rights of religious minorities under article B7necessary for the Committee to
assess the extent to which the right to freedorthofight, conscience, religion and
belief has been implemented by States partieseStadrties concerned should also
include in their reports information relating toaptices considered by their laws and
jurisprudence to be punishable as blasphemous.

10. If a set of beliefs is treated as official ibgyy in constitutions, statutes,

proclamations of ruling parties, etc., or in actpedctice, this shall not result in any
impairment of the freedoms under article 18 or ather rights recognized under the
Covenant nor in any discrimination against persehe do not accept the official

ideology or who oppose it.

11. Many individuals have claimed the right to s&futo perform military service
(conscientious objection) on the basis that sughtrderives from their freedoms
under article 18. In response to such claims, aigg number of States have in their
laws exempted from compulsory military service zgtis who genuinely hold
religious or other beliefs that forbid the performa of military service and replaced
it with alternative national service. The Covendoés not explicitly refer to a right to
conscientious objection, but the Committee belighas such a right can be derived
from article 18, inasmuch as the obligation to letkal force may seriously conflict
with the freedom of conscience and the right to ifeah one's religion or belief.
When this right is recognized by law or practidegre shall be no differentiation
among conscientious objectors on the basis of #tere of their particular beliefs;
likewise, there shall be no discrimination agatwtscientious objectors because they
have failed to perform military service. The Conteatinvites States parties to report
on the conditions under which persons can be exaarippm military service on the
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basis of their rights under article 18 and on tla¢ure and length of alternative
national service.

8.3.2 United Nations Human Rights Committee General Comment No 11:
Prohibition of Propaganda for War and I nciting National, Racial or
Religious Hatred (Art 20), (Nineteenth session, 1983)

2. Article 20 of the Covenant states that any pgapaa for war and any advocacy
of national, racial or religious hatred that cotgés incitement to discrimination,
hostility or violence shall be prohibited by lam. the opinion of the Committee,
these required prohibitions are fully compatiblethwthe right of freedom of
expression as contained in article 19, the exewisehich carries with it special
duties and responsibilities. The prohibition undaragraph 1 extends to all forms
of propaganda threatening or resulting in an acagigression or breach of the
peace contrary to the Charter of the United Natiersle paragraph 2 is directed
against any advocacy of national, racial or religiohatred that constitutes
incitement to discrimination, hostility or violencehether such propaganda or
advocacy has aims which are internal or externahheo State concerned. The
provisions of article 20, paragraph 1, do not pgoghadvocacy of the sovereign
right of self-defence or the right of peoples tolf-determination and
independence in accordance with the Charter obUttieed Nations. For article 20
to become fully effective there ought to be a laaking it clear that propaganda
and advocacy as described therein are contrarylibcppolicy and providing for
an appropriate sanction in case of violation. Tlen@ittee, therefore, believes
that States parties which have not yet done soldliakie the measures necessary
to fulfil the obligations contained in article 28Rd should themselves refrain from
any such propaganda or advocacy.

8.3.3 United Nations Human Rights Committee General Comment No 23: The
Rights of Minorities (Art 27), UN Doc CCPR/C/21/Rev.1/Add.5 (1994)

1. Article 27 of the Covenant provides that, indgbdGtates in which ethnic, religious
or linguistic minorities exist, persons belonginghese minorities shall not be denied
the right, in community with the other members loéit group, to enjoy their own
culture, to profess and practise their own religionto use their own language. The
Committee observes that this article established r@tognizes a right which is
conferred on individuals belonging to minority gpsuand which is distinct from, and
additional to, all the other rights which, as indivals in common with everyone else,
they are already entitled to enjoy under the Comena

4. The Covenant also distinguishes the rights pteteunder article 27 from the
guarantees under articles 2.1 and 26. The entitlenn@der article 2.1, to enjoy the
rights under the Covenant without discriminatioplags to all individuals within the
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territory or under the jurisdiction of the Stateetlner or not those persons belong to a
minority. In addition, there is a distinct rightowided under article 26 for equality
before the law, equal protection of the law, and-dscrimination in respect of rights
granted and obligations imposed by the Statesovems the exercise of all rights,
whether protected under the Covenant or not, wthielState party confers by law on
individuals within its territory or under its judgtion, irrespective of whether they
belong to the minorities specified in article 27nat. Some States parties who claim
that they do not discriminate on grounds of ethpjdanguage or religion, wrongly
contend, on that basis alone, that they have nonigs.

5.1. The terms used in article 27 indicate thatp#esons designed to be protected are
those who belong to a group and who share in comancuiture, a religion and/or a
language. Those terms also indicate that the iddals designed to be protected need
not be citizens of the State party. In this reg#nd, obligations deriving from article
2.1 are also relevant, since a State party is reduinder that article to ensure that the
rights protected under the Covenant are availabbdl tindividuals within its territory
and subject to its jurisdiction, except rights whiare expressly made to apply to
citizens, for example, political rights under ddic25. A State party may not,
therefore, restrict the rights under article 2tdaitizens alone.

5.2. Article 27 confers rights on persons belongimgninorities which "exist" in a
State party. Given the nature and scope of theasighvisaged under that article, it is
not relevant to determine the degree of permanémaethe term "exist" connotes.
Those rights simply are that individuals belonginghose minorities should not be
denied the right, in community with members of thgioup, to enjoy their own
culture, to practise their religion and speak thamguage. Just as they need not be
nationals or citizens, they need not be permaresitients. Thus, migrant workers or
even visitors in a State party constituting sucharities are entitled not to be denied
the exercise of those rights. As any other indialda the territory of the State party,
they would, also for this purpose, have the gemgghts, for example, to freedom of
association, of assembly, and of expression. Th&esce of an ethnic, religious or
linguistic minority in a given State party does m®pend upon a decision by that
State party but requires to be established by tigecriteria.

6.2. Although the rights protected under articlea2 individual rights, they depend
in turn on the ability of the minority group to méin its culture, language or

religion. Accordingly, positive measures by Statesy also be necessary to protect
the identity of a minority and the rights of its migers to enjoy and develop their
culture and language and to practise their religioncommunity with the other

members of the group. In this connection, it habdoobserved that such positive
measures must respect the provisions of articlesa@d 26 of the Covenant both as
regards the treatment between different minorided the treatment between the
persons belonging to them and the remaining pdtieopopulation. However, as long
as those measures are aimed at correcting comglitidrich prevent or impair the

enjoyment of the rights guaranteed under articletl2dy may constitute a legitimate
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differentiation under the Covenant, provided thedyt are based on reasonable and
objective criteria.

9. The Committee concludes that article 27 reledaghts whose protection imposes
specific obligations on States parties. The pratacof these rights is directed
towards ensuring the survival and continued devetg of the cultural, religious
and social identity of the minorities concernedistienriching the fabric of society as
a whole. Accordingly, the Committee observes thasé rights must be protected as
such and should not be confused with other persugiais conferred on one and all
under the Covenant. States parties, therefore, havebligation to ensure that the
exercise of these rights is fully protected and/thleould indicate in their reports the
measures they have adopted to this end.

8.3.4 United Nations Human Rights Committee General Comment No 18: Non-
Discrimination, as contained inCompilation of General Comments and
General Recommendations Adopted by Human Rights Treaty Bodies, UN
Doc HRI/GEN/1/Rev.8 (2006)

1. Non-discrimination, together with equality befdhe law and equal protection of
the law without any discrimination, constitute aioaand general principle relating to
the protection of human rights. Thus, article 2rageaph 1, of the International
Covenant on Civil and Political Rights obligatesclesState party to respect and
ensure to all persons within its territory and sabjto its jurisdiction the rights
recognized in the Covenant without distinction oy &ind, such as race, colour, sex,
language, religion, political or other opinion, ioaal or social origin, property, birth
or other status. Article 26 not only entitles adirgons to equality before the law as
well as equal protection of the law but also prakiany discrimination under the law
and guarantees to all persons equal and effectotegtion against discrimination on
any ground such as race, colour, sex, languagegjorel political or other opinion,
national or social origin, property, birth or ottsatus.

2. Indeed, the principle of non-discrimination ¢slsasic that article 3 obligates each
State party to ensure the equal right of men anghevoto the enjoyment of the rights
set forth in the Covenant. While article 4, paraprd, allows States parties to take
measures derogating from certain obligations urlklerCovenant in time of public
emergency, the same article requires, inter ahat those measures should not
involve discrimination solely on the ground of racelour, sex, language, religion or
social origin. Furthermore, article 20, paragrapblfigates States parties to prohibit,
by law, any advocacy of national, racial or religgohatred which constitutes
incitement to discrimination.

5. The Committee wishes to draw the attention afest parties to the fact that the
Covenant sometimes expressly requires them to takasures to guarantee the
equality of rights of the persons concerned. Fangxe, article 23, paragraph 4,
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stipulates that States parties shall take apprepsi@ps to ensure equality of rights as
well as responsibilities of spouses as to marriaf&ing marriage and at its
dissolution. Such steps may take the form of latia, administrative or other
measures, but it is a positive duty of States @sutib make certain that spouses have
equal rights as required by the Covenant. In @tato children, article 24 provides
that all children, without any discrimination asréxe, colour, sex, language, religion,
national or social origin, property or birth, hattee right to such measures of
protection as are required by their status as rajrar the part of their family, society
and the State.

7. While these conventions deal only with casedisdrimination on specific grounds,
the Committee believes that the term "discrimindtias used in the Covenant should
be understood to imply any distinction, exclusigastriction or preference which is
based on any ground such as race, colour, sexjdgeg religion, political or other
opinion, national or social origin, property, birtin other status, and which has the
purpose or effect of nullifying or impairing thecagnition, enjoyment or exercise by
all persons, on an equal footing, of all rights &nreg¢doms.

11. Both article 2, paragraph 1, and article 26negnate grounds of discrimination
such as race, colour, sex, language, religiontipalior other opinion, national or
social origin, property, birth or other status. TBemmittee has observed that in a
number of constitutions and laws not all the greaumeh which discrimination is
prohibited, as cited in article 2, paragraph 1, ememerated. The Committee would
therefore like to receive information from Statesti@s as to the significance of such
omissions.
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