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The Life, Marriage and Family Centre is an agency of the Catholic Archdiocese of Sydney and has been established to extend the research, policy, educational and pastoral activities the Church undertakes with respect to life, marriage and family issues. Currently there are some 589,000 Catholics in the Archdiocese of Sydney, constituting 32.3% of the general population living within the geographical boundaries of the diocese. Over one million Catholics live in the greater Sydney area and 1.9 million reside in the State of New South Wales.

The Catholic Church has had a long and ongoing tradition of human rights advocacy, including the right to religious freedom, which was reaffirmed in the declaration Dignitatis Humanae
 of the Second Vatican Council.  Catholic scholars and human rights advocates, such as Jacques Maritain, played an instrumental role in the drafting of the Universal Declaration of Human Rights (UDHR) in 1948.
  Catholics hold strong beliefs about the dignity of the human person and the importance of recognising religion as a natural human good for the person and society.  We also recognise and value the roles of the State and the Law in protecting the right to freely practise one’s religious beliefs (or to choose not to practise a religious belief) free from any coercion, intimidation or discrimination.  
Principles for consideration
· Religion is a natural human good which contributes to and fosters the flourishing of the human person and their physical, social, emotional and spiritual wellbeing.    The value of religion arises from the sincere consideration of truth, meaning and value which is intrinsic to the human condition; and in particular the consideration of whether there is some ultimate, greater-than-human source for them.
  
· The right to religious freedom is a basic human right, as affirmed by the international community in Article 18 of the International Covenant on Civil and Political Rights (ICCPR).
  Governments should, as far as possible, respect and promote the choices of individuals, families and institutions regarding religious matters.  Having the freedom to order one’s life to reflect the conclusions of a sincere judgment on these matters is a fundamental human right, not a second-order privilege granted by the State.  Families have a right to direct the religious development of their children and help them to exercise their right to freedom of religion as they grow and mature.
  
· The state should respect and protect religious practice wherever possible, and recognise its importance in people’s lives, because religion as a natural human good benefits society and fosters strong communities and active citizens.  
· The existing system of just exemptions for religious institutions – from anti‑discrimination and other laws which impact on religious freedom – should be strengthened and extended.  This is not simply because of the number of citizens who identify with a particular religious faith, or the significant social contributions that religious institutions make to our society.  It is because these exemptions embody respect for the right to religious freedom. They are necessary both to preserve people’s choice in religious matters and ensure it is a real choice, by protecting the space they require in a diverse community to live their lives in accordance with their religious beliefs.  Neither government nor society should force a person to act against his or her conscience or prevent him or her from acting in conformity with it.    
· The right to religious freedom is not an unlimited right.  However, a particular restriction on religious freedom can only be justified when the state can demonstrate a compelling reason based on consideration of the common good, e.g. human life, bodily integrity, public peace or public morality.
     
· Free speech and robust debate is important for a flourishing society, provided that deliberate, obvious and malicious encouragement of violence is dealt with appropriately by the criminal law.         

· The Universal Declaration of Human Rights, together with the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights (ICESCR), are the foundation of international human rights law.  In principle, any domestic law expressing or invoking human rights must be compatible with the original principles and understanding expressed in the Covenants, together with the relevant limitations adopted by the international community.
   
· A domestic human rights charter is not a desirable vehicle for protecting the right to religious freedom and other human rights, because such a charter would add unnecessary complexity, anxiety and uncertainty to the legal system.  More importantly, because domestic human rights charters tend to be an expression of the dominant contemporary political views and values of the society, they risk deviating from the norms of international human rights law – truths which are universal and unchanging.  As the Catholic Archbishop of Sydney has said:  

“Basing rights on a consensus of moral belief rather than moral truth places them on an uncertain foundation…Rights cannot be inviolable if they are only plastic.  They cannot be inherent to the dignity of the person if they are also a stalking horse for a particular social and political agenda.  Rights are either a human artifice, or grounded in reality, in truths to be recognised and respected.”
     

· Australia’s Constitution and parliamentary system, and its high level of respect for human rights, are the products of Western culture, which has been significantly if not decisively shaped by Christian values. This heritage has produced a strong, vibrant, tolerant and multicultural society, and any diminution of respect for religious freedom as a fundamental human right runs the risk of eroding the foundations of the Australian achievement . 

· The Catholic Church has a long history of providing social services such as health, welfare and education. This involvement depends on the freedom of Catholic institutions and Catholic workers to practise their religious beliefs and not be forced to adopt policies which violate those beliefs, including in the provision of services to the wider community.    
In addition to affirming these general principles, we would like to offer the following responses  to some of the questions raised in the report.  

From Area 1

Question 1

What are areas of concern regarding the freedom to practise and express faith and beliefs, within your faith community and other such communities?  

Our most pressing concerns regard the freedom of parents to bring up their children according to their moral and religious values, including the freedom to send their children to religious schools and the freedom of such schools to teach according to their beliefs and values.  Parents naturally desire to pass on their ideals, values, religious beliefs and traditions to their children and children have a right to their cultural and religious heritage.
  Pope Benedict XVI has commented that “[T]he primary right to educate children in accordance with the ideals with which their parents have desired to enrich them by joyfully welcoming them into their lives is implicit in the family as a natural institution.”
  
It is important that, through the continuance of appropriate exemptions, religious –  including Catholic – schools are able to continue to operate freely, to employ staff – including teaching staff who may or may not be involved in the direct teaching of religion – who share the Catholic faith, so as to offer parents the choice of a religious education for their children.  It is well accepted in Australia that government has an important interest in assisting religious schools, legally and financially, to ensure parents have a real choice to exercise their right to religious freedom in the upbringing of their children.
  
We are also concerned about discrimination against Catholic health care providers, such as doctors, nurses and pharmacists, based on their religious and moral values. This concern arises particularly in regard to the dignity and value of human life.  We adhere to the foundational principle that all human life is precious and of equal worth.  As such we do not practise or support abortion, since this involves the deliberate killing of an unborn child.  Laws which remove or radically redefine the right to conscientious objection, by requiring that doctors facilitate access to procedures to which they conscientiously object, are unacceptable violations of the international law of human rights.  These laws, such as the recent Abortion Law Reform Act 2008 in Victoria, are of grave concern to us and to all people who are concerned about freedom of conscience.  They are unacceptable, because they involve a direct violation of the right to freely practise one’s religion and the right to freedom of conscience. 

Catholic schools, hospitals and other institutions are formed by a distinctive ethos which sees every human person as having an intrinsic value and dignity from conception, and holds that the proper attitude towards the human person is love.  Our institutions provide invaluable services to individuals and families, which could not be replaced easily.  Catholic institutions have a strong record of  serving the community (especially the most vulnerable) and working effectively with government.  Maintaining their religious identity is an indispensible foundation of the service they provide.  The right to be able to provide such a service is also an essential characteristic of a flourishing democratic society.    
Question 3

Is there adequate protection against discrimination based on religion or belief, and protection of ability to discriminate in particular contexts?  
The constitutional protection and special exemptions from anti-discrimination and other laws have worked effectively in the past and we hope they will continue to do so.  We are concerned that the right to religious freedom is at risk of being violated indirectly by new legislation that implicitly rejects the right to religious freedom and freedom of conscience, such as the Abortion Law Reform Act 2008 in Victoria.   Such legislation threatens the continued operation and viability of Catholic hospitals and maternity services, unless they are able to practise their moral and religious values of caring for both mothers and babies at all stages of pregnancy and at no time accepting or participating in the practice of abortion.  This situation demonstrates an urgent need to ensure better scrutiny and amendment of legislation in state parliaments that may violate such basic human rights as the right to freedom of religion.     
Although it may seem desirable to create more laws to try to better protect religious freedom, more legislation such as a Religious Freedom Act, or a new human rights charter, would create more problems than they would solve.  Experience in jurisdictions overseas and in Australia (especially from Victoria) show that domestic ‘Charters of Rights’ and anti-vilification statutes constrict or undermine the right to religious freedom, are often clumsy, unpredictable, elastic in interpretation, and often deviate from norms of international law. Rather than create a new level and layer of administration and litigation, it would be better to strengthen and extend the existing exemption system.  If a specific legislative affirmation of the right to religious freedom is thought necessary, an Act of the Commonwealth adopting Article 18
 of the ICCPR would affirm and reiterate the enduring nature and universality of the right to religious freedom.  Article 18, as limited by the Siracusa Principles, reflects the consensus of the international community as upheld by international law and should not be replaced by a different, less valid formulation.   
From Area 2

Question 1

Is this section of the Constitution an adequate protection of freedom of religion and belief?  

Section 118 of the Australian Constitution firmly entrenches the separation of church and state in our basic law. This separation is indispensible to the protection of religious freedom, and was formulated for the purpose of protecting religious communities from state domination.
  Amendment of the Constitution to strengthen the protection of religious freedom is unnecessary and impracticable.   
Question 5

Would a legislated national Charter of Rights add to these freedoms of religion and belief?  

The protections for freedom of conscience and freedom of religion in the Victorian Charter of Rights and Responsibilities where shown to be absolutely worthless during the passage of Victoria’s Abortion Law Reform Act last year.  It dramatically failed to protect the rights of health practitioners to refuse to collude with abortion, and the rights of doctors who conscientiously object to refuse to refer patients seeking abortion to others who will provide this procedure.  Based on that experience and experience overseas, there is no reason to expect anything better from further state-based or national  Charters of Rights.  The right to religious freedom has already been recognised in a formulation accepted by the international community in the ICCPR.  If there is a need for more explicit recognition of the right to religious freedom, domestic adoption of Article 18 as limited by the Siracusa Principles would be the best option.    
From Area 3
Question 1 

What are some consequences of the emergence of faith-based services as major government service delivery agencies?  
Respect for the fundamental human right of religious freedom is an indispensible condition for the continuation of the many vital services the Catholic church in Australia provides to the wider community in areas  such as education, welfare, aged care and health care. The Catholic community undertakes this work as part of its religiously founded mission to promote human dignity and solidarity and to care for every member of the human family – male and female, young and old, born and unborn.  The Church is able to do this when the fundamental human right to religious freedom is properly protected and Catholic agencies and workers can enjoy the freedom to carry out their work, confident that the religious beliefs and teachings which lead them to serve others will be always and everywhere respected by government and society.  

Major concerns about the erosion of religious freedom include: 

a) the constriction and redefinition of freedom of conscience to require individuals to co-operate in facilitating services and procedures to which they have a conscientious objection (see for example the provisions on conscientious objection in the Victorian Abortion Law Reform Act 2008);

b) the emerging tendency on the part of specialist tribunals to give an extremely narrow application to exemptions in anti-discrimination legislation. In the 2008 Wesley Mission case, the NSW Administrative Decisions Tribunal  effectively confined the operation of exemptions for religious organisations under the NSW Anti-Discrimination Act to senior appointments of clergy or religious leadership. The Tribunal held that the exemptions do not extend to services which church-based agencies provide to the wider community and expressly required Wesley Mission to rewrite its mission statement to remove its publicly stated commitment to provide welfare and fostering services according to mainline Christian beliefs about the family.  While this judgment is currently subject to legal review, the enthusiasm of such tribunals for restricting the rights of religious individuals and institutions is of significant concern;   

c) the general trend, now well established in jurisdictions overseas, to give priority to anti-discrimination rights whenever they conflict with the rights to freedom of religion and freedom of conscience. Religious freedom is not an unlimited right, but nor is it a second order privilege conceded by the state, which must always give way to the political and social agendas which have been developed around anti-discrimination measures. The right to be free from unjust discrimination is also an important human right, but experience overseas and increasingly in Australia suggests that that serious attempts to genuinely balance these rights when they come into conflict are unlikely.     
From Area 5

Question 5

What do you think should be the relationship between the right to gender equality and the right to religious freedom in Australia?  

Men and women are persons, equal in dignity and rights, and any unjust discrimination or treatment of men or women on religious grounds is unacceptable. At the same time, government, society and religious organisations all in various ways recognise appropriate male or female-specific roles and associations.  These reflect the complementary strengths, gifts, choices and talents of women and men, particularly as they are expressed through their unique roles of fatherhood and motherhood.  Specifically religious roles, such as the priesthood, or male-only or female-only religious communities, are founded in key beliefs about the nature of ordained priesthood and of religious community life.  As such they come clearly within the purview of the special exemptions from anti-discrimination laws.  
From Area 7

Question 6

How is diverse sexuality perceived within faith communities?  

The Catholic community sees each human being as an unique person, male or female, made in the image of God and forever loved by him.  The Church loves and values every person, whatever their sexuality may be, and encourages them to live in a way that reflects the dignity of their bodies and the objective meaning of sexual intercourse as a total gift of self, uniting a man and a woman in marriage, where it expresses faithful love that is open to life and accepting of each other’s fertility.  At the same time, the Church calls people to a deeper understanding and appreciation of how, outside of marriage, love and sexuality can be appropriately expressed and experienced in many non-genital, affective ways, through rich friendships and family relationships.       
Question 7

How can faith communities be inclusive of people of diverse sexualities?  

As Catholics, we are committed to welcoming every person, whatever his or her sexuality, and valuing them as persons, made and loved by God.  For homosexual persons, Catholic support groups such as “Courage” are available to provide friendship, love and support for those who would like to live a chaste life according to the teaching of Christ.   True inclusion is always possible through sincere friendships based on love and respect.  Abuse, condemnation, violence or hostility towards homosexual persons must never be tolerated, nor any misrepresentations of Catholic teaching on sexuality.    
Question 8

Should religious organisations (including religious schools, hospitals and other service delivery agencies) exclude people from employment because of their sexuality or their sex and gender identity?  

The choice of people to be employed by religious organisations should be based on their ability to do the task required and to witness appropriately to the values and ethos of the organisation concerned.  Freedom of religion must protect the freedom to choose employees who are willing to support their religious and moral values.  For many positions in Catholic agencies, including service delivery, administrative, and support positions, it is an essential part of an employee’s role to model the living out of Christian values and Catholic teaching in day to day life. And because of the important role that individual religious faith plays in sustaining the care and service of others, and cumulatively in maintaining an agency’s energy and commitment to this work, active religious practice will be an essential or highly desirable requirement for most employees.    
Thank you for the opportunity to make a submission to the Commission undertaking this review. I would be happy to meet with any relevant persons to discuss the issue outlined above should that be useful. 

Yours sincerely,

Christopher Meney

Director
Life, Marriage and Family Centre
Catholic Archdiocese of Sydney,
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