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2nd November 2006

Same-Sex Inquiry

Human Rights Unit

Human Rights and Equal Opportunity Commission

GPO Box 5218

Sydney NSW 2001

samesex@humanrights.gov.au
re: submission on HREOC same-sex inquiry Discussion Paper II

To Whom It May Concern,

Please find below our submission on the second HREOC same-sex inquiry discussion paper.

~ Summary

The second discussion paper is wrong to suggest that simply extending existing de facto provisions to include same-sex couples is the first or most important step towards eliminating discrimination against these couples. 

Instead we recommend that

1. the wider definitions of personal relationship in Tasmanian law be adopted into all relevant federal law

2. presumptive relationship recognition be extended to include all these relationships.

3. a registration scheme be established for all these relationships and marriage laws be amended to treat same and different-sex couples equally.

~ The Tasmanian Gay and Lesbian Rights Group

The Tasmanian Gay and Lesbian Rights Group (TGLRG) was established in 1988, and is one of Australia’s longest-existing lesbian, gay, bisexual and transgender human rights organizations. 

The TGLRG was at the centre of the high-profile, decade-long campaign to overturn Tasmania’s former anti-gay criminal laws, and has played a critical role in replacing these laws with Australia’s most progressive anti-discrimination and relationships legislation. 

In addition, the TGLRG has contributed to the development of police, health, education and social planning policies which also lead the nation. 

Its role has been recognised by a number of awards including the Tasmanian Award for Humanitarian Activity (1994), the International Felipa da Souza Award (1995) and the National Human Rights Award for Community Groups (1997).

~ Same-sex inquiry 

The TGLRG has been an enthusiastic participant in the current HREOC inquiry. Our Campaign Co-ordinator, Rodney Croome, helped launch the inquiry, the Group has supplied detailed submissions on local and national legal discrimination, and we helped the Commission organise forums and hearings in Tasmania.

Our enthusiasm is based on the real hope that this inquiry will contribute, not only to the removal of discrimination and disadvantage against individual Australians in same-sex relationships, but to Australia reclaiming its status as a world leader on LGBT human rights.

We make the following submission in the same spirit enthusiasm, co-operation and hope.

~ Discussion Paper II

According to the second same-sex inquiry discussion paper (DPII),

“…we are interested in your responses to any or all of the following questions. However, you should not feel limited by these questions; they are simply intended to guide you. 

(a) Can you identify any discriminatory federal legislation, regulation or policy that we have missed in our research?

(b) Can you clarify how any of the discriminatory provisions described in this paper work in practice?

(c) Do you have a personal experience which illustrates the impact of any of the laws described in this paper?

(d) Do you have any comments about the suggested definition of ‘de facto relationship’ in federal law (discussed in section 6.2 of this discussion paper)?

(e) Do you have any comments about the suggested options for recognising a ‘child’ in federal law (discussed in section 6.4 of this discussion paper)?

(f) Do you have any recommendations about how to address the discrimination described in this paper?”

We have nothing to add to the comprehensive list of legislation included in DPII, nor to the exhaustive discussion on the definition of child.

Our comments will be in relation to point (d), the “definition of de facto relationship in federal law”.

~ Expanding the focus beyond de facto relationships

We note a number of incorrect statements about de facto law in both DP II and its associated research paper (RP) which are of great concern. We cite two key examples.

Example 1

“The primary source of discrimination against same-sex couples in federal law is the way in which terms such as ‘spouse’ (and) ‘de facto’…are defined in legislation.” (DP II, p4).

This is incorrect because the spousal discrimination identified by DP II could also be removed by a definition of marriage, or by an alternate form of formal relationship recognition, which includes same-sex relationships.

Example 2

“Commencing with NSW in 1999, every state and territory except South Australia has undertaken legislative reform affording wide-ranging recognition to gay and lesbian partnerships within their jurisdiction. These reforms place same-sex couples on an equal footing with heterosexual de facto relationships in literally hundreds of pieces of state and territory law.” (RP, 101)

This is also incorrect. The Tasmanian Relationships Act does not give same-sex relationships the same status as de facto heterosexual relationships under Tasmanian law because it abolished the latter category, subsuming it under the broader and more inclusive category of significant personal relationship.

We believe these errors are indicative of a broader bias in DPII towards the recognition of same-sex unions as de facto relationships.

Our concern about this bias is that it sidelines serious consideration of alternate models for ensuring same-sex couples have equal legal entitlements.

The obvious example of such alternate models is the Tasmanian Relationships Act. 

It has two great advantages over simply extending existing de facto laws to include same-sex couples.

~ More wide ranging presumptive recognition of relationships

The first advantage of the Relationships Act relates to the legal rights and protections it extends to couples who do not seek formal recognition of their relationships. 

We call this presumptive recognition because the couples involved are presumed by the law to be in a relationship if they fill certain criteria. It is analogous to de facto recognition, although much more comprehensive.

The Tasmanian Relationships Act extends presumptive recognition to a much wider range of relationships than any such law in Australia or the world. 

The definitions of relationship in the Tasmanian Act are so wide that adult partners virtually define for themselves which of their relationships is the most significant and which deserves legal rights and protections.

The importance of this for gay, lesbian, bisexual and transgender people is that sometimes the most important person in our lives is not necessarily the person defined as our “partner” by traditional de facto laws, that is, the person we live with or have sex with.

It is consistent with the principle of freedom of choice that every individual is able to define who the most significant person in their lives may be for the purposes of the law. It is also consistent with this principle that the state’s role in determining and limiting our choice of legal partner should be as small as its role in protecting and affirming that choice is great.

Tasmania comes closer than any other jurisdiction to recognising the basic human right of freedom of choice in relationship law.

The other advantage of the Tasmanian Relationships Act in relation to presumptive recognition is that it gives virtually all spousal rights and protection to the wide range of relationships it recognises

De facto couples in other states and federally are not always as well enfranchised.

If the principle underlaying which relationships are protected is freedom of choice, the principle beneath how comprehensively they are protected is, of course, equality.

~ The benefits of formal recognition

The second great advantage of the Tasmanian Relationships Act is that it allows partners in significant personal relationships, including same-sex relationships, to certify their unions through a relationships registry.

Tasmania is currently the only Australian jurisdiction which allows same-sex couples to put themselves forward for formal recognition.

As we made clear in our submission to HREOC’s first same-sex discussion paper, this has many advantages.

They include,

· easy proof of relationship status when challenged (we call this “certification”)

· immediate access to all spousal entitlements without fulfilling criteria which apply for determining de facto or presumed relationships

· symbolic benefits such as affirmation of the value of registered relationships by government and society  

· a sense of security

Let’s consider two of these benefits.

Immediate access to spousal rights:

Currently there are many areas of federal law in which same-sex relationships do not have the same spousal rights or entitlements as different-sex couples. We strongly support the removal of this discrimination as a part of the presumptive recognition of all interdependent relationships. However we are opposed to a situation were different-sex couples can access these spousal rights either through presumptive recognition or immediately through formal recognition, but same-sex couples can only access them through presumptive recognition. In effect this would mean same-sex couples have to fulfil certain criteria, such as a cohabitation period, and then prove their relationships status, before they can qualify for equal treatment. It is a great practical advantage to couples to have immediate, unquestioned access to spousal rights through the capacity to have their relationship formally recognised. This advantage must be extended to same-sex couples. 

Official affirmation:

The continuing lack of legislative recognition of same-sex relationships has perpetuated the notion there is something intrinsically wrong with these relationships and the people in them. In particular, the 2004 amendment to the Marriage Act 1961 – designed to exclude same-sex couples from marriage – implies same-sex attracted Australians are not deserving of full equality with others, and that their relationships and lives are somehow inferior to heterosexual Australians. In this light, the failure to provide federal recognition of same-sex attracted couples has not only serious and deleterious effects upon practical day-to-day matters, but also impinges on the psychological and emotional wellbeing of same-sex attracted people by rendering them second-class citizenship in their own country.

We note that these and other benefits of formal relationship recognition have been repeatedly cited in evidence to the same-sex entitlements inquiry, in submissions from both Tasmania and other states. 

~ Tasmanian submissions on formal relationships recognition

A number of individual Tasmanians have made submissions to the HREOC inquiry testifying to the benefits which have flowed to them from the formal recognition of the relationships.

These individuals include all the witnesses who appeared before the inquiry at its formal hearing in Hobart.

Roger Lovell and Jonathon Hodgkin spoke of the legal certainty registration bestows. Kevin O’Loghlin and David Samson spoke of how registering their relationship in Tasmania removes all doubt about one partner’s inheritance of the other’s UK pension because Tasmanian registered relationships are automatically considered civil partnerships under British law.

To re-inforce our point we include two more personal stories. The first is from a gay male couple, Peter and Ian, who have registered their relationship with the Tasmanian Registry of Births, Deaths and Marriages. [Details removed]
“My partner Ian, of 28 years and myself has registered our relationship with the Deed of Relationship.

“Ian and I moved from Melbourne in 2002 as Sea Changes. We felt the Gay law reform in Tasmania was the most progressive in Australia and was a deciding factor in moving to Tasmania to start our new life.

“After moving here we became aware of the Deed of Relationship and decided to register our relationship. We registered because we felt it was great protection against discrimination and gave us equal rights in certain aspects of the State laws.

“We are able to have hospital visitation rights and property rights which are important in a situation of terminal illness.

“The Deed of Relationship has benefits for all couples, whether it is a same sex, caring or de-facto relationship.

“We feel that as we have been recognised by the state government, that acceptance at the community level would follow.

“We live in a small community on the north-east coast of Tasmania and have been accepted as part of a very caring and open community. We would encourage all people in a relationship to register, to be able receive the benefits and security of the State Deed of Relationship. 

The second story is from Bill who, like Peter and Ian, is a New Tasmanian. Bill posted his story to Rodney Croome’s website on October 12th this year.

“I was born here (Tasmania), but lived in exile on the mainland for 50 years, always identifying as Tasmanian, and proudly so. I know all about the Tassie jokes and the demeaning things that are said about this beautiful island.  A few weeks ago I was able to move back here with my partner. The mainlanders can say what they like about Tasmania's relationship legislation. The fact remains that the debate about it has changed Tasmania. Since coming here, we have been surprised at how well we are accepted. The very first day, my partner was filling out a membership form in Launceston. The people looked at me and said, "You can be in it too. Just sign here where it says 'spouse'." And our relationship is not even registered yet. That would never happen where we came from.”
~ Interstate submissions on formal recognition

Our sampling of the written and verbal submissions made to the same-sex entitlement inquiry reveals a significant number of people who need, desire and seek formal recognition of their relationships.

We include extracts from two submissions. They represent many more.

“Because there is no formal recognition of our relationship, there are many situations where we have to 'jump through hoops' to access the same benefits as heterosexual couples. When transferring a motor vehicle between my partner and myself, we had to provide a statutory declaration to prove that we were in a domestic partnership. This involves finding the relevant form, finding someone who is able to witness the statement, and feeling safe enough to approach that person. If we did not provide that statement, we would have to pay the transfer fee. Married couples can easily produce a marriage certificate to avoid paying the transfer fee. While a simple register of domestic partnerships could address this issue, it avoids the true issue of recognising the legitimacy of same-sex relationships.”

“As many people will be aware that Federal Government has over-ruled the ACT Government regarding the "Civil Union Bill 2006. Same-sex couples face huge discrimination on a daily basis, we deserve full legal recognition of our relationships, and the opportunity to celebrate that union with a public ceremony (if we wish). This is not just some academic issue over the wording of "Registration" versus "Civil Union" versus "Marriage", this is about the quality of peoples lives being affected on a daily basis, and real financial hardships.”
Having established that the Tasmanian Relationships Act presents a model for reform that is preferable to simply extending de facto provisions to include same-sex couples, the next question is how might that model be implemented on a national level.

~ Preferred model for federal for formal relationship recognition

Our vision of relationship law reform at a national level is a three-tiered system, in which rights and protections are identical for both same-sex and heterosexual couples and in which there is recognition of other significant or caring relationships. Similar systems already exist in Belgium, the Netherlands and the Canadian provinces of Nova Scotia, Quebec and Ontario. 

In practice this model would entail  –

· the presumptive recognition of the widest range of significant personal relationships in all national laws which create and bestow spousal rights This would include unmarried different-sex couples, unmarried same-sex couples and partners in all other emotionally interdependent relationship. We recommend a definition of significant personal relationship that draws on the relationship definitions in the Tasmanian Relationships Act;

· a relationship registry open to all the relationships mentioned above This would be, in effect, a national extension of the Tasmanian relationship registry, and, like this registry, would provide the benefits of formal certification to all couples who choose not to, or who cannot, marry. These benefits include the capacity to prove one’s relationship status if challenged (this can be particularly important in medical emergencies or when claiming government entitlements), immediate access to all spousal rights without the need to fulfil presumptive, interdependency criteria, and official validation and affirmation from government and society. 

· the right to marry for different and same-sex couples This is essential to ensure legal equity for same-sex relationships. It is also important for removing the stigma still wrongly associated with same-sex relationships. The right to marry the partner of one’s choice is a key marker of adulthood, citizenship and full humanity. 
The underlying principle of this vision is that it provides the maximum number of interpersonal unions with the maximum choice in how they access, guarantee and affirm spousal rights and their relationship status. By not discriminating on the grounds of sexual orientation or partner gender it also conforms to Australia’s obligations under the Universal Declaration of Human Rights.

It should be clear from our vision that we do not prefer presumptive recognition, marriage or registration of relationships, and that we reject the idea that marriage equality, relationship registration or presumptive recognition are interchangeable or substitutes one for another. We firmly believe that all three must exist side-by-side to ensure all interpersonal relationships are enfranchised and protected in the ways which best suit the diverse needs of the partners in these relationships. 

We also reject the idea that our vision is impractical or unachievable.

Contrary to the belief that legislative changes should not move ahead of so-called popular opinion, the TGLRG believes, based on its experience, that legislative changes and the debate surrounding them can and do transform long-held discriminatory attitudes. 

For example, since the decriminalisation of gay sex in 1997, and subsequent legislative reforms including the Relationships Act, the traditionally harsh homophobia found in some segments of Tasmanian society has softened into greater tolerance. 

Societies have always relied on leaders to set an example and to shape beliefs about what is right and wrong. Changing Commonwealth legislation and regulations to give same-sex couples full equality in line with Australia’s human rights obligations would send a strong and clear message from our leaders to the Australian people that same-sex attracted people are human too and are deserving of the same dignity, respect and equal treatment as heterosexuals.

~ Recommendations

Emerging from the above discussion are the following recommendations.

We recommend that,

1. the wider definitions of personal relationship in Tasmanian law be adopted into all relevant federal law

2. presumptive relationship recognition be extended to include all these relationships.

3. a registration scheme be established for all these relationships and marriage laws be amended to treat same and different-sex couples equally.

