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15th June 2006
Same-Sex Inquiry

Human Rights Unit

Human Rights and Equal Opportunity Commission

GPO Box 5218

Sydney NSW 2001

Dear Commissioner
Thank you for your invitation to make a submission to the Human Rights and Equal Opportunity Commission’s inquiry into laws which discriminate against same sex couples.
The Let’s Get Equal Campaign is the peak organisation representing the interests of same sex partners in South Australia. Our group has several hundred members and our policy has been based upon detailed (and continuing) consultation with South Australian same sex partners.
Regrettably, South Australia and the Commonwealth share the dubious honour of being the only Australian jurisdictions that continue to systemically discriminate against same sex partners by failing to offer any kind of comprehensive legal recognition for same sex relationships. For South Australian same sex partners this discrimination causes significant disadvantage often at times of crisis when they are most vulnerable in their lives.

Main thrust of our policy approach

We believe that equality should mean an acceptance of diversity. This means an acceptance that there are different ways that partners form their relationships and that this should be respected and, as much as possible, given equal recognition under the law.

That is why we advocate a multi-pronged approach to relationship recognition. No one way is the ‘best way’ – ideally, the law should recognise relationships in the way that the partners to that relationship choose.

For these reasons we have advocated for:

· the right to marry for same sex partners

· civil unions, similar to the ACT model involving some kind of formal solemnisation
· partnership registration, based on the Tasmanian model involving a legal deed of relationship
· recognition of same sex partners as de factos

· recognition of ‘domestic partner’ relationships where appropriate

· recognition of overseas marriages.
In our view, none of these modes of relationship recognition should be seen as preferred but, equally, all should be available. That way, in the best traditions of our liberal democracy, it is the choice of the individuals which counts.
Critically, any national scheme for relationship recognition must involve mutual recognition across jurisdictions and a ‘one stop shop’ for legal processes. This means that the Commonwealth should accept the referral of powers relating to same sex de facto partners so that same sex partners are able to go through the same process as the other de facto partners in the Family Court. In the case of civil unions and partnership registration, this may require some legal cooperation with the states and territories.

It is very important to note that recognition of same sex partners will have benefits not only for gay and lesbian people, but also for bisexual, transgender and intersex Australians. While there are other policy issues affecting bisexual, transgender and intersex Australians (eg inadequate Medicare funding for gender reassignment operations for transgender people), all will benefit from these fair changes to the laws that recognise relationships (think of the case of Re Kevin for example).
Finally, we note that federal laws do not currently prohibit discrimination or harassment and vilification on the basis of sexuality or gender identity. This is a major flaw and should clearly be remedied. It would be illogical to remove laws that discriminate against same sex partners and not outlaw other discrimination based on sexuality or gender identity.
Practical rights vs symbolic change

It is important to understand that the changes to the law that we seek are not just symbolic. As the enclosed papers demonstrate, they affect same sex partners often at times of crisis in their lives – death, illness or relationship breakdown. In addition, there are many more mundane, day-to-day and seemingly trivial aspects of discrimination that result as well – it would be a mistake to discount these: together they form a mosaic of discrimination that is ever present in the lives of same sex partners.

Nor is it enough to stop at recognition of same sex partners as de factos. Recognition of de facto partners is a safety net system – and involves costs for those who have to avail themselves of it. The ability to ensure legal recognition of one’s relationship before the need arises is very important – but, unlike heterosexual couples, same sex partners do not have the straightforward ability to marry in Australia. Nor do we have access to any other schemes of relationship recognition other than the relationship registration scheme in Tasmania, (the civil unions scheme in the ACT having been ‘disallowed’ by Federal Parliament).

Change to the law to grant recognition is also important symbolically. While some would argue that the failed ACT civil unions scheme was merely ‘marriage lite’, one of the reasons it appeals is that it offers a symbolic solemnisation process that many same sex partners seek. The sense of validation and legitimacy that arises from such a ceremony cannot be underestimated – but for same sex partners it is systematically purged from our public life. Even where schemes of registration (such as Tasmania’s) operate, same sex partners have not opportunity for their relationship to be formalised in an official ceremony. They may have a commitment ceremony, but in law all that counts is whether the lawyer has witnessed their signature on a piece of paper.

In the absence of change to federal marriage laws, a scheme of civil unions including solemnisation should be made available to those partners (same sex or opposite sex) who seek it. While realistically, many heterosexual couples will not avail themselves of a civil unions scheme when marriage is available to them, the symbolism is important: the scheme should be formulated on the basis of equality and therefore should not operate to exclude any couple.

At the same time a registration scheme should also be available enabling a more simple registration process for de facto couples who choose to avail themselves of it. The numbers of de factos are on the increase in Australia and such a scheme would be a timely public policy initiative. It is evident many heterosexual as well as many same sex partners choose, for whatever reasons, not to marry. The evidence from similar schemes in other countries such as France indicates a high take up of partnership registration among the heterosexual de facto population.

Again, the symbolism of this is important: equality and practicality go hand in hand. People should not be made to feel that their relationships are inferior because they choose (or in the case of same sex couples) are unable to marry. The option of a simple registration process, properly administered and promoted, could greatly assist the increasing population of de facto couples as well as, in the long term, reduce unnecessary litigation under de facto laws.

Where to find the policy detail
Over the years the Let’s Get Equal Campaign has produced many papers to explain our policy position. Most of these are available on our website www.letsgetequal.org.au
Some of the papers that may be of particular interest to you include:

· Our state election manifesto (attached)
Recently, the Let’s Get Equal Campaign participated in the South Australian state election highlighting the need for changes to state legislation. While marriage remains outside the scope of state jurisdiction, there are many options available at a state level that can be implemented to give recognition to same sex partners – many of which can (and ideally should) have similar application at a federal level.
· The final report of the State Parliamentary inquiry available at www.parliament.sa.gov.au/committees/lccdocuments/SD/public_documents/Tabled%20Reports/21st%20Report%20Statutes%20Amendments%20(Relationships)%20Bill%202004.pdf details many examples of discrimination and disadvantage experienced by same sex partners as a result of lack of legislative recognition. You will no doubt also be aware of similar inquiries by other parliaments, state government advisory bodies and currently being conducted by the federal Human Rights and Equal Opportunity Commission as well. Many of these are detailed in our submissions and in the bibliography to this report.
[Details removed]
Thank you once again for the opportunity to be involved in your consultation process.
Yours sincerely
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Matthew Loader
for the Let’s Get Equal Campaign

Enc









PAGE  
2

[image: image4.wmf] 

_1111298583.doc
[image: image1.png]Offal recogni |on

bian
ouples. in Sou
ustralia








