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Immigration and Foreign Policy
Current Situation

Immigration is one area where Commonwealth legislation has significantly advanced the recognition of same-sex couples. An Australian citizen, permanent resident or eligible New Zealand citizen can sponsor their same-sex partner to migrate to Australia under an interdependency visa. This class of visa can be used by same-sex couples that meet the criterion in Regulation 1.09A of the Migration Regulations 1994, which requires, amongst other things, that the relationship demonstrate a mutual commitment to a shared life. 

Whilst the interdependency visa represents a positive legal development, immigration law continues to discriminate against the GLBT community in several ways. The interdependency visa requires that a relationship must have existed for at least twelve months, however heterosexuals can quickly overcome this requirement through engagement or marriage. Same-sex couples may be placed under additional emotional and financial strain because they have to wait for the full twelve month period before applying for a visa. Additionally, the laws and customs of some countries may make it difficult for same-sex couples to cohabitate and provide evidence of their relationship. Further, the interdependency visa excludes polyamorous relationships. HIV positive applicants are discriminated against because they fail the relevant health test and although there is an opportunity to have the health criteria waived, this requires an appeal and the result is not guaranteed.

Sexuality is an accepted ground for refugee status. Australia has now recognised many gays and lesbians who have been able to demonstrate that they would face persecution in their home country for their sexuality, as refugees. However,  the Refugee Review Tribunal and the Australian courts have,  in many cases, denied homosexuals refugee status on the basis that they can live without persecution in their home countries if they are ‘discreet’. This has meant that homosexuals which have been denied refugee status in Australia have been forced to live secret lives in their home countries and are treated differently to other classes of refugees, who are protected when they express their beliefs. In 2003, the High Court handed down a landmark decision that overruled a Tribunal decision on the basis that the requirement of ‘discretion’ was inappropriate and should not have been applied to a gay couple from Bangladesh. This decision may indicate that people seeking refugees status in Australia based on persecution for sexual orientation may receive fairer treatment in the future.

The gender identity of transsexuals is recognised by the Federal Government to a certain extent in relation to passports. A person that has undergone gender reassignment surgery may obtain a new passport in their reassigned sex.  A person intending to travel overseas for sexual reassignment surgery may obtain a temporary passport in their new sex and once the surgery has been completed they will be eligible to apply for a full ten year passport in their new sex. However, transgender people that have not undergone reassignment surgery are not able to have their identified gender recorded on their passport. A new passport does not mean that the Federal Government recognises transsexual gender identity in any other capacity and this document cannot be used as proof of gender identity for other purposes such as marriage.

Legislative Reform:

1) All foreign marriages should be recognised by the Australian Government equally and without discrimination. Same-sex marriages that are validly created in foreign countries must be recognised as legal marriages under Australian law. 

2) Immigration law should be reformed so that same-sex couples are not treated differently to heterosexual couples. The interdependency visa allows people to facilitate the immigration of their same-sex partner into Australia and it should be noted that this is a commendable development that is quite rare in an international context. However, the division that exists in Australian immigration law which excludes same-sex couples from the de facto category serves to stigmatise homosexual relationships. It is recommended that the interdependency visa category is abolished and that same-sex relationships are recognised within the current de facto category.

Policy Reform:

a) It is recommended that the immigration health test be reviewed immediately because of the excessive cost and emotional distress for people with HIV/AIDS as a result of current procedures and practices. There is currently mandatory HIV/AIDS testing for all applicants for permanent Australian residence that are 15 years of age and older. While a positive result for HIV/AIDS does not automatically ensure the application will be refused, in practice applications are usually denied at this initial stage because a positive HIV/AIDS status is regarded as constituting a significant cost to Australia. Applicants must then apply for a waiver of the health test and while a majority of applicants are successful eventually, the process is unnecessarily long and applicants often endure countless knock backs and suffer a significant financial burden. It is recommended that this application process is reviewed immediately and the arbitrary and discretionary nature of the decision-making process should be investigated to determine whether discriminatory practices may occur in individual cases. 

b) The Federal Government must seek to fulfil its obligations under the 1951 UN Convention Relation to the Status of Refugees. While this instrument does not explicitly provide protection to persons fleeing persecution on the basis of sexual orientation, it has been widely recognised in international law that such individuals have refugee status under the ‘social group’ category of the Convention. While Australia is to be commended for broadly accepting sexual orientation as a ground for refugee status, the Federal Government should seek to closely review its decision-making process in relation to this particular group of refugees. In Australia, several refugees have been rejected on the grounds that persecution could be avoided if they refrained from expressing their sexual orientation in their home country. However, a recent High Court decision suggested that this type of reasoning was incorrect and discriminatory. It is recommended that the Department of Immigration and Multicultural Affairs (DIMA) consider cases of persecution on the basis of sexual orientation fairly and in the same manner as all other refugees are considered, without additional burdensome and discriminatory conditions placed upon them. All immigration decision-makers and officials should receive adequate training to eliminate bias in interviewing and assessing asylum claims based on sexual orientation or gender identity. DIMA should issue guidelines for dealing with asylum claims based on sexual orientation and gender identity to ensure that officials are aware of particular sensitivities and the differences in cultural practices.

c) The Federal Government should ensure that human rights issues are an essential consideration in all decisions relating to foreign affairs and international trade. Currently the governments of many countries openly persecute their homosexual and transgender citizens or through inaction, allow GLBT citizens to suffer discrimination and violence. It is recommended that the Federal Government seriously investigate all trade, diplomatic and sporting relations with foreign governments that engage in the persecution of people on the basis of sexuality or gender identity. It should be noted that the Federal Government has already acted positively in this area by questioning countries such as China and Brazil on their human rights records in relation to sexual orientation and gender identity issues. These past initiatives are to be applauded and it is hoped this line of action will be pursued with vigour in the future.

d) The Federal Government should conduct a review of Australia’s human rights obligations under international treaties and conventions to which we are signatory to. It should be investigated whether Australia is currently meeting its obligations under international law with reference to sexual orientation and gender identity human rights protections. In the international forum, the Australian government should advocate for the inclusion of sexual orientation and gender identity issues and protections in all relevant international treaties.

e) It is recommended that the Federal Government review the status of transgender people in relation to the recording of gender identity on passports. Current practices allow for transgender people that have undergone gender reassignment surgery or are intending to undergo surgery to change the sex that is recorded on their passport. This practice ignores the gender identity of many transgender people that are unable to have gender reassignment surgery for medical or financial reasons and those that have no desire to have such surgery and live comfortably in their identified gender. It is recommended that the Department of Foreign Affairs and Trade, Manual of Australian Passports Issue is reviewed to refect the concerns of the transgender community to have their identified gender recognised on official documents.
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