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 ADVANCE \d 20 
13 June 2006

The Hon Philip Ruddock MP

Attorney-General

Parliament House

CANBERRA  ACT  2600

Dear Attorney General 

Equality for people in same-sex relationships 
We are writing to express our concern at your announcement that the federal Government intends to invalidate the ACT’s Civil Unions Act 2006, and to ask you to reconsider.  

Legal recognition of same-sex relationships is an important aspect of equality and non-discrimination, and necessary to ensure that minority prejudices are not legitimated and reinforced by according them ‘second-class’ status in our legal framework.

Australia is a party to the International Covenant on Civil and Political Rights (‘ICCPR’) and is obliged to take measures to ensure non-discrimination and equality before the law for its citizens.  Article 2(1) and 26 provide that everyone has the right to equal and effective protection against discrimination on any ground. This includes discrimination on the ground of sexual orientation. Article 26 requires that laws themselves, as well as their application, are non-discriminatory. 

Article 17 of the ICCPR protects a person’s privacy and reputation, and has been held to impose positive obligations that ‘require the State to adopt legislative and other measures to give effect to the prohibition against such interferences and attacks as well as to the protection of this right.’
 The Toonen case extends the notion of privacy to include sexuality.
 

Articles 23 and 24 of the ICCPR provide for the protection of the family and children.  The UN Human Rights Committee has said that the term ‘family’ must be given a broad interpretation to include all those comprising the family as understood in the society of the State party concerned.’
  Same sex families are entitled to protection by society, which includes being treated with dignity and respect. Children have the right to protection without distinction or discrimination of any kind. Children in same-sex families may experience discrimination or social exclusion if their parents are denied the opportunity to validate their relationship through a civil union that gives them the equivalent status to marriage. 

Courts and legislatures around the world are finding that the exclusion of same-sex couples from the institution of marriage, a fundamental institution of society, violates the dignity of gay and lesbian people.  In the UK case of Ghaidan v Godin-Mendoza, the House of Lords asked ‘what could be the legitimate aim of singling out heterosexual couples for more favourable treatment than homosexual couples?’ It concluded that if there ever was a legitimate aim none now applied, and that ‘a homosexual couple, as much as a heterosexual couple, share each other’s life and make their home together.’
 In Canada, the courts have declared the common law definition of marriage to be invalid to the extent that it referred to ‘one man and one woman’,
 and that a ‘civil marriage between two persons of the same sex who otherwise meet the substantive and procedural requirements …is a lawful and valid marriage.’
 

Legislation to provide for same-sex marriage is in place or being developed in an increasing number of civil and common law jurisdictions world-wide, including Canada, Spain, the Netherlands, Belgium, and the US State of Massachusetts. The Civil Marriage Act 2005 in Canada includes a strengthening of freedom of religion to clarify that religious groups are still free to advocate for heterosexual marriage. Minority rights are not eroded as the law does not remove anyone’s rights.

In our view the Civil Unions scheme in the ACT is consistent with international human rights standards for an inclusive approach to the recognition of committed relationships.  We also believe that to disallow the law will be regarded by many as an unwarranted interference with the democratic process. Such a move would be in stark contrast to your Government’s stated commitment to global democracy. The Civil Unions Act 2006 was debated and passed by the ACT Legislative Assembly after extensive community consultation and in accordance with its election mandate and legislative powers.  It was then amended to address your concerns.  We do not believe that s.35 Australian Capital Authority (Self-Government) Act 1988 was intended to interfere with the capacity of electors in the ACT to make decisions about how to run their lives.  

We ask that the Government reconsider its decision to overturn this legislation. 

Yours sincerely 
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LINDA R MATTHEWS

COMMISSIONER FOR EQUAL OPPORTUNITY (SA)
CHAIR, AUSTRALIAN COUNCIL OF HUMAN RIGHTS AGENCIES

Cc The Hon John Howard, Prime Minister

The Hon Kim Beazley, Leader of the Opposition

Ms Nicola Roxon, Opposition Spokeswoman on Legal Affairs. 




For and on behalf of:

Dr Helen Watchirs

Human Rights & Discrimination Commissioner (ACT)

Dr Helen Szoke

Chief Executive Equal Opportunity Commission (VIC)

Ms Yvonne Henderson

Commissioner for Equal Opportunity (WA)

Mr Tony Fitzgerald

Anti Discrimination Commissioner (NT)

Ms Sarah Bolt

Commissioner of Anti Discrimination (TAS)
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