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Report overview: The challenges ahead

This is my sixth and final Native Title Report as the Aboriginal and Torres Strait Islander Social Justice Commissioner. This Report covers the period 1 July 2008 – 30 June 2009.

In this Report, I:

· review developments in native title law and policy over the reporting period

· consider principles and standards that should underpin cultural change in the native title system

· highlight several aspects of the native title system in need of reform and provide options for further discussion 

· provide an update on developments in Indigenous land tenure reform.   

Looking back

It is with great pride, gratitude and a touch of sadness that I present my last Native Title Report. My time as the Aboriginal and Torres Strait Islander Social Justice Commissioner has been rewarding and challenging. I feel privileged to have served my people in this way.

My term has coincided with one of the most tumultuous periods in Indigenous affairs in recent years. 

Just before I took up the position of Social Justice Commissioner, the Howard Government announced the abolition of the Aboriginal and Torres Strait Islander Commission (ATSIC). This led to a raft of ‘new arrangements’ and an absence of national representation for Aboriginal and Torres Strait Islander peoples. 

The dismantling of ATSIC resulted in a major policy vacuum. ATSIC had played a role domestically and internationally as an advocate of the human rights of native title holders. After the abolition of ATSIC, the ability of Aboriginal and Torres Strait Islander peoples to be fully engaged in the development of native title policy and law was limited.

Much of my early work as Social Justice Commissioner focused on monitoring the impact of the post-ATSIC new arrangements. I have consistently argued for greater government accountability and for governments to listen to the voices of Aboriginal and Torres Strait Islander peoples. 

I have also advocated for the active participation of Aboriginal and Torres Strait Islander peoples in decisions that affect us – especially decisions about our lands, resources and waters. 

In addition, I have called for reforms to native title law and policy that promote the achievement of the social, economic and cultural development aspirations of Aboriginal and Torres Strait Islander peoples. 

My reports have addressed a range of issues, including: 

· promoting sustainable economic and social development through native title

· ensuring that economic development on Indigenous land respects and upholds Australia’s human rights obligations

· Indigenous peoples and climate change

· Indigenous peoples and water 

· the protection of Indigenous knowledge 

· changes to Indigenous land tenure, for purposes including home ownership and leasing 

· the Northern Territory intervention 

· improving agreement-making processes

· reforms to the Native Title Act 1993 (Cth) and related policies and legislation 

· significant decisions in native title and land rights law. 

Looking forward

The policy landscape seemed to shift with the election of the Rudd Government. On 13 February 2008, Prime Minister Rudd made a historic and long overdue National Apology to the Stolen Generations on behalf of the Australian Parliament. 
I consider the National Apology to be a ‘line in the sand that marks the beginning of a new relationship and era of respect’.

To truly realise the promise of the Apology, governments across Australia need to respect the rights of traditional owners and their responsibilities to their country and their people.

Significant improvements must be made to the native title system if we are to close the gap between Indigenous and non-Indigenous Australians and to achieve reconciliation. 

As the Victorian Attorney-General humbly stated to a room of traditional owners:  

Just as the dispossession of this land’s first peoples is this nation’s greatest tragedy; their survival its greatest act of heroism; reconciliation, in all its forms, is our greatest opportunity for redemption. This is the story that most defines our nation. This, then, is the story on which we must make good. 

Business will only be finished, however, when the legacies of dispossession and assimilation, of racism and disadvantage, are dismantled on every front. The possibility of genuine land justice is one such front, as is the capacity to participate as equal parties to a dispute, and as equal parties to its resolution. …

There’s business to be finished that speaks of hope and possibility, of deliverance and grace, of a time that is long overdue. Let’s get to it, then - let’s get back to basics and prove that Australia has come of age, that it is a place that values ‘Spirit of country – land, water and life’.

These words echo those of Justices Deane and Gaudron in the High Court’s decision in Mabo v Queensland (No 2) (Mabo)
: 

The acts and events by which … dispossession in legal theory was carried into practical effect constitute the darkest aspect of the history of this nation. The nation as a whole must remain diminished unless and until there is an acknowledgment of, and a retreat from, those past injustices.

In the years since the Mabo decision, the retreat from injustice has been slow.  

There have been some successes – mining companies are sitting at the table with traditional owners; state governments have made some ‘concessions’; determinations of native title cover 11.9% of the land mass of Australia and Indigenous Land Use Agreements cover 14.4% of the land mass, as well as other areas of sea.
 

But there remains a long way to go. The pace of a native title claim is slow – too slow for many of our elders. Changes to the system must be made to hasten Australia’s retreat from injustice. 

During this year, we have witnessed reforms that could prove to be the first steps in transforming the native title system. 

For example, the Victorian Attorney-General announced an impressive settlement framework.
 This framework has the potential to go a long way towards achieving land justice in Victoria.  

Meanwhile, the Australian Government has begun a process of native title reform. The federal Attorney-General is receptive to suggestions for improving the native title system. 

The Chief Justice of the High Court, Justices of the Federal Court, the National Native Title Council and Native Title Representative Bodies
 are among those who have developed proposals for change. I warmly encourage them to continue these essential discussions.

Contents of the 2009 Report 

I am hopeful that this spirit of reform will translate into real and lasting benefits for Aboriginal and Torres Strait Islander peoples. 

I have approached the writing of this year’s Report with this new sense of hope. However, I am acutely aware that there is much unfinished business to attend to. 

I begin this Report by ‘setting the scene’ and providing an overview of events that have occurred during the reporting period.

In Chapter 1, I summarise the former Australian Government’s legacy of native title and land rights policy. I then review developments during the reporting period, including relevant changes to law and policy, significant court decisions and developments in international human rights law.

In the next two Chapters, I seek to build upon the new momentum for change.

In Chapter 2, I outline principles and standards that should guide a new approach to native title. I also consider that the native title system ought to be viewed in the context of broader reforms to promote and protect the rights of Aboriginal and Torres Strait Islander peoples.

In Chapter 3, I focus on several key areas for reform that have attracted attention during the reporting period. I propose legislative and policy options for improving the native title system, with the objective of promoting further discussion and debate. 

The final Chapter of this Report serves as a reminder that, even though governments have come a long way since Mabo, we have a hard road to travel before the rights of Indigenous peoples can be fully respected in this country.  

In Chapter 4, I provide an update on developments in Indigenous land tenure reform. I am concerned that these reforms have been focused on enabling governments to obtain secure tenure, rather than on assisting Indigenous people to make use of their land. I also set out principles that should be considered prior to the introduction of land tenure reforms.
A new beginning  

As I observed above, my term as Social Justice Commissioner began just after the abolition of ATSIC. It ends with the Australian Government announcing its support for the new National Congress of Australia’s First Peoples.
 

To borrow from the United Nations General Assembly, I am firmly convinced that: 

control by indigenous peoples over developments affecting them and their lands, territories and resources will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their development in accordance with their aspirations and needs.

In this, my final Native Title Report, I urge governments to listen to us. Work with us. Respect our voices, our rights, our lands, our resources and our waters. Only then will this country truly be able to retreat from injustice. 

Recommendations 

	Recommendations: Chapter 2

	2.1 
That the Australian Government ensure that reforms to the native title system are consistent with the rights affirmed by the Declaration on the Rights of Indigenous Peoples.

2.2 
That the Australian Government adopt and promote the recommendations of the Expert Meeting on Extractive Industries through the processes of the Council of Australian Governments. For example, the recommendations could form the basis of best practice guidelines for extractive industries. 

2.3
That the Australian Government work with Aboriginal and Torres Strait Islander peoples to develop a social justice package that complements the native title system and significantly contributes to real reconciliation between Indigenous and non-Indigenous Australians.


	Recommendations: Chapter 3 

	3.1 That the Australian Government adopt measures to improve mechanisms for recognising traditional ownership. 

3.2 That the Native Title Act be amended to provide for a shift in the burden of proof to the respondent once the applicant has met the relevant threshold requirements. 

3.3 That the Native Title Act provide for presumptions in favour of native title claimants, including a presumption of continuity in the acknowledgement and observance of traditional law and custom and of the relevant society.

3.4 That the Native Title Act be amended to define ‘traditional’ more broadly than the meaning given at common law, such as to encompass laws, customs and practices that remain identifiable over time. 

3.5 That section 223 of the Native Title Act be amended to clarify that claimants do not need to establish a physical connection with the relevant land or waters. 

3.6 That the Native Title Act be amended to empower Courts to disregard an interruption or change in the acknowledgement and observance of traditional laws and customs where it is in the interests of justice to do so.

3.7 That the Australian Government fund a register of experts to help NTRBs and native title parties access qualified, independent and professional advice and assistance. 

3.8 That the Australian Government consider introducing amendments to sections  87 and 87A of the Native Title Act to either remove the requirement that the Court must be satisfied that it is ‘appropriate’ to make the order sought or to provide greater guidance as to when it will be ‘appropriate’ to grant the order. 

3.9 That the Australian Government work with state and territory governments to encourage more flexible approaches to connection evidence requirements.

3.10 That the Australian Government facilitate native title claimants having the earliest possible access to relevant land tenure history information.

3.11 That the Australian, state and territory governments actively support the creation of a comprehensive national database of land tenure information.

3.12 That the Australian Government consider options to amend the Native Title Act to include stricter criteria on who can become a respondent to native title proceedings.

3.13 That section 84 of the Native Title Act be amended to require the Court to regularly review the party list for all active native title proceedings and, where appropriate, to require a party to show cause for its continued involvement.

3.14 That the Australian Government review section 213A of the Native Title Act and the Attorney-General’s Guidelines on the Provision of Financial Assistance by the Attorney-General under the Native Title Act 1993 to provide greater transparency in the respondent funding process.

3.15 That the Australian Government consider measures to strengthen procedural rights and the future acts regime, including by: 

· repealing section 26(3) of the Native Title Act

· amending section 24MD(2)(c) of the Native Title Act to revert to the wording of the original section 23(3) 

· reviewing time limits under the right to negotiate

· amending section 31 to require parties to have reached a certain stage before they may apply for an arbitral body determination

· shifting the onus of proof onto the proponents of development to show their good faith

· allowing arbitral bodies to impose royalty conditions.

3.16 That section 223 of the Native Title Act be amended to clarify that native title can include rights and interests of a commercial nature. 

3.17 That the Australian Government explore options, in consultation with state and territory governments, Indigenous peoples and other interested persons, to enable native title holders to exercise native title rights for a commercial purpose. 

3.18 That the Australian Government explore alternatives to the current approach to extinguishment, such as allowing extinguishment to be disregarded in a greater number of circumstances.  

3.19 That section 86F of the Native Title Act be amended to clarify that an adjournment should ordinarily be granted where an application is made jointly by the claimant and the primary respondent unless the interests of justice otherwise require, having regard to such factors as:

· the prospect of a negotiated outcome being reached

· the resources of the parties

· the interests of the other parties to the proceeding.

3.20 That the Australian Government:

· consider options for increasing access to agreements (while respecting confidentiality, privacy obligations and the commercial in confidence content of agreements)

· support further research into ‘best practice’ or ‘model’ agreements.

· support further research into best practice negotiating processes.

3.21 That, where appropriate and traditional owners agree, the Australian Government promote a regional approach to agreement-making.

3.22 That the Australian Government work with native title parties to identify and develop criteria to guide the evaluation and monitoring of agreements.

3.23 That the Australian Government ensure that NTRBs are sufficiently resourced to access expert advice.

3.24 That the Australian Government provide further support to initiatives to provide training and development opportunities for experts involved in the native title system.  


	Recommendations: Chapter 4

	4.1 That the Australian Government amend the Northern Territory National Emergency Response Act 2007 (Cth) to end the compulsory five-year leases, and instead commit to obtaining the free, prior and informed consent of traditional owners to voluntary lease arrangements.

4.2 That the statutory rights provisions, set out in Part IIB of the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), be removed.

4.3 That the Australian Government meet with the Aboriginal land councils to discuss other ways of introducing broad scale leasing to communities on Aboriginal land in the Northern Territory, which do not require communities to hand over decision-making to a government entity.


Chapter 1: The state of land rights and native title policy in Australia in 2009

1.1
Introduction

The reporting period for this Report is 1 July 2008 to 30 June 2009. Throughout this period, there was significantly more activity in native title law and policy than I witnessed in the first five years of my term as the Aboriginal and Torres Strait Islander Social Justice Commissioner. 

Throughout the reporting period, the Government pursued its commitment to improving the operation of the native title system. While no momentous improvements were made, many of the changes over the year will impact on the human rights of Aboriginal and Torres Strait Islander peoples.     

In this Chapter, I examine changes and other decisions affecting native title which were made throughout the reporting period. I also summarise my view on how these developments impact on the human rights of Aboriginal and Torres Strait Islander people. 

I begin this Chapter with a reflection on the previous Government’s approach to land rights and native title, including its 1998 amendments to the Native Title Act 1993 (Cth) (Native Title Act); the 2006 amendments to the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) (ALRA) and the 2007 compulsory acquisition of lands for the purposes of the Northern Territory Emergency Response. These significant policies have lingering effects on the operation of native title and land rights regimes today, and provide the starting point for discussion on what changes are now necessary.  

Next, I consider the Rudd Government’s response, including its new promises and whether a fresh approach to native title was seen in 2008-09. I look at the native title system in numbers, including the native title determinations which were made over the reporting period and the Government’s budget allocation for native title. I then consider the legislative and policy changes including the: 

· Native Title Amendment Bill 2009 (Cth)

· Evidence Amendment Act 2008 (Cth)

· Federal Justice System Amendment (Efficiency Measures) Bill (No 1) 2008 (Cth)

· Australian Government’s discussion paper on optimising benefits from native title agreements.

I have also identified policy areas in which the Government initiated action but where momentum now appears to be waning. These include financial assistance to the states and territories for compensation, the Joint Working Group on Indigenous Land Settlements, the Indigenous Economic Development Strategy, and regulation and funding of Prescribed Bodies Corporate (PBCs). 

I then examine three significant decisions on native title and land rights. I summarise Wurridjal v Commonwealth (Wurridjal)
 in which the High Court examined the constitutional validity of compulsory acquisition under the Northern Territory intervention. In FMG Pilbara Pty Ltd v Cox (FMG Pilbara),
 the Federal Court gave greater guidance on what it means to negotiate in good faith under the Native Title Act. The National Native Title Tribunal (NNTT) gave its first decision that a mining lease must not be granted in Western Desert Lands Aboriginal Corporation (Jamukurnu - Yapalikunu) / Western Australia / Holocene Pty Ltd (Holocene).
 

This Chapter also considers a number of international developments, directly relevant to Australia. In this reporting period, the Government signalled its support for the United Nations Declaration on the Rights of Indigenous Peoples (Declaration on the Rights of Indigenous Peoples);
 two United Nations treaty monitoring committees delivered concluding observations on Australia; a complaint against Australia was made to the United Nations Committee on the Elimination of Racial Discrimination; and once again, a delegation of Aboriginal and Torres Strait Islander people attended the annual session of the United Nations Permanent Forum on Indigenous Issues. 

Finally, no examination of native title would be complete without a consideration of the policies of the states and territories. Therefore, I briefly look at significant developments at the state and territory level, particularly the development of an alternative settlement framework in Victoria.  

1.2
Policy approaches to land rights and native title – the legacy of the Howard Government 

John Howard served as the Australian Prime Minister for four consecutive terms over eleven years. It is misguided to consider current policies on Indigenous land rights and native title without reflecting on the lingering effects of the Howard Government’s policies and the response of the current Australian Government.

The Howard Government’s overarching policy on Indigenous affairs was to integrate Indigenous Australians into ‘mainstream society’, and ignore Indigenous peoples’ distinct political, social and cultural identity and our status as the traditional owners of the country. 

This policy extended to all areas. The Howard Government was unwilling to support the Declaration on the Rights of Indigenous Peoples and considered that endorsing the Declaration ‘would lead to division in our country’.
 In 2005, it dismantled the Aboriginal and Torres Strait Islander Commission (ATSIC), mainstreaming the delivery of services to Aboriginal and Torres Strait Islander people across all federal departments.  

And yet, as my friend Peter Yu has said: 

We are not white people in the making, nor are we simply another ethnic minority group. We are, at a fundamental level part of the modern Australian nation. But, within this nation, we have a very particular position. We are Australia’s Indigenous people, the first people of this land, and we continue to have – as we have always had – our own system of law, culture, land tenure, authority and leadership. It follows then, that treating us the same as everybody else will not deliver equality, but is in fact discriminatory.

The Howard Government’s approach to Indigenous peoples was easily identifiable in its policies on land rights and native title. Over its 11‑year term, it made changes to native title and land rights policies to ‘normalise’ Indigenous peoples’ interests in the land, and in doing so, reduced the recognition of Indigenous peoples’ human rights.  

Significant changes made to native title and land rights during the Howard Government’s term included the:

· 1998 amendments to the Native Title Act 

· 2006 amendments to the ALRA

· 2007 compulsory acquisition of lands for the purposes of the Northern Territory Emergency Response (the Northern Territory intervention).

The Howard Government accompanied these changes with words that misled the broader public on the law. For example, in 2006, after the Federal Court’s first instance decision in the Noongar case (which determined that some native title rights existed over Perth), the Howard Government was reported as saying that Australia’s beloved beaches were no longer ‘protected’ from native title.
 Philip Ruddock, then the Attorney-General, stated:

It is not possible to guarantee that continued public access to all such areas in major capital cities in Australia would be protected from a claim to exclusive native title.

This is clearly not an accurate reflection of the law.
 

Despite all this, the Howard Government told the United Nations that ‘[s]uccessive Australian Governments have implemented a range of initiatives in support or recognition of Aboriginal and Torres Strait Islander land rights’.

It is necessary to reflect on the impact of past policies of the past decade when considering the status of the native title system today and how it could be improved tomorrow. 

(a) The 1998 Wik Amendments 

The most significant changes made to native title during the Howard Government’s term was the Native Title Amendment Act 1998 (Cth) (the Wik amendments), a legislative response to the High Court’s decision in Wik Peoples v Queensland (Wik).
 In Wik, the High Court held that native title could survive on a pastoral lease if there was no clear intention to extinguish it when the lease was granted.

In the Native Title Report 1998, the Social Justice Commissioner said that the High Court of Australia had laid the foundation in Wik for the coexistence and reconciliation of shared interests in the land and that ‘[i]n many ways the decision presented Australia with a microcosm of the wider process of reconciliation’.

But the opportunity for reconciliation provided by Wik was lost. The reactions sparked by the decision were intense and deeply divisive, and the consequent amendments to the Native Title Act were a devastating blow to Indigenous peoples’ rights. 

Although there was discussion on amending the Native Title Act prior to the Wik decision, the earlier discussions focused on improving the ‘workability’ of the Act. However, after the Wik decision, the focus changed. 

Legislative amendments became a vehicle for ‘bucketloads’ of extinguishment.
 ‘Certainty’ for non-Indigenous land holders became the new catchcry for legislative change.
 

The Howard Government responded with a ten-point plan,
 and amendments were passed in 1998. The Wik amendments, which added 400 pages of law, drastically increased the complexity of the Native Title Act and changed the system markedly. The key changes included: 

· Extinguishment of native title. The ‘validation and confirmation provisions’ of the amendments validated certain acts which took place on or after 1 January 1994 (the day the Native Title Act commenced) and before the 23 December 1996 (the day the High Court handed down its decision in Wik), and which may have not been valid at the time because the government had not complied with the Native Title Act. The amendments made these acts - which are called intermediate period acts - valid, and said that they were always valid. The amendments also deemed certain tenures granted before the Wik decision to have either extinguished or impaired native title. Where the interests were granted by the state governments, the amendments authorised the states to introduce complementary legislation to the same effect. Schedule 1 of the amended Native Title Act lists interests which are deemed to permanently extinguish native title. This list is 50 pages long.
 

· Changed the right to negotiate provisions. The right to negotiate was included in the original Native Title Act in recognition of the ‘special attachment of Aboriginal and Torres Strait Islander people to their land’.
 The 1998 amendments authorised states and territories to introduce legislation that diminished the right to negotiate by introducing schemes which provide for exceptions to the right. The amendments also changed the right to negotiate in the Native Title Act itself, generally replacing it with the lesser rights to comment or be notified. 

· Changed the registration test. The amendments established a higher threshold for the registration test and required that the Registrar be satisfied that certain procedures had been undertaken by the claimants, and that they had fulfilled certain merits. 

· Provided for Indigenous Land Use Agreements (ILUAs). The ILUA provisions were a positive feature of the amendments, offering the foundation for parties to negotiate voluntary and binding agreements about the use of the land, the intersection of various rights and interests, and how the relationship would proceed in the future. 

· Changed the functions of Native Title Representative Bodies (NTRBs). The amendments redrew the boundaries of representative body areas (reducing the number of NTRBs), reassessed the existing bodies’ eligibility, increased the Minister’s control over the bodies, removed the requirement that representative bodies be representative and increased their responsibilities and functions. Despite increasing the load on NTRBs, the changes were not accompanied by an increase in funding.

Many of these amendments were justified on the basis of pursuing formal equality.
 Yet it is now widely accepted that the amendments seriously undermined the protection and recognition of the native title rights of Aboriginal and Torres Strait Islander people.

Nonetheless, the Howard Government considered that the Wik decision had simply accentuated the shortcomings of the original Native Title Act and that:

The 1998 amendments addressed these difficulties, and followed an open and participatory consultation process with all interested parties. The amended Act clarifies the relationship between native title and other rights and gives the States and Territories the capacity to better integrate native title into their existing regimes. The amendments also established a framework for consensual and binding agreements about future activity known as Indigenous Land Use Agreements or ILUAs.

That outlook was not shared by all. In 1998, Indigenous representatives rejected both the substance of the amendments and the process by which it was arrived at. The National Indigenous Working Group prepared a statement, which was read into the parliamentary record on the day before the amendments were debated:

We, the members of the National Indigenous Working Group, reject entirely the Native Title Amendment Bill as currently presented before the Australian Parliament.

We confirm that we have not been consulted in relation to the contents of the Bill…and that we have not given consent to the Bill in any form which might be construed as sanction to its passage into Australian law.

We have endeavoured to contribute during the past two years to the public deliberations of Native Title entitlements in Australian law.

Our participation has not been given the legitimacy by the Australian Government that we expected…

We are of the opinion that the Bill will amend the Native Title Act 1993 to the effect that the Native Title Act can no longer be regarded as a fair law or a law which is of benefit to the Aboriginal and Torres Strait Islander Peoples…

The National Indigenous Working Group is extremely disappointed that the Australian Government has failed to confront issues of discrimination in the Native Title laws and implicitly provoked the Aboriginal and Torres Strait Islander Peoples to pursue concerns through costly and time consuming litigation, rather than through negotiation…

The National Indigenous Working Group on Native Title absolutely opposes the Native Title Amendment Bill, calls upon all parliamentarians to cast their vote against this legislation, and invites the Australian Government to open up immediate negotiations with the Aboriginal and Torres Strait Islander Peoples for coexistence between the Indigenous Peoples and all Australians.

Although the 1998 amendments severely damaged the relationship between Indigenous peoples and the Government, the strength and resilience of Aboriginal and Torres Strait Islander people has meant that we have endeavoured to make the most out of the weakened system. 

This Government has not made any commitment to reviewing the impact of the 1998 amendments nor identifying where they may be wound back. Although the original Act was also not perfect, the impact of the 1998 amendments and the operation of the original Native Title Act should be used to inform current debate over what amendments are necessary to ensure the native title system operates in a just, equitable and effective way.
  

(b) The 2006 ALRA amendments

The Australian Government is only directly responsible for land rights policy in the territories. During its term, the Howard Government’s policy toward land rights resulted in considerable changes to the Northern Territory’s land rights regime. This shift in policy has become relevant across the country as it is now being applied to state land rights regimes via partnerships and funding arrangements between the federal and state governments. I discuss this further in Chapter 4 of this Report. 

The Howard Government amended the ALRA in 2006.
 The amendments covered a number of measures, one of which sought to ‘promote individual property rights’ on Aboriginal land by enabling a Northern Territory entity (such as the Northern Territory Government or a statutory authority established by it) to be granted a 99-year lease from the traditional owners over an entire township. Long-term subleases could then be granted to Aboriginal people and others without each sublease having to be negotiated with the relevant Land Council.

Again, the intention was to ‘normalise’ Indigenous communities through the mainstreaming of service delivery and the creation of market economies. Mal Brough, the Howard Government Minister for Indigenous Affairs, said ‘[w]e are talking about creating an environment for the sort of employment and business opportunities that exist in other Australian towns’.

At the time, I raised a number of concerns with the policy, including that it could lead to significant loss of control of land by Indigenous peoples; create complex succession problems; create smaller and smaller blocks as the land is divided amongst each successive generation; and cause tension between communal cultural values with the rights granted under individual titles. I was also concerned about the ability of traditional owners to confront these issues and give their free, prior and informed consent to long-term and large area leases while their capacity is inhibited.

Another significant concern I voiced is that the amendments allow the government to use the Aboriginals Benefit Account (ABA) to pay for the 99‑year head leases. The fund, which was set up to provide benefits to Indigenous people in the Northern Territory above and beyond basic government services, can now be used by the government to acquire, administer leases or pay the rent. For example, rents payable to traditional owners who agree to lease their land under the ALRA will come, at Ministerial direction, not from the lessee (eg the Northern Territory Government) but from the ABA. 

In August 2007, the Howard Government told the United Nations that:

Under the proposed reforms, traditional owners will be able to grant a 99 year head‑lease over a township area. Granting a head lease will be entirely voluntary. Traditional owners and the Land Council will negotiate the other terms and conditions of the head-lease, including any conditions on sub-leasing. Sub-leases may be issued to individual tenants, home purchasers, and business and government service providers. The underlying inalienable title will not be affected.

I do not believe this to be the case. 

On 12 June 2007, the then Shadow Minister for Families, Community Services, Indigenous Affairs and Reconciliation, Jenny Macklin, spoke against the amendments.
 However, as the current Minister for Indigenous Affairs, Jenny Macklin now supports the leasing scheme and is working with the states to have it applied across the nation.

Some traditional owners have expressed their dismay at this:  

When John Howard and Mal Brough lost their seats, we were happy. But now you are doing the same thing to us, piggybacking Howard and Brough’s policies, and we feel upset, betrayed and disappointed. …

This is our land. We want the Government to give it back to us. We want the Government to stop blackmailing us. We want houses, but we will not sign any leases over our land, because we want to keep control of our country, our houses, and our property.

In a statement given by a Warlpiri delegation from Yuendumu when Parliament was opened in 2009, it is clear that there are very strong feelings that leases are not necessarily being entered into on voluntary and informed grounds.

Land for Housing… We are just being blackmailed. If we don’t hand over our land we can’t get houses maintained, or any new houses built. … 

We got some land back under the NT Land Rights Act. Now they want to take the land our houses are on, so they can control us. They are talking about 60 or 80 year leases, but we know that we won’t ever get it back.
We have cultural ties to our land. Our land is not for sale. Without the land we are nothing. Our spirit is in the land where we belong. If we give up our land we are betraying our ancestors. Every bit of our land is precious. … 
Every time Government officials come to Yuendumu to ‘consult’ with us, they don’t listen to us. They just tell us what their plans are. When any of us speak up about our concerns, it’s as if they have deaf ears. They just go on with their plans as if we had said nothing. There is no communication. They treat us like kids.
We are proud Warlpiri people. It is a great insult to be treated like this.

I am still concerned with various aspects of this policy, including how Indigenous people are being involved in the decision making process and what the long-term impacts on cultural, economic, political and social rights will be. I discuss these concerns in more detail in Chapter 4 of this Report. 

(c) The 2007 compulsory acquisition of land for the purposes of the Northern Territory Emergency Response legislation 

On 21 June 2007 the Howard Government announced the Northern Territory Emergency Response,
 also known as the intervention. The intervention was originally a response to a report on child sexual abuse called Little Children are Sacred.
 The current Government states that the intervention ‘has a wide range of measures designed to protect children and make communities safe’ and to ‘create a better future for Aboriginal people in the Northern Territory’.
 

The various measures which make up the intervention have significant implications for Aboriginal owned and controlled land. 

The Government considered it necessary to control the land for aspects of the intervention to be done quickly.
 Consequently, the Government compulsorily acquired five-year leases over Aboriginal owned land in the Northern Territory. It took over the control of town camps; allowed for the suspension of the permit system which ensures traditional owners can control who enters their land; and suspended the future acts regime in the Native Title Act. The Government introduced these measures with the intent that they would assist in building new houses, upgrading existing houses and bringing in new arrangements for the management of public housing in communities.

In the Native Title Report 2007, I raised my concerns with these aspects of the intervention. Particularly:

· the use of compulsory acquisition and the lack of consultation or discussion with the Aboriginal land owners 

· the possibility of a significant interruption to community living

· the breadth of the Minister’s discretion over what happens on the lands subject to compulsory acquisition and the lack of accountability of those decisions to Parliament

· the apparent displacement of traditional rights of use and occupation (under Section 71 of the ALRA) in compulsorily leased Aboriginal lands

· the ability of the Australian Government to remove the rights of an Indigenous person to even reside on compulsorily leased Aboriginal lands 

· the uncertain relationship between the leases and other laws such as the Native Title Act.

At the date of writing this Report, two years after the intervention was imposed in the Northern Territory, not a single house had been built.
 No rent or compensation has been paid to the land owners.
  

All the leases which were compulsorily acquired under the intervention will expire on 18 August 2012. However, I am concerned that the Government will then seek long‑term leases from the traditional owners, which triggers the significant concerns I have already raised with the long‑term leasing policy.

1.3
The Rudd Government’s response – new promises, a fresh approach in 2008-09? 

In order to gain a full appreciation of the native title system and land rights today, the remnants of the Howard Government’s policy approaches must be contemplated. Many aspects of these policies have continued under this Government. The concerns that I and previous Social Justice Commissioners have raised over that time remain disregarded. 

Nonetheless, since the Government delivered the National Apology to the Stolen Generations,
 it has introduced a number of reforms that will contribute to creating a new partnership between Indigenous and non-Indigenous Australians. This includes reviewing aspects of native title. As the Prime Minister has acknowledged, ‘[t]o speak fine words and then forget them, would be worse than doing nothing at all’.

Eighteen months after becoming the Attorney-General, Robert McClelland stated native title reform is among his top priorities.
 In December 2008, he admitted that he was ‘hoping to have made more progress in the first year’ to streamline native title processes.
 In furtherance of the commitment to a more flexible and speedier native title system, he has stated that ‘Governments – including the Commonwealth – need to take a less technical and more collaborative and innovative approach to issues like connection’.

To kick-start this process, the Attorney-General released two discussion papers throughout the year.
 The Native Title Amendment Bill 2009 was introduced into Parliament, and inquired into by a Senate Committee.
  

It is also apparent that further reform of the system is being contemplated.  

For the first time in my five years as Aboriginal and Torres Strait Islander Social Justice Commissioner, the Attorney-General has stated that his ‘mind is open’ to some more significant changes to the Native Title Act, such as shifting the burden of proof and providing for a presumption in favour of native title.
 He has said that he is interested in ‘any constructive suggestions, especially those aimed at further encouraging agreement making’.

In June 2009, he stated:

I believe there is real merit in exploring ways to build on reforms implemented to date to further simplify the native title system, to make resolving claims more efficient and timely, and to reinforce the principle that negotiation rather than litigation should be the primary mechanism for resolving native title claims. While legislative change is not a panacea, I am willing to explore ideas proposed... However, the Government will not rush into such changes without first consulting stakeholders... I am determined to ensure that the way we consult, and the relationships we forge along the way, distinguish this Government’s approach to native title.

(d) The native title system in numbers

(i) Determinations between 1 July 2008 – 30 June 2009 

Despite developments at a federal and state level, the native title system continued to operate at its usual pace: slowly. The NNTT confirmed that the timeframe within which matters are being finalised is not reducing,
 and it expects that only 50 out of 473 native title matters will be determined within the next two years.
  

During the 2008-09 reporting period, 12 determinations of native title were made by the Federal Court, bringing the total number of determinations since the Native Title Act began to 121. The determinations made in 2008-09 are detailed at Appendix 1. 

This year’s determinations included the largest native title determination in South Australia, granting native title rights and interests over 41 000km2 of land in the Flinders and Gammon Ranges. The Adnyamathanha Aboriginal people lodged their claim in 1994. In 2009, they reached a consent determination with the state which recognises their rights to hunt, use natural resources, camp and conduct traditional ceremonies recognised over the majority of the area.
 

The Nyangumarta People from Western Australia’s Pilbara region also had their native title rights and interests recognised over more than 33 843 km2 through two consent determinations. The claim was lodged in 1998. The mediation of this claim was considered by the NNTT to be ‘conflict-free’, during which ‘[n]o single issue turned into a tug-of-war’. Nonetheless, ‘the mediation still took two-and-half years to conclude after parties reached an in-principle agreement on the existence of the Nyangumarta native title rights and interests’.

The NNTT member noted: 

This relatively straightforward claim over unallocated crown land and pastoral leases has taken 11 years to reach an outcome, with some of the claim group no longer alive to see a result. The clear message is that more effort is needed to speed up the native title claims process.

Another significant determination which was made was the Lardil, Yangkaal, Gangalidda and Kaiadilt Peoples who reached a consent determination, recognising their native title rights over 23 islands in Queensland’s Gulf of Carpentaria. The determination, which was made over the land, followed on from the 2004 determination that recognised the peoples’ native title rights to the sea.
 

(ii) Resourcing the native title system

In previous native title reports I have raised serious concerns about the sufficiency and distribution of resources to bodies operating in the native title system. I have been particularly concerned about the impact that poor resourcing has had on the ability of NTRBs to adequately represent the interests of the Indigenous groups who are claiming native title. The Government has also acknowledged that NTRBs are significantly under-resourced. 

On 12 May 2009, the Australian Government released its 2009-10 Budget. It committed an additional $50.1 million over four years to the native title system. This will be broken down to $45.8 million for NTRBs, and $4.3 million for the Government to look at ways to improve the system. This additional funding is welcome, and should go some way to lessen the pressure on NTRBs. 

I was pleased to see $4.3 million set aside for examining ways to improve and streamline the operation of the system. As part of this, the Government has said it will look at:

· more flexible connection evidence

· streamlining participation of non-government respondents

· improving access to land tenure information

· promoting broader and more flexible native title settlement packages

· initiatives to increase the quality and quantity of anthropologists and other experts working in the system

· partnerships with state and territory governments to develop new approaches to the settlement of claims through negotiated agreements. 

Recognising that there are many lessons to be learnt from the first 16 years of native title, it is positive that the Government has allocated a pool of money to look at ways to address these serious shortcomings.

However, I have concerns with the adequacy of the allocation for NTRBs and PBCs.

Although the funding increase was given in response to a 2008 Native Title Coordination Committee’s review of funding of the native title system, the results of that review have not been made public. The Government has stated that the review ‘found that NTRBs were substantially under-resourced for the task they were expected to perform in the system’,
 but the extent of that dearth in resourcing is not known. The Attorney-General has informed me that:

As the Native Title Coordination Committee’s 2008 review of funding of the native title system is confidential to Government, it is not possible to publicly release the recommendations. However, I can assure you that the Government did consider the recommendations in the context of the 2009‑10 Budget process. The recommendations informed the decision to continue non-ongoing funding otherwise due to lapse in 2008‑09, and to provide an additional $50.1 million over four years to improve the operation of the native title system.

Having made submissions into the under-resourcing of NTRBs in the past, and knowing the results of previous reviews of NTRB resourcing, I would speculate that the 2008 review would have recommended a much greater funding increase than was provided in the 2009-10 Budget. I do not agree with the Attorney-General that this funding is sufficient to ensure that NTRBs are adequately resourced to participate in negotiations on behalf of Indigenous people.
 This is particularly so given that the additional $50.1 million which has been allocated for a four year period, to be divided between all NTRBs across the country,
 includes money for PBCs, and comes after a reduction of NTRB funding in the previous year’s 2008-09 Budget. 

In fact, the provisional funding allocation for NTRBs for 2009-10 was over $5 million less than the funding provided to NTRBs for the 2008-09 financial year.

In addition, despite my recommendation and calls for secured funding from across the country, the Budget did not provide a specific allocation for PBCs. Once again, PBC funding will come from the allocation for NTRBs, or from specific project funding from other agencies. I have been informed that in 2009-10, $1 million of the money allocated for NTRBs has been tentatively put aside for ‘crisis funding support for PBCs … in recognition of the critical unmet needs that can arise in this area’.
 

There are some sources of PBC project funding from other agencies. One such source is the Working on Country program run by the Department of Environment, Water, Heritage and the Arts. The 2009-10 Budget allocated $69 million to the Working on Country program to create 210 new Indigenous ranger jobs in remote and regional Australia over the next five years.
 

There are various economic, cultural, social and environmental benefits that flow from enabling Aboriginal people and Torres Strait Islanders to manage and care for their country. The new commitment of funds is welcomed.  

Unfortunately project funds such as these rarely cover the operational costs of running a PBC or are inaccessible by PBCs due to an initial lack of funding and capacity. And so, despite running very successful programs, PBCs can struggle to find resources for telephones, offices and internet connections, seriously inhibiting their success. I comment further on the precarious positions of PBCs across the country later in this Chapter.

(e) Changes to native title over the year –the direction of the Australian Government 

The Australian Government’s main message on native title this year is that it is dedicated to creating a native title system which encourages the parties to negotiate rather than litigate their claims. This policy would primarily be pursued through encouraging all parties to have a flexible and open minded attitude to settling native title claims. 

I am supportive of this approach, and I am hopeful that it will lead to improved outcomes for Indigenous claimants. However, there are some serious barriers to change.
 

Firstly, there are considerable constraints in the Native Title Act that will prevent parties making progress in improving native title outcomes. In Chapter 3 of this Report I consider some of these restrictions and possible amendments. Many of the restrictions originate from the initial scope of the Act. However the 1998 amendments made the situation significantly worse. 

Secondly, ‘attitudes’ to policy are discretionary and depend on the elected government of each jurisdiction, creating uncertainty, unpredictability and inequity in native title outcomes across Australia. If a government changes, there is no guarantee that the flexible approach will be maintained. The different outcomes that result after a change in government or a change in a government’s approach have been seen many times. 

Finally, I am concerned about the breadth of change that can be achieved when nearly all of the state and territory governments have indicated to me that they consider that they have already been acting in a flexible manner for years.
 Subsequently, they all naturally support the Australian Government’s approach, but it begs the question, how much more flexible will these governments feel they can be within the existing framework? 

The NNTT considers that while the Australian Government’s call for behavioural change is positive, it warns that even when parties support mediated rather than litigated outcomes, the support ‘has not always resulted in outcomes at a broadly acceptable rate’.
 Nor has it always resulted in good outcomes. 

These limitations are evident in the Torres Strait Regional Sea Claim, Part A of which was heard by the Federal Court throughout the year.
 In that claim, the federal Attorney-General’s stated preference for flexible and less technical approaches to native title was not reflected in the Australian Government Solicitor’s approach to the claim, nor did the Queensland Government Solicitor act in a way that reflects the Queensland Government’s support for the federal Attorney-General’s flexible approach to native title. 

In the view of the Torres Strait Regional Authority (TSRA), the Queensland and Commonwealth Governments’ attitudes in the claim were inconsistent with their policies and their commitments to act as model litigants.

…the Government lawyers continue to oppose the claim putting the Applicant to proof of its case. In the case of the Sea Claim the government parties’ position is captured by, among other things:

· A failure to make any significant concessions;

· Technical arguments regarding the nature and content of the native title rights and interests;

· Challenging the exercise, existence and extent of native title rights and interests in the whole of the claim area; and

· Pressing technical legal arguments that relate to questions of society and authorisation of the claim. 

The position taken by the Queensland and Commonwealth Governments’ are disappointingly inconsistent with a commitment to ‘improve the operation of the native title system by encouraging more negotiated settlements of native title claims’. The position has caused TSRA to commit significant financial resources, time and other resources to prosecute the claim.

This is a pertinent example of why relying on a change in attitude will not alone be sufficient to address the difficulties of the native title system. I recommend that the Australian Government pursue its policy through a combination of legislative and non-legislative options which together provide unambiguous and enforceable measures that all parties to native title must adhere to. Many of my ideas for change are identified in Chapter 3 of this Report. 

Some measures initiated or completed by the Australian Government in 2008-09 are considered below. 

(i) Native Title Amendment Bill 2009 (Cth)

After consulting on a discussion paper on minor native title amendments, the Attorney-General introduced the Native Title Amendment Bill 2009 (Cth) (the Bill) on 19 March 2009. The Native Title Amendment Act 2009 (Cth) (the Native Title Amendment Act) commenced on 18 September 2009.

The Amendment Act amends the Native Title Act to allow for, and encourage, broader negotiated agreements between native title claimants and other parties. The key changes include:

· giving the Federal Court full control over the management of native title claims 

· giving the Federal Court the power to make consent orders about matters beyond native title. It is expected that this will assist with the negotiation of broader agreements

· giving the Federal Court the power to rely on an agreed statement of facts between the parties

· applying recent amendments to the Evidence Act broadly to native title proceedings

· changing the provisions for recognition of NTRBs; and extension, variation and reduction of NTRB areas.

I made submissions to the discussion paper and the Senate Inquiry, generally supporting the passage of the Bill.
 I also recommended a number of improvements that could be made to the Bill and identified areas where further clarification of the law could be beneficial. In addition, I responded to the Attorney-General’s calls to provide additional concrete recommendations for reform of the native title system, and outlined in my submissions a number of other matters that require consideration in future reforms. 

(ii) The Evidence Amendment Act 2008 (Cth)
In December 2008, the Evidence Amendment Act 2008 (Cth) was passed. The Act amends the Evidence Act 1995 (Cth) (the Evidence Act), allowing for evidence of the existence or content of traditional law and custom to be exempt from the hearsay and opinion evidence rules. The amendments also changed the rules for narrative evidence, giving the court the power to direct a witness to give evidence wholly or partly in narrative form, rather than the standard question and answer format. This form of giving evidence is relevant for native title hearings where Aboriginal and Torres Strait Islander people might be more comfortable giving evidence through narrative or in the traditional practice of ‘storytelling’. These amendments commenced on 1 January 2009.

I summarised these changes in my Native Title Report 2008.
 I am pleased that changes introduced in the Native Title Amendment Act mean that the new evidence rules can apply to native title cases that began before 1 January 2009, if the parties consent or the Court orders that it is in the interests of justice to do so.
 

However, I would like to reiterate the comments that I made in my Native Title Report 2008; that although the amendments to the rules of evidence may go some way to addressing the difficulties of evidence in native title proceedings, they will not provide a complete or adequate solution. For this reason I continue to advocate that the Evidence Act 1995 should not apply to native title proceedings.

(iii) The Federal Justice System Amendment (Efficiency Measures) Bill (No 1) 2008 (Cth)
The Attorney-General introduced the Federal Justice System Amendment (Efficiency Measures) Bill (No 1) 2008 (Cth) into Parliament in December 2008. If passed, the Bill will allow the Federal Court to refer a proceeding, or one or more questions arising in a proceeding, to a referee for report.
 

The Explanatory Memorandum to the Bill states that this power could be useful where technical expertise is required, but it is not efficient for the judge to gain the necessary expertise in that area. Therefore, the Bill gives the Court the power to refer a matter out to a referee, which is intended to provide the Court with greater flexibility, and save on resources and time. 

The Attorney-General considers that the Federal Court could use this power in native title cases, contributing to the Court’s ability to manage claims in such as way that the parties avoid protracted litigation and can negotiate outcomes. The new referral powers contained in the Bill may go some way to reducing the negative impacts that the adversarial setting has on native title claimants and the outcomes reached. 

(iv) Optimising Benefits from Native Title Agreement-Making – Discussion Paper 

The Attorney-General and the Minister of Families, Housing, Community Services and Indigenous Affairs convened the Native Title Payments Working Group in July 2008 to ‘advise on how to promote better use of native title payments to improve economic development outcomes for Indigenous Australians’.
 The Working Group on Native Title Payments reported to the Australian Government in late 2008.
 The Attorney-General and the Minister for Indigenous Affairs then released a Discussion Paper that built on the working group’s report. The Discussion Paper considered legislative and non-legislative options that would ‘make better use of payments to Aboriginal communities under mining and infrastructure agreements’.
 The proposals covered a range of topics, including transparency, taxation, minimum benefits, and other ways to promote good practice.

I agreed with aspects of the Discussion Paper, including the need to improve the application of the tax law to Indigenous corporations holding native title rights, or who receive benefits by virtue of a native title agreement.
 However, I also recommended that the government focus on providing the Indigenous party to the negotiation with sufficient resources and access to the skills necessary to negotiate on an even playing field with the resource company. I would also like to see the underlying procedural rights on which negotiations are based, that is, the right to negotiate, expanded and strengthened to guarantee that even playing field. 

Indigenous parties are on an unequal footing in negotiations with resource companies and governments. I have suggested changes to shift that power to create a more equal bargaining position for the Indigenous party. In turn, this will create better agreements. Communities know their own priorities. Once they have more power, they will be in a better position to pursue the outcomes they want to see achieved.    

(v) Where momentum is waning

So far, I have considered areas where the Australian Government has made or considered changes to native title. However, there are areas of native title policy in which there has been a distinct lack of action and momentum. I consider examples of few such areas below.

Financial assistance to the states and territories for compensation 

At the Native Title Ministers’ Meeting in 2008, state and territory Ministers agreed to negotiate in good faith on the content of an agreement between the Australian Government and themselves for financial assistance to deal with native title compensation. 

The agreement was intended to be drafted by 30 June 2009.
 At the date of writing, a copy of the agreement was not publicly available, nor had there been any comment by governments on its status. 

In last year’s Native Title Report, I suggested that the Australian Government tie this funding to the behaviour of the state and territory governments in negotiating native title agreements, giving them incentive to act in the flexible manner that the Australian Government is advocating.

Joint Working Group on Indigenous Land Settlements - an alternative land settlement scheme 

Another outcome of the Native Title Ministers’ Meeting in 2008 was the establishment of a Joint Working Group on Indigenous Land Settlements. The group is to:

· develop innovative policy options for progressing broader regional land settlements

· seek to complement, not override existing processes in place for the negotiation of flexible native title settlements.

The Government is pursuing these broader land settlements on the understanding that: 

Broader settlement packages provide land and social justice outcomes beyond answering the question of whether native title exists. Examples of benefits under such settlements include training and employment opportunities, land transfers and co-management of land.

Over the last year, the Joint Working Group has not produced any publicly available material. However, it is expected that the Working Group will report back to the next Native Title Ministers’ meeting in August 2009. 

Indigenous Economic Development Strategy

Since it was elected, the Australian Government has talked about its impending Indigenous Economic Development Strategy. The Labor Party committed to developing an Indigenous Economic Development Strategy (IEDS) in their 2007 election campaign, highlighting economic development as a key feature of improving the lives of Indigenous Australians.
 The Labor Party referred to the need for government to work in partnership with Indigenous people to achieve economic self-reliance for individuals and communities, and promoted links between Indigenous people and the private sector. Part of the IEDS would focus on housing, land and sea management and carbon trading.

When the Government was elected, the Minister for Indigenous Affairs, Jenny Macklin, regularly promoted the IEDS as the Government’s key policy platform for Indigenous affairs. In May 2008, Minister Macklin stated that the IEDS would be developed within six months.
 
Again, in May 2009, Minister Macklin announced that the Government would soon release a public discussion paper outlining an approach to Indigenous economic development with an aim to incorporate that feedback into the IEDS, which would be launched later this year.
 At the date of writing this Report, the Government had not released a discussion paper or a draft IEDS.  
Prescribed Bodies Corporate – funding  

All levels of government have failed to confront the problems concerning the viability of PBCs. 

There are now over 60 registered PBCs in Australia.
 The areas covered by PBCs are set out in Map 1.1. Under the Native Title Act, PBCs are established to hold native title once a determination has been made. However, they perform a wide range of ever-expanding functions. Given that the native title rights and interests held by PBCs are not able to be used for commercial gain, PBCs often struggle to fund their basic administrative and organisational costs. This undermines their capacity to comply with complex regulatory and project reporting requirements. This, in turn, threatens their ability to protect the native title rights they were established to maintain.

	Map 1.1: Determinations and Native Title Prescribed Bodies Corporate


[image: image1.jpg]National

“ Tribunal

el ey,

i - Registered Prescibed Bodies

Corporate in place

I » Prescribed Bodies Corporate

yet to be established

Determinations and Native Title

Native Title

Ashimore and 7
‘Cartier Island/s/
~Territory,

Western Australia

South Australia

Prescribed Bodies Corporate

As at 30 June 2009

© Commonwealth of Australia 2009

Papua - New Guinea

INSET 1

N Coral Sea

~ Islands Territory

Queensland

New South Wales

¢ Sydney
Canberr;aﬁ' /gervis Bay Territory

S “ACT

Victoria
*Melbourne

Produced by Geospatial Services, NNTT, 25 September 2009,

File path: PAGEO_INFOWProducts National\SpecialHREOC Native Title Reporti2009120090630_Determinations_and_PBCS_AB.WOR





The chair of a PBC in Western Australia describes the difficult position that PBCs are placed in:

The PBC is the foundation to look after our land, our culture, socially and economically...In the last couple of years our committee has been struggling a little. Our [Annual General Meeting] has been failing a bit. I have got to look at every little avenue to manage our country. How can we manage our country without government funding? We set up lots of Karajarri projects with project funding... The government says ‘we will give you money for the project, but we won’t give you money for the PBC’. ... The downfall of our PBC is trying to administrate and manage our country. We have no fax, no phone, and no place where people can come.
  

Yet, as I mentioned earlier in this Chapter, no federal funding has been allocated specifically for PBCs. The 2007 changes to the native title system did provide that NTRBs could use some of their limited funding to assist PBCs with their day-to-day operations. Through this mechanism, approximately $1 million of NTRB funding has been set aside for PBCs across the country in 2009-10.
 The 2007 changes also allowed for the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) to consider direct funding requests from PBCs. To date, FaHCSIA has not directly funded a single PBC.
  
The 2007 amendments to the Native Title Act also provided for another potential funding source for PBCs. PBCs are now able to charge fees for the costs that they incur in respect of a number of matters that are specifically listed in subsection 60AB(1) of the Native Title Act. These include costs incurred when negotiating agreements under s 31(1)(b) of the Native Title Act and negotiating Indigenous Land Use Agreements.
 

Regulations can be made to allow PBCs to charge a fee for costs they incur when performing other functions.
 However, two years after these amendments were finalised, these regulations are yet to be drafted. 

Overall, the Australian Government has acted contrary to the Australian Labor Party’s National Platform and Constitution 2007, which commits to ensuring adequate resourcing for the core responsibilities of PBCs.

In the meantime, pressure is building on PBCs to perform a myriad of tasks on behalf of every level of government. This takes advantage of the traditional owners’ sense of responsibility to their country. 

For example, amendments were made in 2008 to the Aboriginal Land Act 1991 (Qld) and the Torres Strait Islander Land Act 1991 (Qld). Previously, lands granted by the Queensland Government to Indigenous communities were administered by a trustee for the benefit of Aboriginal people or Torres Strait Islanders particularly concerned with the land.

The 2008 amendments made a number of significant changes to the Queensland land rights Acts, including allowing Registered PBCs to hold the land for the native title holders of that land. The Acts now allow the Minister to appoint a PBC as the grantee of the land if there is a determination over all or part of the land, and the PBC approves. These amendments were intended to assist the Queensland Government to include Indigenous land as part of native title negotiations and to help align the Queensland Acts with the Native Title Act.
 
Despite this significant additional responsibility, the Queensland Government has not committed to providing additional resources to enable PBCs to undertake this responsibility. The Government has only committed to providing guidance to new grantees as to how to enter into leases. I have been told that the Queensland Government considers that PBCs are the funding responsibility of the Australian Government, as a federal law (the Native Title Act) requires PBCs to be established. I do not agree with this approach. PBCs are established to hold and protect native title rights and interests under the Native Title Act. However, that does not mean that they should be asked to shoulder additional responsibilities, programs and costs by other governments, without appropriate resources to undertake those additional responsibilities. 

As I have stated, many PBC members would be loathe to not accept the responsibilities to deal and manage their land. This is exactly what they have worked toward in pursuing their native title claim. Yet they must be funded to undertake this role. Otherwise, they are being set up to fail yet again.  

Given these pressures, PBC members are banding together and demanding practical recognition of their status as the traditional owners of an area.

One aspect of this is that they would like to form a national peak body in order to form a direct line of communication with governments about land and sea matters and the management of their native title rights and interests.  At a meeting of over 50 PBC representatives, PBCs called for a peak body which would be the voice for PBCs, coordinate information, mentor new PBCs, lobby and influence policy and sit with other national bodies.
 

I support this call. I recommend that such a body should be supported by existing bodies and projects that play a similar role. This could include the Aurora Project, the PBC project at the Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS), the Office of the Registrar of Indigenous Corporations (ORIC) and the National Native Title Council (NNTC). 

I also consider that further attention needs to be paid to the development of sources of funding support for PBCs. Funding models already exist whereby a percentage of income derived from state land tax or mining activity has funded the statutory land rights regime. Some land rights regimes across the country are now self-funding due to state government investment. The examples featured in Text Box 1.1 should be further reviewed to determine what aspects may be appropriate for the native title system to create financial sustainability for land holding and management organisations once a determination has been made. 

	Text Box 1.1: Examples of funding arrangements for land rights regimes

	New South Wales Land Rights Regime

Under the Aboriginal Land Rights Act 1983 (NSW), an account was established, whereby for fifteen years, the state paid an amount equivalent to 7.5% of NSW Land Tax (on non-residential land) into statutory accounts administered by the New South Wales Aboriginal Land Council (NSWALC), as compensation for land lost by the Aboriginal people of NSW. 

That annual payment ceased in 1998 when a clause in the Act, known as the Sunset Clause, took effect. Since then, the NSW Aboriginal Land Council has been self‑sufficient, funding its activities and supporting Local Aboriginal Land Councils with the money made from its investments. 

The capital, or compensation, accumulated over the first 15 years of the Council's existence remains in trust for the Aboriginal people of NSW and cannot be touched. Interest from NSWALC’s investments fund the organisation’s head office in Parramatta, which oversees and funds the network of Local Aboriginal Land Councils.

NSWALC also funds land claims, related test-case litigation and supports the establishment of commercial enterprises which create an economic base for Aboriginal communities. 

Aboriginals Benefit Account - Northern Territory

The Aboriginals Benefit Account (ABA) is a Special Account (for the purposes of the Financial Management and Accountability Act 1997 (Cth)) established for the receipt of statutory royalty equivalent monies generated from mining on Aboriginal land in the Northern Territory (NT), and the distribution of these monies. 

The ABA is administered by the Department of Families, Housing, Community Services and Indigenous Affairs in accordance with the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). 

The ABA funds are used to meet the operational costs of the Land Councils in the NT and to pay compensation to traditional owners and other Aboriginals living in the NT that have been affected by mining. The ABA can also make grants for the benefit of Aboriginal people in the NT and in exercising this function, the Commonwealth Minister receives advice from an Account Advisory Committee with Aboriginal majority membership.


Government support at all levels is crucial to the success of the system overall and to meeting the goal of closing the gap.

Prescribed Bodies Corporate – regulation  

Since its commencement in 2007, I have raised concerns about the application of the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) (the CATSI Act).
 I have previously:

· called for a review of the impact of the CATSI Act on Indigenous corporations, in particular on the ability of Registered Native Title Bodies Corporate (also known as PBCs)
 to protect and utilise their native title rights and interests

· recommended that the Government ensure that funding provided to registered PBCs is consistent with the aim of building the capacity of PBCs to operate.

Those recommendations have not been addressed. 

FaHCSIA has advised that $545 750 was provided to NTRBs during the 2008-09 financial year for allocation to specific PBCs. In addition, FaHCSIA advised that the ORIC also expended $1.5 million in training to Indigenous corporations, some of which was provided to PBCs. ORIC organised and funded five workshops for PBCs, which were attended by 15 groups during the 2008-09 financial year.

While I acknowledge and support the critical work of the ORIC in developing the governance capacity of Indigenous organisations (including PBCs), I am concerned that at least two registered PBCs have been placed under administration during this reporting period.
 This emphasises the need for a review of the impact of the CATSI Act on Indigenous corporations. 

1.4 
Significant cases affecting native title and land rights 

(f) The constitutional validity of compulsory acquisitions under the Northern Territory intervention: Wurridjal v Commonwealth 

(i) Background

In February 2009, the High Court handed down its decision in Wurridjal.
 In the case, the Court considered the constitutional validity of certain provisions of the legislation which supported the Northern Territory intervention.
 

Two senior members of the Dhukurrdji people (traditional owners of an area including the town of Maningrida) and a business in Maningrida (the Bawinanga Aboriginal Corporation) argued that three aspects of the intervention were acquisitions of property under the Constitution:

· the compulsory acquisition of five-year leases over township land in Aboriginal communities across the Northern Territory

· changes to the permit system, which stated that permits were no longer required to enter common areas of community land nor the roads connecting them

· the alleged subordination of Aboriginal people’s rights to enter upon and use or occupy the land in accordance with Aboriginal tradition.
 

More than a year after the intervention began no rent or compensation for the changes had been discussed with traditional owners or the Land Councils.
 

(ii) Arguments of the parties

In the High Court, the plaintiffs claimed that the Commonwealth had acquired Aboriginal property rights on other than just terms, in breach of the guarantee offered to property-holders in s 51(xxxi) of the Constitution.
 They sought a declaration that, to this extent, the intervention legislation was invalid. 

The Commonwealth claimed that because the intervention legislation was made under the Territories power of the Constitution (s 122),
 the safeguard of just terms for the acquisition of property in s 51(xxxi) of the Constitution did not apply. 

In the alternative, the Commonwealth claimed that no property was acquired because the Land Trust’s fee simple interest in the land was a mere statutory entitlement (created under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) (the ALRA)) and therefore it was defeasible and could be changed by another Commonwealth law. They argued that the changes that were made for the intervention were less than an ‘acquisition’, because under the ALRA the Commonwealth continued to have a significant level of control over Aboriginal land. 

Finally, in the event that the Court held that there was an ‘acquisition of property’ in the constitutional sense, the Commonwealth argued that the provisions in the intervention legislation which allowed court action to recover reasonable compensation, satisfied the requirement for ‘just terms’. 

(iii) Decision of the High Court

Therefore, the High Court considered three issues:

1. Whether the requirement for just terms compensation in s 51(xxxi) of the Constitution applies to laws made for the territories under s 122 of the Constitution.

2. Whether there had been an acquisition of property.

3. Whether the relevant laws provided just terms.

A majority of the Court answered ‘yes’ to all three.
 The majority overruled Teori Tau v Commonwealth (Teori Tau),
 in which the Court had held that s 122 is not limited or qualified by s 51(xxxi). They found that there had been an acquisition of property to which s 51(xxxi) of the Constitution applied. 

However, the majority also found that the intervention legislation provided just terms, by allowing recovery of ‘reasonable compensation’, if necessary by court action. Although the plaintiffs ‘won’ on two of the three questions argued before the Court, the Court required them to pay the Commonwealth’s legal costs. 

(iv) Justice Kirby’s dissent

Justice Kirby dissented on the overall result in Wurridjal. He found that the applicants should not be knocked out in a preliminary hearing of the kind adopted by the High Court (a ‘demurrer’), which addressed legal questions divorced from a full trial involving witnesses and other evidence. He was satisfied that the plaintiffs had an arguable case (particularly with a majority over-ruling Teori Tau) and should have the opportunity, after amending and clarifying their claim if necessary, to pursue the matter in a full hearing. As Kirby J stated:

My purpose in these reasons is to demonstrate that the claims for relief before this Court are far from unarguable. To the contrary, the major constitutional obstacle urged by the Commonwealth is expressly rejected by a majority, with whom on this point I concur. The proper response is to overrule the demurrer. We should commit the proceedings to trial to facilitate the normal curial process and to permit a transparent, public examination of the plaintiffs’ evidence and legal argument… The law of Australia owes the Aboriginal claimants nothing less. …

If any other Australians, selected by reference to their race, suffered the imposition on their pre-existing property interests of non-consensual five-year statutory leases, designed to authorise intensive intrusions into their lives and legal interests, it is difficult to believe that a challenge to such a law would fail as legally unarguable on the ground that no “property” had been “acquired”. Or that “just terms” had been afforded, although those affected were not consulted about the process and although rights cherished by them might be adversely affected. The Aboriginal parties are entitled to have their trial and day in court. We should not slam the doors of the courts in their face. This is a case in which a transparent, public trial of the proceedings has its own justification.

Justice Kirby attributed legal significance to the indigeneity of the traditional owners. By contrast Justices Hayne and Gummow stated:

No different or special principle is to be applied to the determination of the demurrer to the plaintiffs’ pleading of invalidity of provisions of the Emergency Response Act and the FCSIA Act because the plaintiffs are Aboriginals. No party to this litigation sought to rely upon any such principle, whether the suggested principle be described as a rule of ‘heightened’ or ‘strict’ scrutiny or in some other way. There was therefore no examination of the content of any such principle. But we would agree that such a principle ‘seems artificial when describing a common interpretative function’. In any event, to adopt such a principle would have departed from the fundamental principle of ‘the equality of all Australian citizens before the law’…

Recognising another consequence of the special status of traditional owners compared to other land owners in Australia, Justice Kirby reiterated his comments in the Griffiths
 case in which he emphasised that Indigenous peoples’ rights deserve special protection and that any law purporting to extinguish or diminish Indigenous peoples’ land rights can only do so by ‘specific legislation’ which expressly states this intention.
  
He supported this principle with a discussion of relevant international law which ‘recognises the entitlement of indigenous peoples, living as a minority in hitherto hostile legal environments, to enjoy respect for, and protection of, their particular property rights’.

Justice Kirby concluded:   

In these proceedings a growing body of international law concerning indigenous peoples exists that confirms the rules that are already now emerging in Australian domestic law.  Laws that appear to deprive or diminish the pre-existing property rights of indigenous peoples must be strictly interpreted.  This is especially so where such laws were not made with the effective participation of indigenous peoples themselves.  Moreover, where (as in Australia) there is a constitutional guarantee providing protection against ‘acquisition of property’ unless ‘just terms’ are accorded, development of international law will encourage the national judge to give that guarantee the fullest possible protective operation.
  

The plaintiffs’ status as traditional owners also influenced Justice Kirby’s consideration of what actually constitutes just terms. He referred to case law and the differences between the Australian Constitution and the drafting of the Constitution of the United States of America to support his view that ‘[a]t least arguably, “just terms” imports a wider inquiry into fairness than the provision of “just compensation” alone’.

Justice Kirby considered the implications of this view for the acquisition of traditional owners’ land. He stated that: 

This might oblige a much more careful consultation and participation procedure, far beyond what appears to have occurred here. …

Given the background of sustained governmental intrusion into the lives of Aboriginal people intended and envisaged by the National Emergency Response legislation, ‘just terms’ in this context could well require consultation before action; special care in the execution of the laws; and active participation in performance in order to satisfy the constitutional obligation in these special factual circumstances …

(v) Significance of the decision

The decision of the High Court in Wurridjal is significant for several reasons. A majority of judges over-ruled Teori Tau and said effectively that the just terms guarantee applies in the territories in the same way that it does in the states. This is important for everyone who lives in a territory and is therefore subject to Commonwealth laws passed under s 122 of the Constitution. I am particularly pleased that a majority recognised the unfairness of the rule in Teori Tau, because Aboriginal people make up almost 30% of the population in the Northern Territory and they hold fee simple (or freehold) title to almost 50% of the land there. These property rights were vulnerable to second-class treatment by the Commonwealth under the old law.

As I noted earlier, in Wurridjal the Commonwealth argued that it retained such a strong controlling interest over Aboriginal land in the Northern Territory that it could impose a five-year lease against the wishes of traditional owners (with apparently no obligation to pay rent) and yet not trigger the obligation to provide just terms. Another welcome feature of the case is that a majority of the Court rejected this argument. The decision reaffirmed the legal strength of Aboriginal property rights under the ALRA and the independent degree of control over land enjoyed by traditional owners.

On the other hand, the case has left some important questions unanswered about the ‘valuation’ of Aboriginal property rights and the legitimacy or otherwise of applying normal ‘real estate’ principles regarding compulsory acquisition and compensation to these unique property interests. Because of the way the case was dealt with, the plaintiffs’ arguments that special procedures for acquisition and non-monetary compensation might be required to meet the constitutional standard of just terms remain unresolved.

It is also unclear from the Court’s decision whether the changes to the permit scheme, on their own, effect an acquisition of property. This remains important for the future, particularly if further unilateral changes are made by Parliament to the rules for entering on Aboriginal land or the permit changes remain in place after expiry of the five-year leases.
  

The Government is accountable for the arguments that its legal representatives put before courts. The Commonwealth’s arguments in this case raise a number of concerns about the Government’s approach to Indigenous peoples’ land rights.
 

The Government disputed whether any compensation needed to be paid simply because the acquisitions were in the Northern Territory.

Perhaps even more concerning was the Government’s alternative argument that five-year leases were a statutory readjustment and not an acquisition of property. This can be seen as an attempt by the Commonwealth to treat Aboriginal land as an inferior form of title. 

A further concern remains about the Commonwealth Government’s conduct – the failure to pay rent and compensation for the leases in a timely manner. 

In October 2008, well after proceedings in this case had commenced, the Government requested the Northern Territory Valuer-General to determine the rents that should be paid for the compulsory five-year leases. 

On 27 February 2009, about a month after the Wurridjal decision was handed down, the Government announced that it had finalised boundaries for all 64 five-year leases that were acquired by the Government as part of the Northern Territory Emergency Response. The review of the lease boundaries resulted in changes to the leases to reduce the area leased and allowed for the Government to accurately determine the area for which they would pay rent. The Minister for Indigenous Affairs, stated that the Government recognised ‘that reasonable rent must be paid to landowners’.

In August 2009, the Minister advised me that: 

In October 2008, in response to the recommendation of the Northern Territory Emergency Response Review Board, I wrote to the Northern Territory Valuer-General requesting that he determine reasonable amounts of rent to be paid to owners of land subject to five-year leases under the NTER. In March of this year, I made an additional request of the Valuer-General to also determine rent to be paid under the reduced lease boundaries that came into effect on 1 April 2009. The Valuer-General was asked to give these requests his prompt attention. I am advised that the Valuer-General is currently finalising his draft report, a copy of which will be provided to FaHCSIA as well as the relevant land councils for comment. I expect to receive the Valuer-General’s final report containing both sets of determinations in late August 2009. The payment of rent will commence shortly after.

At the time of writing this Report, the Government had still not paid rent or compensation for the leases. 

I further consider the Government’s approach regarding the payment of rent and the assessment of compensation in Chapter 4 of this Report.

I am also concerned that the Commonwealth drafted compensation provisions which required a full-scale constitutional case to establish entitlements and yet, when the Aboriginal parties defeated the Commonwealth on two out of three constitutional arguments, they were nonetheless ordered to pay the Commonwealth’s legal costs.

Only Kirby J considered that the costs order was unjust:

They brought proceedings which, in the result, have established an important constitutional principle affecting the relationship between ss 51(xxxi) and 122 of the Constitution for which the plaintiffs have consistently argued. It was in the interests of the Commonwealth, the Territories and the nation to settle that point.  This the Court has now done. In my respectful opinion, to require the plaintiffs to pay the entire costs simply adds needless injustice to the Aboriginal claimants and compounds the legal error of the majority's conclusion in this case.
  

The end result is inequitable. Between the calculated drafting strategy of the Commonwealth and the costs order of the Court, the law seems to have operated unfairly.

(g) The requirement to negotiate in good faith: FMG Pilbara Pty Ltd v Cox 

(i) The future act regime

The future act regime deals with proposed development on native title country. Particular forms of development likely to have a substantial native title impact attract additional procedural protections for native title parties. These protections are known as the ‘right to negotiate’ and they apply to the grant of some mining tenements (leases and licences) and certain compulsory acquisitions. The Act places emphasis on negotiation as the means for addressing the native title issues at stake in such future acts, by preventing resort to an arbitral body (usually the NNTT) for a period of six months. Time runs from the issue of a notice that the government intends to grant a mining tenement (s 29 notice). During this negotiation window, s 31 of the Native Title Act obliges the parties involved to negotiate in good faith. The main negotiating parties are the mining company (grantee) and a registered native title claimant group or the recognised native title holders for the area, with the state or territory government playing a passive or sometimes more active role as well. 

In FMG Pilbara
 (decided in April 2009), the Full Federal Court considered what is required for parties to fulfil the obligation in s 31 to ‘negotiate in good faith with a view to obtaining the agreement of each of the native title parties to the doing of the act or the doing of the act subject to conditions’.

(ii) Background to the appeal

The Western Australian Government gave notice of its intention to grant Fortescue Metal Group (FMG) a lease to mine an area in the Pilbara region. The proposed lease overlapped a registered native title claim and an area where native title had been determined. 
As required by the Native Title Act, FMG negotiated with both native title parties – the Puutu Kunti Kurrama and Pinikura People (PKKP), a registered native title claimant group for part of the area, and the Wintiwari Guruma Aboriginal Corporation (WGAC), the registered native title body corporate for the balance of the area.
 Six months after the notice, none of the parties had reached an agreement. FMG applied to the NNTT for a determination whether the future act could proceed, with or without conditions. Both the native title parties alleged that FMG had not fulfilled its obligation to negotiate in good faith. 

FMG had approached the negotiations on a ‘whole of claim’ basis. That is, the miner sought a comprehensive Land Access Agreement (LAA) that bundled together not only the specific grant of the mining lease in question, but all the other future activities it might wish to undertake on the native title land in question, in pursuit of exploration and mining projects. This included obtaining tenure for mining as well as for railway and port infrastructure, and the authority to extract water. 

Most of the discussions between PKKP and FMG had concerned the finalisation of a negotiation protocol, an agreed process for dealing with these comprehensive negotiations. PKKP claimed there had only been one meeting following the conclusion of the negotiation protocol about the substance of FMG’s proposed activities.

The native title parties drew attention to a number of aspects of FMG’s behaviour, raising two questions in particular about the obligation to negotiate in good faith:

· If negotiations have reached only a preliminary stage at the expiry of six months, does it show an absence of good faith for a miner to ‘bail out’ of those negotiations and seek an arbitral determination? One set of negotiations were said to have involved only one meeting about the substance of FMG’s proposed activities.

· If discussions over a particular mining grant are incorporated into a broader negotiation over future activities on the land, what happens if those broader negotiations falter? Did the good faith requirement oblige FMG to return to the table and seek agreement to the particular grant, once the wider LAA talks stalled? Or was the company free to seek arbitration at that point? 

The NNTT found in favour of the native title party on both issues. The NNTT said that ‘although FMG had approached negotiations with PKKP in relation to the LAA in a manner which was reasonable and honest, it had not advanced those negotiations to a stage where it could be said that it had discharged its duty to negotiate in good faith’.
 Also, FMG should have reverted to more specific negotiations when broader talks stalled. The absence of good faith negotiation meant that the NNTT had ‘no jurisdiction’ to determine whether the future act could be done or not.
 

(iii) Decision of the Federal Court

FMG appealed the NNTT’s decision to the Federal Court and was successful on both issues. The Court found that, regardless of the stage reached in negotiations, all that the Act requires is that the parties negotiate in good faith about the doing of the future act during the six month period. Once that time expires, a future act determination can be sought. The Court also considered that in this case, the broader negotiations the parties had embarked on were sufficient to discharge the obligation to negotiate in good faith in relation to the particular future act in question.
 There was no need to revert to negotiations about the specific mining grant itself before seeking arbitration.

The Court found that, as FMG had acted in good faith during the six month period, the NNTT had the power to make a determination as to whether the act could be done. 
 

In its decision, the Court made a number of observations:

· The expression in s 31 of the Native Title Act that the parties must ‘negotiate in good faith’ should be given its natural and ordinary meaning.
 The provision is intended to be beneficial to native title parties and should not be given a narrow interpretation.

· The Act does not compel parties to negotiate over specified matters or in a particular way and, here, neither native title party had objected to negotiations being conducted on a whole of claim or project wide basis.
  

· ‘Good faith’ requires consideration of the party’s conduct – what it has done, and what it has not done – as an indication of the party’s state of mind during the negotiations.

· Merely to ‘go through the motions’, with a rigid and pre-determined position may show a lack of good faith. But in this case, the NNTT had found that FMG had a genuine desire to reach agreement in its negotiations and there was no evidence that FMG had engaged in deliberately misleading behaviour. These and other factual findings showed ‘there had been conscientious and bona fide negotiation for a six-month period’.

· The requirement to negotiate in good faith in s 31 does not mean that the parties have to reach a certain stage in their negotiations by the end of the six month period.
 Instead, the Court stated that:

[T]here could only be a conclusion of lack of good faith within the meaning of [s 31]...where the fact that the negotiations had not passed an ‘embryonic’ stage was, in turn, caused by some breach of or absence of good faith such as deliberate delay, sharp practice, misleading negotiating or other unsatisfactory or unconscionable conduct.

(iv) Policy implications of the decision 

One of the main virtues of agreement-making is that it provides much greater flexibility for the parties. There are limits to what the Act can prescribe, particularly in substantive terms, when it comes to mining negotiations. Similar constraints apply to courts and tribunals. 

However, the obligation on miners to negotiate in good faith, before any other option arises to proceed with their development, is one of the few legal safeguards that native title parties have under the future act regime. The Full Federal Court decision in FMG Pilbara shows that the Act provides insufficient legal protections and that, even under the existing law, the Courts could legitimately enforce the good faith requirement more vigorously.

I am concerned that in FMG Pilbara the Act was interpreted in ways which unnecessarily strengthened the position of mining companies over native title interests. For example, s 31(1)(b) requires good faith negotiation towards agreement about ‘the doing of the act’ and the act here was the grant of the specific tenement. The Court would have been well justified in finding that negotiations addressing a much broader range of issues lacked the specificity required by the precisely chosen language in the Act.

The Court also applied only a loose form of judicial scrutiny to the decision by FMG to ‘bail out’ of substantive negotiations at a very early stage. Whereas the NNTT in the FMG Pilbara litigation had emphasised the ‘reasonable person’ test employed in earlier future act decisions to assess the behaviour of the mining company,
 the Full Federal Court seemed to rely on a much looser standard of behaviour. The embryonic stage of negotiations had to be attributable to ‘sharp practice’ or ‘unconscionable conduct’ or the like,
 before the withdrawal from negotiations at that early stage could justify a conclusion of lack of good faith. This narrow interpretation ‘raises the bar even further for native title parties who seek to oppose applications [for arbitration] under s 35’.
 Native title lawyer Sarah Burnside has suggested that ‘only an unusually careless proponent risks being found to have failed to meet the threshold’. 

This is supported by research conducted by Tony Corbett and Ciaran O’Faircheallaigh in 2006: 

We identified 13 cases where the Tribunal made determinations about ‘good faith’ in negotiations related to the grant of mining leases, and 17 determinations … over whether the grant of a mining lease might proceed. In only one case was a decision made that ‘good faith’ negotiation had not occurred, and this involved a situation where the grantee had made little attempt to engage with the native title party and had made clear that it was participating in the RTN process only so that it could proceed to arbitration by the Tribunal … these findings strongly suggest that grantee parties have little to fear from the arbitration process…Unless they engage in behaviour that patently demonstrates the absence of an intention to engage in negotiation, they appear unlikely to be required to re-commence the RTN process with a consequent delay in project development.
 

In short, courts and tribunals should employ appropriate rigour and standards of reasonableness when applying the good faith requirement.

I also consider the right to negotiate provisions need to be amended so that they provide much stronger incentives for the negotiation of agreements that are fair to native title parties and their legitimate concerns when mining is proposed on their land. I consider potential options for reform in Chapter 3 of this Report.

(h) The first decision that a mining lease must not be granted: Western Desert Lands Aboriginal Corporation (Jamukurnu – Yapalikunu) / Western Australia / Holocene Pty Ltd 

In May 2009, the NNTT handed down its first decision that a mining lease must not be granted because of its impact on the native title holders.
 It was a landmark decision, although its broader significance beyond this case will remain unclear for some time.    

(i) Decision of the NNTT

In Holocene,
 the NNTT considered whether the Western Australian Government could grant a mining lease to a company (the grantee party, Holocene Ltd)
 on land over which native title has already been determined to exist. 

The proposed lease was for 3144 hectares in the Gibson Desert in Western Australia, from which the grantee wanted to extract and process potash for sale as fertiliser. Brine from a very large body of salty water, Lake Disappointment, would be channelled by a trench many kilometres long and pumped into evaporation ponds. The potassium salts (potash) would be harvested by trucks and other machinery and processed at an adjacent diesel-powered plant before being transported by road to market.

The relevant part of the Lake (which was 87% of the proposed mining lease area) was within the Martu People’s traditional lands, over which they hold exclusive possession native title.
 

After the Western Australian Government gave notice of their intention to undertake the future act and grant the mining lease, the Western Desert Lands Aboriginal Corporation (Jamukurnu-Yapalikunu) (which is the PBC for the Martu People as the native title holders) negotiated with the grantee company. The parties were unable to reach agreement and the grantee party applied under s 35 of the Native Title Act to have the NNTT determine whether the lease could be granted. 

The grantee company and the Western Australian Government both asked the NNTT to rule that the lease could be granted; the Martu People asked the NNTT to rule that the lease must not be granted.

Section 39 of the Native Title Act provides a list of criteria that the NNTT must take into account when determining whether the act can occur. It must consider how the act impacts on:

· The enjoyment by the native title parties of their registered native title rights and interests. For this factor, the NNTT will assess the evidence relating to the actual exercise or enjoyment of the registered native title rights in the area.
 

· The way of life, culture and traditions of any of those parties.
 

· The development of the social, cultural and economic structures of any of those parties.
 

· The freedom of access by any of those parties to the land or waters concerned and their freedom to carry out rites, ceremonies or other activities of cultural significance on the land or waters in accordance with their traditions.
 

· Any area or site, on the land or waters concerned, of particular significance to the native title parties in accordance with their traditions.
 For this factor, the NNTT will consider the operation and effectiveness of any protection afforded under a state or territory heritage protection regime and the length of time the project will last. 

In addition, under s 39, the NNTT must consider:  

· The interests, proposals, opinions or wishes of the native title parties in relation to the management, use or control of land or waters in relation to which there are registered native title rights and interests, of the native title parties, that will be affected by the act.
 

· The economic or other significance of the act to Australia, the state or territory concerned, the area in which the land or waters concerned are located and Aboriginal peoples and Torres Strait Islanders who live in that area. For this factor, the NNTT must consider the significance of the future act itself, not its contribution to the maintenance of a viable mining industry overall. The native title party’s legal entitlement to compensation is not considered an economic benefit.

· Any public interest in the doing of the act. The NNTT considers that there is a public interest in having a successful mining industry but it also considers that it may be in the public interest to refuse the grant of a mining tenement.
 

· Any other matter that the arbitral body considers relevant. The NNTT may consider a range of factors, including any environmental protection regime and the impact this will have on the restoration of the area and the native title party’s rights and interests. The NNTT may also consider the native title party’s initial readiness to contemplate mining and its opposition to the granting of the lease when there was a failure to agree on acceptable terms.

In this decision, the NNTT considered each of these elements and weighed up the evidence before it. In considering the evidence, the NNTT referred to the difficulty it has in giving weight to the various criteria it is required to consider:

We accept that our task involves weighing the various criteria by giving proper consideration to them on the basis of evidence before us. The weighing process gives effect to the purpose of the Act in achieving an accommodation between the desire of the community to pursue mining and the interest of the Aboriginal people concerned.

The criteria involve not just a consideration of native title but other matters relevant to Aboriginal people and to the broader community. There is no common thread running through them, and it is apparent that we are required to take into account quite diverse and what may sometimes be conflicting interests in coming to our determination. Our consideration is not limited only to the specified criteria. We are enabled by virtue of s 39(1)(f) to take into account any other matter we consider relevant.

The Act does not direct that greater weight be given to some criteria over others. The weight to be given to them will depend on the evidence.
 

Consequently, the NNTT considered each factor, and referred to the preamble of the Native Title Act and the principle that a beneficial construction should be given to the provisions of the Act which are designed to protect native title rights and interests or which otherwise reflect other interests and concerns of native title parties and Aboriginal people so as to give the fullest relief which the fair meaning of the language will allow.

It recognised that ‘the Martu Elders’ affidavit evidence clearly supports the agreed concession that the native title party has made that they are not opposed to mining over parts of the Lake but only wishes mining to proceed on terms acceptable to it’.
 The NNTT considered:

[The Martu People] were willing to make serious sacrifices in relation to the integrity of their culture and traditions with prospects of gaining benefits from the Project that assist them to achieve their long term goals of employment, business opportunities and economic advancement…But the tenor of their evidence is that they want this to happen in a way that pays respect to their culture and traditions as far as possible.

While recognising that the Native Title Act does not give native title parties a right of veto, the NNTT reiterated that it does have the power to determine that the act must not be done based on the evidence.
 

It is accepted that a native title party under the Act does not have a veto in the sense that they can say ‘no’ to a development proposal and have the [NNTT] automatically accept that view no matter what the circumstances. However, they are entitled to say ‘no’ and to have the [NNTT] give considerable weight to their view about the use of the land in the context of all the circumstances. In my view this is such a case.

The NNTT found that the site in question was of particular significance to the Martu People. In addition, the NNTT referred to the fact that the Martu People’s native title was the subject of a finalised court determination and of a ‘substantial kind’ (that is, exclusive possession). These facts increased the weight that could be given to the native title holders’ interests, proposals, opinions or wishes in relation to the management, use or control of the area:

As a general proposition, there is a difference between making a future act determination over an area of exclusive possession and making a determination over an area where the right to exclusive possession has been extinguished and the capacity to exercise or enjoy other native title rights is seriously attenuated because of the exercise of non native title rights, such as pastoral interests which may have existed since the early days of European settlement.

Finally, the NNTT also considered whether it could determine that the future act should be allowed to occur subject to a condition that a monetary payment be made or equity granted in Reward Ltd. Considering precedents, the NNTT confirmed that it is not within its power to impose conditions of the kind sought by the native title party for the awarding of compensation or payments in the nature of compensation: 

It can be accepted that the Tribunal has power to direct the payment of monies to the native title party for matters which it must attend to under conditions such as the conduct of heritage surveys or attendance at liaison committee meetings. However once a payment or benefit is properly identified as compensation the Tribunal has no power to impose provision of it by way of condition…

Here the Martu People would be entitled to compensation as ‘owners’ under the Mining Act 1978 (WA), although the suggestion in the case is that this would not be a large sum. The benefit to the Martu People from the project was ‘not likely to be very great’.
 

Overall the NNTT said that the project was of general economic significance and would not have a substantial effect on the Martu and their interests, except for the effect on Lake Disappointment, a place of special significance. But this last factor was critical, when combined with the opposition to the mine expressed by the Martu People once acceptable terms (beyond the legal entitlement to compensation and other modest benefits) could not be agreed.

Holocene applied to the Commonwealth Attorney-General under s 42 of the Native Title Act to have him overturn the decision on the basis that it was in the national interest, or in the interests of Western Australia, to do so. I am pleased to see that the Attorney-General refused to disturb the NNTT’s finding in favour of the Martu People. 

(ii) Policy implications of the decision

There are glaring deficiencies in the right to negotiate provisions. Developers can be close to certain that their projects will be approved by the NNTT if they do not reach agreement:

The Act creates a strong incentive for native title parties to negotiate agreements. If they fail to do so and the Acts arbitration provisions are applied by the National Native Title Tribunal, the native title parties lose an opportunity to obtain compensation related to the profits or income derived from a mining operation. In principle, the Act also creates incentives for grantees to reach agreement because if they fail to do so and enter arbitration the Tribunal may decline to grant the interests they seek or impose onerous conditions on any grant it makes. However, in practice, the Tribunal has applied the arbitration provisions of the NTA in a manner that renders them largely innocuous from the perspective of grantees. The result is fundamental inequality in bargaining positions. This undermines the purposes of the NTA and leads to agreements that favour grantees.

However, this decision may shift that balance of power ever so slightly. It has been recognised that:

The decision would require miners to pay closer attention to sites of cultural significance for native title holders, and would encourage them to settle lease negotiations before any investment in projects.

… in this case the interests of the native title holders outweighed the potential economic benefit, and thus the public interest in the mining project.

As Tony Wright, CEO of the Western Desert Lands Aboriginal Corporation (Jamukurnu-Yapalikunu), the PBC for the area said 

It’s not about money. It’s about a whole range of things that the traditional owners would like to have taken into account … the significance of the lake cannot be understated.

There are important factual features in this case which have often been absent in future act arbitrations to date and which appeared to exert a significant influence on the NNTT’s decision. The Martu People held exclusive possession native title rights and interests already the subject of a court determination and there was strong evidence from a range of sources establishing Lake Disappointment as a site of great significance. Due mainly to a stock exchange announcement by the company, there was clear evidence that during negotiations, in recognition of the project’s impact, the company had offered cash payments, royalties and equity in Reward Ltd, benefits not available from an arbitral decision by the NNTT – such evidence would not normally be disclosed and available to inform the NNTT’s decision. 

The rarity, so far, of the decision in Holocene to refuse a mining grant reinforces the need to revisit the statutory balance of interests struck in this part of the future act regime. I return to this issue in Chapter 3 of this Report. 
	Text Box 1.2: Affidavit evidence of the Martu Elders

	The affidavit evidence provided by the Martu Elders is an example of the kind of concerns that many traditional owners have when non-Indigenous people want to use their lands:

As a community everyone has a right to be involved in decisions affecting our community and our lands, but especially those people connected to the Lake Disappointment country. There are many other Martu people who have to be consulted about things affecting Lake Disappointment and all of Martu have to be consulted about things affecting our land and our communities. … 

But the Martu also know that we have to live in a world with white men and white men’s law. We know that to protect our land, sometimes we have to give up a little bit even if it affects our culture and law. But the white man cannot have all our land. We give them a little bit but no more. We let go of a fingernail, and it hurts us, but we do this so we do not have to lose an arm. So we agreed to let Holocene to come onto parts of our land, but no more, so we could protect and save all the other parts of our land. This is the price we must pay to protect our culture and our Law for the future of the Martu.

But we are only willing to give up land if we are satisfied that we know where and how the miner is working and we are able to control those activities under Martu Law. We must also be given what we think is fair compensation for giving up our land and for the effect on our culture. Otherwise we will not agree to give up the land. ...

We are angry that Holocene’s lawyers have said that under the white man’s law any compensation for the loss of part of our land “will be small”.

The Martu fought long and hard to have the white man recognise what the Martu have always known – that the land is Martu land. The native title determination was the white man’s law finally recognising this fact.

From what Holocene’s lawyers are saying, the land can be taken away again against our will and for small compensation. They don’t seem to respect Martu law and the effect of the Project on Martu and their culture. ...

The Martu believe that if there is trust and respect between the Martu and miners, shown by the involvement of the Martu in all decisions about the land by negotiated heritage and access protocols, the use of Martu monitors to oversee land disturbance and the like, and fair compensation is paid to the Martu for the use of Martu land, then agreements can be reached. But this is a complex process and goodwill is needed to agree all the details so that Martu can finally decide if they are willing to agree to a Project.

Holocene and Reward thought that the payment to the Martu of the money and royalties and other compensation and shares set out in the Term Sheet was fair compensation when they agreed to the Term Sheet. It was very important that we would get royalty payments and shares in Reward as we would own part of the Project and share in its success and we would keep a share of the land. This made it easier to agree to allow Holocene to build the Project on our land and to accept the effect on Martu culture. 

Now Holocene and Reward are saying that they will not give us a royalty or shares in Reward and that Holocene and the Government only have to pay very small compensation because they think the land is worth so little. This is a white man’s attitude and completely ignores the impact on Martu culture by the mining activities, particularly as this will happen without our approval. The Martu have rights including the right to decide who comes onto the land and who uses the land. We will lose this right and also the right to use the land to hunt and find food around the Project. Everyone but the Martu will be making money from the Martu land. 

If there is no trust and respect, if there is no Martu involvement and no fair compensation paid to the Martu, then the Martu will not agree to mining on Martu land. We do not understand why Reward agreed to the compensation in the Term Sheet and now think they can go ahead without paying the compensation and against our wishes. ...

At the time that the 2008 Survey was done, as explained above, the Martu were willing to compromise their position and to allow the potash Project to proceed, but only because we thought fair compensation had been agreed and only in the areas that the Martu said could be used and only with the full involvement of the Martu during construction and operations to ensure that there was no more interference than was acceptable. 

To the Martu, this is the only way to protect our culture and Law for the future. The Martu have responsibility for the Lake, we must care for the Lake and by doing so, for all Martu. We do this by practising our Law and with ceremonies and songs. The Martu think long term, for our future generations, not just the next 20 or 30 years. ...

The Martu will work with Holocene and Reward about jobs for the Martu.

The Martu know which parts of the Lake are safe and which are not. We will not work on those areas that are not safe.

We want jobs for our people, but more than that, we want contracts for our companies, like our trucking company, and we want contracts to build and maintain the roads and track. This will give us independence, experience and a future, so we can develop our communities and offer our young people a future on their country. We want our boys and girls to go to University and learn trades to be able to work for and help their people. We want to use any money that we get from this Project to do these things for our people. We thought all this would be discussed as part of the Stage 2 of our negotiations with Holocene and Reward and be part of our agreement. 

The Martu want to do a ceremony at the Lake before any mining starts so that we can make sure the spirits understand who is coming onto the Lake and that they will respect our culture and Law. This will protect the workers on the Lake and all those who go there for the mining and for our people. 

We also want Reward to make sure that there are signs near our sites telling white men that they are not to go there. We want our sites to be protected and we want to be consulted about where signs and fences should be put and how the company will carry out its operations.

The Martu need to be consulted about the Lake and the mine because the Martu are responsible for the Lake. It is part of us; it is our culture and our Law. We should be told exactly where Holocene plans to mine, the location of its plant, camp, trenches and ponds. Holocene must respect our sites and those areas that we have told them are not to be disturbed. This is all explained in the 2008 survey. In the end Martu need to be told about all aspects of the Project and operations before we can decide whether we are prepared to agree to it going ahead.



1.5
International human rights developments 

The Prime Minister has commented that:

[Australians] believe in a fair go for everyone, and everywhere, and that belief in a fair go means that as a nation we seek to make a difference and support human rights and fundamental freedoms around the world and at home.

In this section, I consider developments in international human rights law that concern native title. I urge the Australian Government to implement its commitment to supporting human rights and to take heed of these developments.

(i) The Declaration on the Rights of Indigenous Peoples

In last year’s Social Justice Report I summarised the Declaration on the Rights of Indigenous Peoples, which was adopted by the United Nations General Assembly in September 2007.
 Australia voted against the Declaration in the General Assembly. I am pleased to report that the Government formally announced its support of the Declaration on 3 April 2009. It was a watershed moment in Australia’s modern history. 

In supporting the Declaration, the government has committed to a framework which fully respects Indigenous peoples’ rights and creates the opportunity for Indigenous and non-Indigenous Australians to be truly equal.   

The Declaration includes a number of articles on the rights of indigenous peoples to our lands, territories and resources.

In supporting the Declaration, the Minister for Indigenous Affairs stated:

We also respect the desire, both past and present, of Indigenous peoples to maintain and strengthen their distinctive spiritual relationship with land and waters.

Improving the effectiveness and operation of the Native Title Act is essential in ensuring that these rights are realised. The Attorney-General considered:

In supporting the Declaration today, the Government is also respecting the important place land and resources have in the cultural, spiritual, social and economic lives of Indigenous Australians. Recognising and acknowledging the history and connection of our Indigenous people with the land is inextricably linked to respecting their rights and freedoms. We understand that native title is an important property right that should be recognised and protected.

The challenge now is for government to build understanding of the Declaration among government officials and the community and, importantly, to promote and incorporate the Declaration’s principles into government policy.  

Indigenous peoples around the country have begun to use the principles contained in the Declaration to support the recognition and protection of their rights. For example: 

· When the Government announced the compulsory acquisition of town camps in Alice Springs, the Indigenous Peoples’ Organisations Network of Australia called on the Government to comply with its international obligations to respect the rights of the Indigenous Peoples of Australia by ensuring that the representatives of the Aboriginal people in the region of Alice Springs are able to make an informed decision about housing and services for the occupants.

· When negotiations were undertaken by the Kimberley Land Council for the location of the gas hub with Woodside and the Western Australian Government under the right to negotiate provisions in the Native Title Act, the land council held the other parties to the standard of free, prior and informed consent. This is a higher standard than required currently by the Native Title Act.

The true value of the Declaration will lie in using it to hold governments to the standards it affirms and building a consistent pattern of usage over time.  

(j) Treaty monitoring bodies 

Throughout the reporting period, three independent bodies that monitor compliance with international human rights treaties have commented upon issues relevant to the rights of Aboriginal and Torres Strait Islander peoples to their lands, territories and resources.

In April 2009, the UN Human Rights Committee (which monitors the implementation of the International Covenant on Civil and Political Rights
) welcomed recent reforms to the native title system. However, the Committee stated that it: 

notes with concern the high cost, complexity and strict rules of evidence applying to claims under the Native Title Act. It regrets the lack of sufficient steps taken by the State party to implement the Committee’s recommendations adopted in 2000.

The Human Rights Committee recommended that Australia ‘should continue its efforts to improve the operation of the Native Title system, in consultation with Aboriginal and Torres Strait Islander Peoples’. 

Similarly, in May 2009 the United Nations Committee on Economic, Social and Cultural Rights noted with concern that: 

despite the reforms to the native title system, the high cost, complexity and strict rules of evidence applying to claims under the Native Title Act, have a negative impact on the recognition and protection of the right of indigenous peoples to their ancestral lands.

The Committee on Economic, Social and Cultural Rights recommended that Australia ‘increase its efforts to improve the operation of the Native Title system, in consultation with Aboriginal and Torres Strait Islander Peoples, and remove all obstacles to the realization of the right to land of indigenous peoples’.
 

In mid-2009, Australia was due to submit its member report for the period 1 July 2002 to 30 June 2008 to the UN Committee on the Elimination of Racial Discrimination. This report, which would combine Australia’s 15th, 16th and 17th reports, would report on Australia’s compliance with its obligations under the International Convention on the Elimination of All Forms of Racial Discrimination (the CERD).
 At the time of writing, the final version of the report was not available. 

The Committee on the Elimination of Racial Discrimination has requested the Australian Government to respond to a Request for Urgent Action submitted by a number of Aboriginal people residing in Prescribed Areas in the Northern Territory who are subject to the measures of the Northern Territory Intervention.
   

Noting that the Australian Government is in the process of ‘redesigning key [Northern Territory Emergency Response] measures in order to guarantee their consistency with the Racial Discrimination Act’, the Committee on the Elimination of Racial Discrimination requested details of the Government’s progress:
· in redesigning the Northern Territory Emergency Response, in direct consultation with the communities and individuals affected

· on lifting the suspension of the Racial Discrimination Act 1975 (Cth).

The Committee on the Elimination of Racial Discrimination requested that this information be submitted no later than 31 July 2009.
 

In relation to the recommendations of the Human Rights Committee and the Committee on Economic, Social and Cultural Rights, discussed above, the Attorney-General has informed me that:

The Committees’ recommendations … will be carefully considered … However, the Government has a clear strategy for improving the native title system and is committed to ensuring that the native title system is flexible and produces broad benefits to Indigenous people … the Government is progressing reforms to improve the rates of claim resolution and to encourage broader settlements that deliver social justice outcomes beyond answering the question of whether native title exists. …

The Government is committed to genuine consultation with Indigenous people and other relevant native title stakeholders in exploring ways to improve the native title system. The Government will not rush into making significant change to the Native Title Act. History has shown that such change requires proper consideration and consultation.

(k) United Nations Permanent Forum on Indigenous Issues 

Each year, the United Nations Permanent Forum on Indigenous Issues (the Permanent Forum) meets in New York to discuss issues related to economic and social development, culture, the environment, education, health and human rights. 

In 2009, a delegation of Aboriginal and Torres Strait Islander people attended the Permanent Forum’s eighth session. The delegation made a number of interventions relevant to issues raised in this report. These included an intervention by the NSW Aboriginal Land Council on the Government’s policy of linking the provision of housing services to land tenure reforms and a joint intervention by the Australian delegation on the Government’s compulsory acquisition of Town Camps in Alice Springs.

For the first time at the Permanent Forum, a joint statement by the Indigenous Peoples’ Organisations Network of Australia, the Australian Government and the Australian Human Rights Commission was presented to the Forum. The three parties to this landmark statement acknowledged that, while there is still a long way to go to significantly improve rights protection for Indigenous Australians at the domestic level, the statement signaled their common intent to:

reset the relationship between Aboriginal and Torres Strait Islander peoples, Australian Governments and the broader Australian population, premised on good faith, goodwill and mutual respect.

A number of the reports and papers presented to the Permanent Forum should be used to inform the Government’s policy on native title law and policy. For example, papers were presented on:

· climate change, human rights and indigenous peoples

· the report of the International Expert Group Meeting on Extractive Industries, Indigenous Peoples’ Rights and Corporate Social Responsibility

· the Anchorage Declaration (from the Indigenous Peoples’ Global Summit on Climate Change).

Significantly, the session also included the presentation of a draft guide on the principles in the Declaration on the Rights of Indigenous Peoples, the International Labour Organisation Convention No 169
 and the International Labour Convention No 107
 that relate to indigenous land tenure and management arrangements. The guide considers:  

· the right to self-determination

· full and direct consultation and participation 

· free, prior and informed consent 

· the rights of indigenous peoples to traditional lands, territories and natural resources 

· respect for indigenous cultural practices, traditions, laws and institutions

· reparation for injury to or loss of indigenous interests

· non-discrimination against indigenous peoples’ interests

· respect for the rule of law.
 

The draft guide elaborates on these principles, discusses developments in interpretation and provides advice on their implementation. 

For example, with respect to the principle of free, prior and informed consent, the guide states that:

implicit in the principle of Indigenous peoples having a right to free, prior and informed consent is the notion of capacity; Indigenous peoples who lack the requisite capacity would be unable to consent in a free and informed manner. This principle of free, prior and informed consent, combined with the notion of good faith, may therefore be construed as incorporating a duty for States to build Indigenous capacity.
 

Further, the Permanent Forum recently released a Draft General Comment related to article 42 of the Declaration. Article 42 provides that States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration.
 The Draft General Comment clarifies that the purpose of the Declaration ‘is to constitute the legal basis for all activities in the areas of indigenous issues’ and should be read as a source of international law.

1.6
Significant developments at the state and territory level
(l) Victoria – the place to be 

Some say that Victoria ‘is the State with the worst record on land justice in all of Australia’.
 However, as I reported last year, this could change drastically. Victoria may become the first state to achieve the sort of true land justice that was intended by the Native Title Act. 

On 4 June 2009, Victoria’s Attorney-General announced the adoption of a new settlement framework as the Government’s preferred method for negotiating native title. It was a significant day for Aboriginal Victorians. 

The objectives of the framework are to: 

· establish a streamlined, expedited and cost effective approach to settling native title claims by negotiation, resulting in equitable outcomes consistent with the aspirations of traditional owners and the state 

· increase the proportion of Aboriginal people with access to their traditional lands in Victoria 

· contribute to reconciliation in Victoria through building stronger partnerships with Aboriginal Victorians, resolving long-standing land grievances, and strengthening communities and cultural identity 

· increase economic and social opportunities and deliver on key Victorian Government policies.

When announcing the framework, the Victorian Attorney-General stated:

Just as the Apology acknowledged the consequences of fracturing families; just as the preamble to the NTA acknowledged the ‘consequences of past injustices’; so we must make these same acknowledgments in the business with which we are charged – getting back to basics … and making land justice real. 

That’s why I’m delighted to announce that a partnership between the state and traditional owners has produced an out of court alternative to the conventional process – the Victorian Native Title Settlement Framework … 

Recognising that land aspirations are primarily about recognition, respect and opportunities that flow from joint management of land, Framework Agreements, under the new arrangements, will facilitate packages of benefits in return for permanent withdrawals of claim.
 

I consider that the procedure for negotiating the framework to be an example of best practice. 

In 2005, Native Title Services Victoria (NTSV), a service delivery body that performs some of the functions of a NTRB for the state of Victoria, supported the establishment of the Victorian Traditional Owner Land Justice Group (LJG) ‘to find a better way of doing business and achieving workable native title and land management outcomes in Victoria’.

In November 2006, the Group decided that its main purpose would be to negotiate a new policy framework with the state government so that native title could better meet the aspirations of traditional owners. In 2008, after two years of hard work, the Victorian Attorney-General announced that a Steering Committee would be formed to undertake the negotiations. That Steering Committee was tasked with recommending a new policy framework for native title and land justice.  

The Steering Committee consisted of Professor Mick Dodson (as chair, facilitator and mediator), five traditional owner negotiators from the LJG, the CEO of NTSV and senior officers of the Departments of Justice, Sustainability and Environment, Planning and Community Development and Aboriginal Affairs Victoria. 

All decisions of the Committee were made by consensus.

The negotiators chosen to represent the LJG were nominated by the full LJG in 2007. The negotiations did not consider specific areas of land or benefits for specific individuals, families or groups, but how native title land justice settlements could work across all of Victoria. Graham Atkinson, LJG Co-Chair said: ‘What the individual traditional owner groups do with those principles … is their responsibility’.

He further commented that ‘[t]he framework has come about because of the commitment by both parties to work together, to achieve greater understanding of each other’s positions, and make considerable compromises to reach agreement’.
 It was a process undertaken in the true spirit of reconciliation. The parties respected each others’ positions and kept in mind the underlying reason why they were in the same room together – to come to real outcomes. 

I want to thank the government for creating dialogue with the traditional owners in Victoria. My advice [to Government] is don't be swayed by public opinion, which may be negative a lot of times. But you'll find that most Victorians they are not really racist, they just don't fully understand Aboriginal needs and expectations. It's a shady area to them... So what I'm saying is urging the government not to become deterred, just stay there with us and we'll be marching on the same highway to get some sort of justice at the end of it.

The framework sets the core principles of what agreements between traditional owners and the Victorian Government would cover. It includes recognition, access to land, access to natural resources, strengthening culture and improved native title claims resolution.
 The key areas include: 

· rights and protocols for speaking for country, including how traditional owners can be involved in management of state lands and rights to be consulted on development or future use of land 

· recognition of traditional owners and their boundaries through native title determinations and / or alternative settlements: 

Land Justice is an absolute priority. Aboriginal people need to be recognised for who they are and the country they belong to.

· access to land for traditional owner groups, ranging from management of national parks through to transferring land for economic development or cultural purposes:

Aboriginal people they base their future, their future generations, all on land because land is connected with their old existence. Land and people can't be separate, they’re all one.

· access to natural resources including customary use of resources such as animals, plants and fisheries:

What's important is creating job opportunities for our young people's future, certainly for more people; and working in a landscape, in a natural environment, and the opportunity to benefit from that.

· strengthening culture, including signage on country and cultural keeping places: 

We think it's important for Government to be willing to give recognition and strengthening in lots of areas… signage on roads indicating traditional country, cultural centres and keeping places, protocol at public events, curriculum modules in schools and public monuments to Indigenous people and language preservation and restoration projects. As we are the original owners of this land and that we have been dispossessed from our traditional land. 
 

· claims resolution including reparation, funding and the terms of agreements: 

We're also mindful of the importance of restorative justice through compensation or reparation because traditional owners will need resources to establish their base and to operate as viable organisations or bodies to represent their traditional owner members. 
 

The Victorian Government is beginning consultation on how to implement the framework. It will also seek financial and policy support from the Australian Government. Some legislative amendments will need to be made and information sessions will be delivered. After all this, the negotiation of Individual Framework Agreements between traditional owner groups and the state government will begin. 

It appears that the framework will contribute to the realisation of many of the Australian Government’s aims for native title, in that it:

· encourages out of court settlement of native title claims

· is expected to speed up the process of making agreements

· implements the COAG agreement to pursue broader land settlements which are comprehensive and sustainable in to the future. 

If the framework is adequately resourced, the Steering Committee predicts that native title would largely be resolved by 2020.
 At current estimates, this will be nearly 20 years earlier than the rest of the country. As Professor Mick Dodson said ‘[t]he Commonwealth has everything to gain from supporting Victoria’s approach’.

In addition, and most importantly for Aboriginal Victorians, this approach will provide a pathway toward justice in a way that is consistent with Australia’s international human rights obligations. 

It is hoped that we will soon see more of this. At the announcement of the framework, the federal Attorney-General considered that it is an ‘example of how, by changing behaviours and attitudes, and by resolving native title through settlements...we can make native title work better’.

(m) And the others? The states and territories lingering behind  

While Victoria is on the move, the behaviour of other state and territory governments throughout the reporting period has concerned me. I am particularly worried about the capacity of governments to consult and communicate effectively with Aboriginal and Torres Strait Islander communities, and their level of respect for Indigenous peoples’ native title and land rights. 

(i) Western Australia

Over a year into negotiations with traditional owners over the location of a proposed LNG processing plant in Western Australia, the government of that state changed. Instead of supporting and engaging productively with the negotiations, the new Premier, Colin Barnett, said that if an agreement could not be reached, he would take steps to compulsorily acquire the land: 
The companies will develop their gas one way or the other, the state and federal governments will get their royalties one way or the other, but the Aboriginal people of the Kimberley will miss out, and I think that would be a tragedy.

As threats of compulsory acquisition loomed, the Australian Government stepped in, providing the services of Mr Bill Gray to mediate an outcome. Thanks to the perseverance of all parties and Mr Gray, an outcome was reached. In-principle approval for a site was given on 15 April 2009. Negotiations for an Indigenous Land Use Agreement are continuing and impact assessments are being undertaken. 

(ii) Northern Territory

Despite taking action to prevent compulsory acquisition in Western Australia, the Australian Government announced plans to compulsorily acquire town camps in the Northern Territory after negotiations for 40‑year leases reached a stalemate. Just days before the Australian Government’s compulsory acquisition would have taken effect, Tangentyere Council and 16 town camps in Alice Springs accepted the 40‑year lease over their lands.
 

(iii) Queensland

During the reporting period, the Queensland Government continued to work with traditional owners to negotiate joint management arrangements over national parks in Cape York under the Cape York Peninsula Heritage Act 2007 (Qld). 

Two new National Parks have been declared that will have Aboriginal land as their underlying tenure: the Lama Lama National Park
 (Cape York Peninsula Aboriginal Land) (35 560 hectares); and the KULLA (McIlwraith Range) National Park
 (Cape York Peninsula Aboriginal land) (this covers almost 160 000 hectares). The management of the parks is to be undertaken by the Environmental Protection Agency and the Lama Lama and Kulla Land Trusts under Indigenous Management Agreements.

However, the Queensland Government has continued to pursue further amendments to the Torres Strait Islander Land Act 1991 (Qld) and the Aboriginal Land Act 1991 (Qld). This is despite serious concerns and criticism about the 2008 amendments that make it easier for the Queensland Government to compulsorily acquire Indigenous land.
 

Prior to these amendments, some Indigenous bodies (such as the Torres Strait Regional Authority) asked for the proposed compulsory acquisition provisions to be removed from the Aboriginal and Torres Strait Islander Land Amendment Bill 2008 (Qld) until further consultation with communities could be carried out.
 Since the amendments were introduced, there have been calls for consultation on the compulsory acquisition provisions while the Government considers further changes. These calls have been largely ignored. 

The Queensland Government created further disquiet when it declared river basins in the Cape York region as Wild Rivers despite concerns and requests for further consultation and clarity about the impact of the law.
  

These developments across the country raise an ongoing concern I have about the capacity of governments to consult and communicate effectively with Aboriginal and Torres Strait Islander communities. Throughout my term as Commissioner, I have given various speeches, submissions and reports that recommend different ways of consulting and communicating with Indigenous communities. Some of those principles have been attached at Appendix 3 to this Report. 

1.7
Conclusion 
In this reporting period, we have witnessed some important first steps towards the creation of a just and equitable native title system. I commend the Australian Government and the Victorian Government for their commitment to improving the operation of the native title system. 

However, the system remains far from perfect. The following chapters of this Report are designed to further the dialogue on native title reform.  

I encourage all levels of government and all political parties to be flexible and to work with us to implement more far-reaching reforms to improve the native title system. We must not let this opportunity pass. We must not lose the momentum for change. But we must ensure the full and effective engagement of Indigenous peoples in any reform process.

Chapter 2: Changing the culture of native title

2.1
The challenge: decolonising the native title framework
It is clear that the native title system has not fulfilled the promise of Mabo v Queensland (No 2).
  

Despite the High Court’s landmark decision, Australian courts, governments and non-Indigenous people have struggled to accept fully the rights of Indigenous peoples to their lands, waters and territories. In successive court decisions, our cultures have been viewed through a non-Indigenous lens, with our rights separated and eliminated one by one. 

The result, as former Federal Court judge Murray Wilcox observed in his response to the 2009 Mabo Oration, is that for many Aboriginal people ‘native title has become a mirage’.

The Australian Government has recently laid some of the fundamental building blocks for ‘resetting’ the relationship between Indigenous peoples and government. These include: 

· the apology to the Stolen Generations

· amendments to native title legislation and policy

· a commitment to establishing a new national Indigenous representative body

· appointing an independent committee to conduct the National Human Rights Consultation

· confirming Australia’s support for the United Nations Declaration on the Rights of Indigenous Peoples (Declaration on the Rights of Indigenous Peoples)

· confirming Australia’s commitment to improving its human rights standing at the international and domestic level

· hosting a visit by the United Nations Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people
· a commitment to establishing a National Healing Foundation led by Indigenous peoples.
 

The Australian Government has identified reforms to the native title system as a strategic priority
 and has recognised the potential for the native title system to contribute to closing the gap of disadvantage between Indigenous and non-Indigenous Australians.

I agree that opportunities to effectively engage in the native title system may contribute significantly to closing the gap and promoting economic development. However, that can only occur if Aboriginal and Torres Strait Islander communities have the capacity to engage in these processes. Further, we must have an honest conversation about the roles and responsibilities of government and private industry if we are to generate just and equitable outcomes through native title.   

Significant attitudinal shifts will be required to ensure that principle and good process guide the legal framework and generate real change to the system.

Despite the positive developments listed above, unfinished business remains. This includes the social justice package and the Indigenous Economic Development Strategy. In addition, the Government has not developed a plan of action for the full implementation of the Declaration on the Rights of Indigenous Peoples. 

In this Chapter, I briefly outline principles that should guide a new approach to native title – one based on collaborative partnerships and genuine commitments to respecting, protecting and fulfilling the rights of Aboriginal and Torres Strait Islander peoples. 

I further consider the native title system within the context of the broader laws and policies that impact upon our rights, and argue for a comprehensive program of reform. 

2.2
We need a level playing field 

As a nation, we need to come to a place where we are truly committed to decolonising the legislative framework and removing the barriers to the realisation and recognition of the rights of Aboriginal and Torres Strait Islander peoples. We need to work toward creating a native title system that allows for the full participation and effective engagement of Indigenous peoples.

Before we can reach this place, we need to honestly address the way the system operates in practice. 

For example, one of the key elements of the Government’s reform agenda is to create an environment in which parties are encouraged to negotiate rather than litigate. 

It is frequently considered that agreement-making has the potential to deliver substantial benefits to Aboriginal and Torres Strait Islander communities. However, native title agreements have often failed to deliver on this promise. 

Marcia Langton and Odette Mazel note that, despite the introduction of state and federal legislation relating to mining and Indigenous rights and the development of standards of corporate social responsibility, many Indigenous communities have experienced little or no improvement in their social and economic status. Indigenous communities often achieve a limited range of direct benefits from engagement and agreements with mining companies.

During the reporting period, the Government has invited stakeholders to consider ‘[h]ow to ensure that the benefits arising from agreements are used to improve traditional owners and Indigenous communities’ economic status and social well being’.
  

The Government has identified that there are a ‘number of assumptions behind this question’, including that: 

· direct financial contributions resulting from agreements do not necessarily translate into substantive benefits for Indigenous communities 

· substantive benefits, such as employment options and community development initiatives often deliver benefits to all members of the community, not just the traditional owners 

· an equitable approach to distribution is more likely to generate socio economic benefits for the whole community.

Beneath these assumptions lie even further questions that we must address if we are to create a just and equitable native title system, which delivers substantial benefits to Indigenous communities. 

For example, is it enough to simply change legislation or amend policies without building the capacity of communities or native title groups to access and engage with the system positively and proactively?

Can we arrive at beneficial agreements when the playing field is not even?

Undoubtedly, there is a relationship-building element to the negotiation of agreements. The relationship between companies and native title representatives has improved since the introduction of the Native Title Act 1993 (Cth) (Native Title Act).
 However, it is important to acknowledge that agreement-making is a formal legal process, which can result in a contractual relationship. It does not necessarily result in positive relationships, particularly where the agreement is weighted in favour of non-Indigenous interests.

Furthermore, not all Indigenous land has the potential for resource development or infrastructure projects sufficient to generate long-term intergenerational benefits. If the community is currently living in abject poverty, an agreement may simply alleviate poverty in the short to medium term.

If the Government is serious about optimising benefits through agreement-making, we need to ensure that the playing field is level. Substantive outcomes that are just and equitable can only be achieved if there are minimum standards in place to recognise and protect our human rights. I discuss implementation of these standards in further detail below.

2.3
Principles to underpin cultural change 

The Attorney-General has recognised that: 

Real change in native title will only come through adjusting the behaviour and attitudes of all parties in the native title system and how they engage with the opportunities native title can present.

The Attorney-General has also emphasised the potential for native title to ‘develop positive and enduring relationships between Indigenous and non-Indigenous Australians’ and to be ‘a vehicle for the reconciliation we all want to achieve’.
 To secure such outcomes, there needs to be major shifts in the attitudes that have traditionally been displayed by governments and the corporate sector in their engagement with Indigenous communities.  

(n) Changing the approach of governments  

In order to build a new approach to native title, governments must take several important steps. These include:

· developing a full understanding, recognition and respect for the rights of Indigenous peoples to our culture and our country

· ensuring that policy development is based on evidence and deals with Indigenous disadvantage from a holistic perspective

· engaging Aboriginal and Torres Strait Islander peoples as major stakeholders in the development, implementation and monitoring of policies and programs that affect us 

· increasing the cross-cultural competence of bureaucracy to ensure policies and programs support the sustainability and self determination of Indigenous communities.  

These steps are very broad and apply to all areas of Indigenous policy including land and resource management, cultural heritage and native title.  

I consider that these steps must be underpinned by a genuine commitment to meeting Australia’s human rights obligations.

Previous Social Justice Commissioners and I have consistently stated that there is an urgent need for government to apply a rights-based approach to the native title system. 

	Text Box 2.1: Decolonising the legislative framework through human rights principles

	Major human rights standards that are particularly important to Indigenous peoples include:

· non-discrimination
 

· equal protection of property interests before the law
 

· the right to maintain and enjoy a distinct culture
 

· the right to self-determination, which can include the full, free and effective participation in decision-making that affects them, their lands, territories and resources
 

· the right to determine and develop priorities and strategies for the development or use of their lands or territories and other resources.



I have commented elsewhere on the contents of these rights and the importance of their application in a native title context. In particular, I have provided guidance to the Australian Government about the implementation of the Declaration on the Rights of Indigenous Peoples.

However, I would like to specifically highlight the importance of the principle of free, prior and informed consent (FPIC) to the current discussions about native title reform. 

	Text Box 2.2: How is the principle of free, prior and informed consent relevant to native title?

	Indigenous peoples have the right own, use, develop and control their lands, territories and resources.
 

The Declaration on the Rights of Indigenous Peoples affirms that States are to ‘consult and cooperate in good faith with the Indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them’.
 

This includes measures that may affect our rights to our lands, territories and resources, such as resource development projects. 

In its 2005 Concluding Observations on Australia, the Committee on the Elimination of Racial Discrimination recommended that Australia:

refrain from adopting measures that withdraw existing guarantees of Indigenous rights and that it make every effort to seek the informed consent of Indigenous peoples before adopting decisions relating to their rights to land.

The principle of free, prior and informed consent requires that:

· no coercion or intimidation is used to gain consent

· consent is sought and freely given well in advance of authorisation of development activities

· full information is provided about the scope and impacts of the proposed development activities on their lands, resources and well-being

· that Indigenous people have the choice to give or withhold consent over developments on their lands.



Governments at all levels need to change their attitudes towards engaging with Aboriginal and Torres Strait Islander peoples. In my view, government departments across all jurisdictions in Australia are not accustomed to regularly consulting with Aboriginal and Torres Strait Islander peoples. Most of them are unsure about what constitutes genuine consultation and effective engagement. We are certainly not at a point where bureaucrats value such engagement or understand its importance in terms of respect and in terms of improving the quality of decision making and policy formulation processes.
 

The current Government’s approach to engaging with Indigenous peoples on reforms to the native title system is a welcome change from the approach of the previous government. However, I note that the capacity of communities to engage in consultative processes has been hindered by the short timeframes for responding to discussion papers and draft legislation regarding native title and associated areas. There was also a lack of consultation in centres most affected by the topics addressed by these reforms. As discussed in Chapter 1, Native Title Representative Bodies/Service Providers and Prescribed Bodies Corporate face considerable resource constraints.

It is essential that the principle of FPIC be reflected throughout the native title system. The principle is a higher standard than that currently provided in the Native Title Act. 

The National Native Title Council (NNTC) has argued that one way of achieving a level playing field in native title is to enshrine the principle of FPIC in any process for agreement-making. This principle should be central to all negotiations with mining companies and others in relation to Indigenous peoples.

In Appendix 3 to this Report, I provide clear guidelines for effective engagement and consultation processes that promote FPIC. The guidelines also consider specific issues that require serious consideration when developing processes for engagement with Aboriginal peoples and Torres Strait Islander peoples.

The application of these guidelines would help ensure that policies, legislation and practices concerning native title implement a human rights-based approach to development.

(o) Building relationships between Indigenous peoples and governments 

The Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people (Special Rapporteur), James Anaya, has emphasised the importance of partnerships in implementing the rights of indigenous peoples. Following his visit to Australia in August 2009, he stressed the need to adopt a holistic approach to the development of Indigenous programs that is

compatible with the objective of the United Nations Declaration of securing for indigenous peoples, not just social and economic wellbeing, but also the integrity of indigenous communities and cultures, and their self-determination.

The Special Rapporteur further stated:

This approach must involve a real partnership between the Government and the indigenous peoples of Australia, to move towards a future, as described by Prime Minister Rudd in his apology to indigenous peoples last year, that is ‘based on mutual respect, mutual resolve and mutual responsibility,’ and that is also fully respectful of the rights of Aboriginal and Torres Strait Islander peoples to maintain their distinct cultural identities, languages, and connections with traditional lands, and to be in control of their own destinies under conditions of equality.

I agree. To fully protect the rights of Aboriginal and Torres Strait Islander peoples, governments must work with us to build relationships of trust and partnership. In order to do this, governments must ensure:

· the participation of Aboriginal and Torres Strait Islander peoples in decision-making that significantly affects them, including through their representative organisations

· that governments are accountable for their progress in closing the gap in disadvantage experienced by Aboriginal and Torres Strait Islander peoples

· that programs and policies respect Aboriginal and Torres Strait Islander peoples’ human rights

· that Aboriginal and Torres Strait Islander peoples’ aspirations to economic independence are recognised and their ability to manage their own affairs is supported

· that Aboriginal and Torres Strait Islander peoples’ culture and identity are recognised, strengthened and maintained.

This relationship of trust and partnership needs to be developed at all levels of government, including within local, state and territory governments. 
State and territory governments are the primary respondents in the majority of native title claims. They are also parties to most of the negotiations under the Native Title Act. Further, the states and territories often work directly with Aboriginal or Torres Strait Islander communities at the local level to deliver essential services and basic human rights, and they are responsible for granting interests in lands, waters and resources to other parties. 

States and territories must remember that they not only have responsibilities to protect non-Indigenous interests that may be affected by native title, but to protect the rights and interests of Aboriginal and Torres Strait Islander people. 

It is for these reasons that positive partnerships between native title holders and state and territory governments are integral to developing new approaches to the settlement of claims and the negotiation of agreements. It is in the best interests of states and territories to ensure that the native title system is working effectively.

However, the relationship between Indigenous peoples and the states and territories should be much broader than just sitting across the negotiation table. A partnership is required that considers native title holistically, and incorporates innovative approaches to the settlement of claims through negotiated outcomes and optimising those outcomes through co-ordinated efforts.

For example, closer strategic partnerships between the state and territory agencies and Indigenous communities are necessary to assess and facilitate the community development, skills and training required to effectively implement agreements. Initiative, support and forward planning to assess and meet the capacity needs of communities would help prepare communities to effectively engage in the agreement-making process and receive the full benefit of negotiated outcomes. 

(p) Corporate social responsibility 

To build a just and equitable native title system, a change in attitudes will also be required in the corporate sector.

The concept of corporate social responsibility (CSR) is generally understood to mean that corporations have a degree of responsibility not only for the economic consequences of their activities, but also for the social and environmental implications.

In 2001, Rhonda Kelly and Ciaran O'Faircheallaigh analysed the policies of eight major mining companies in relation to the rights and interests of Indigenous peoples. Kelly and O'Faircheallaigh found that, while most companies accept the idea of CSR in principle, they vary greatly in what they mean by that idea and in the extent to which they actually live up to their policies in practice. Some companies have, or are in the process of developing, policies, practices and resource allocations in relation to Indigenous peoples which are consistent with human rights. However, some companies publicly oppose, and / or work covertly to undermine, legislation and policy designed to protect or promote Indigenous rights and interests. 

In March 2009, an International Expert Group Meeting on Extractive Industries, Indigenous Peoples’ Rights and Corporate Social Responsibility considered that while entities participating in extractive industries
 have become more willing to consult with indigenous communities, efforts continue to fall short of true free, prior, and informed consent. Further, while companies were now more flexible in terms of benefit-sharing, there was no increased interest in acknowledging the sovereignty or traditional decision-making of Indigenous peoples and their rights to their territories or redressing past human rights violations. Some companies consider benefit-sharing or social programs as charity, rather a human rights issue.

The Expert Group recommended that extractive industries corporations:

· adopt the Declaration on the Rights of Indigenous Peoples as a minimum standard and respect the rights that it enshrines, regardless of a host government’s acknowledgement of the human rights of indigenous peoples or failure to protect these through national law.

· fully integrate considerations of human rights and environmental standards in all areas of their work.

· recognise the rights of indigenous peoples over their lands as the basis for negotiations over proposed extractive industries, as well as the organisation of engagement, partnership and sharing of financial benefits. In instances where indigenous peoples consent to extractive activities on indigenous land, payments or benefit sharing arrangements should be based on annual reviews throughout the life of the activity. Incomes from any extractive activity must cover all costs associated with closure and restoration and include sufficient funds to provide for potential future liabilities.

· where benefit sharing arrangements are channelled through a foundation or other entity, corporations must ensure that these entitlements remain under the control of the indigenous people.

· develop and enforce policies on human rights.
· set insurance levels and establish insurance funds in agreement with indigenous peoples and at a level appropriate for the risks involved. The duration of the insurance program must match the duration of any impact of the extractive industry activity beyond the term of the project itself.

· be accountable to indigenous peoples for damages resulting from past extractive activities that affected indigenous lands and livelihoods and provide compensation and restitution for damages inflicted upon the lands, territories and resources of indigenous peoples, and the rehabilitation of degraded environments caused by extractive industry projects that did not obtain FPIC.

· submit themselves to the jurisdiction of indigenous courts and judicial systems in whose territories they operate.

· ensure respect for FPIC including full transparency in all aspects of their operations and stop dividing communities to obtain FPIC.

· always regard indigenous communities as having control and ownership of the land and territory, regardless of whether these rights are recognised by the relevant governments or not.

I consider that these recommendations provide a good foundation for new relationships between the corporate sector and Indigenous communities. The Australian Government should also adopt and promote the recommendations through the processes of the Council of Australian Governments. For example, the recommendations could form the basis of best practice guidelines for extractive industries. 

(q) Encouraging an interest-based approach to negotiation 

To facilitate collaborative partnerships between Indigenous communities, government and industry, there is a clear need to move away from an adversarial approach to native title.

The Government has expressed a clear preference for an interest-based approach to negotiating broader land settlement agreements.
 

An interest-based process is a problem-solving process, with the goal of finding mutually satisfactory outcomes for all parties.
 

In relation to native title agreement-making, an interest-based approach to negotiations would focus on the interests of the parties in order to reach agreement. Interest-based processes must develop outcomes that meet the substantive, procedural and emotional needs of all parties. Tangible interests such as financial compensation or employment and training are most common, while less tangible interests such as recognition or respect for cultural protocols are harder to quantify and articulate.

In a practical sense, this will require parties to:

· come together as early as possible to understand what each party wants to achieve

· look beyond native title issues – for example, by considering opportunities for economic development, such as employment, training, and developing skills, businesses and infrastructure in the community

· consider the non-tangible interests of parties – for example, increasing the corporate profile of industry parties, or exploring opportunities to strengthen the transfer of knowledge to younger generations through the claims and agreement-making process 

· develop strategies to incorporate and implement those interests.

I consider that the adoption of an interest-based approach to negotiation is crucial to fulfilling the promise of the native title system. We can no longer adopt adversarial, win / lose positions. Rather, we should seek opportunities to understand each others’ interests and to forge sustainable, mutually beneficial relationships.

2.4
Transforming the policy landscape

In Chapter 3, I consider specific aspects of native title law and policy that are in need of reform, with the aim of generating further discussion on how we move towards a just and equitable native title system.

However, native title is part of the wider constitutional, legislative and policy framework that impacts upon the rights of Aboriginal and Torres Strait Islander peoples in Australia. We cannot view native title as being distinct from broader debates about the enjoyment of our human rights. In order to create a just and equitable native title system, we need to ensure that a firm platform is in place across Australia to respect, protect and fulfil the human rights of Aboriginal and Torres Strait Islander peoples.

Our rights to our country are at the core of our physical and mental wellbeing. And because of this, the protection of our native title and other land and water rights is essential to other aspects of our lives, such as health. As discussed in Text Box 2.3, this has been supported by recent research.

	Text Box 2.3: Closing the gap through land rights

	Recent research has confirmed what Aboriginal and Torres Strait Islander peoples have known for millennia – that there is a link between their physical, mental and cultural health and their role in caring for their country.
  

I have said in the past that the land is our mother. It is steeped in our culture. We have a responsibility to care for it now and for generations to come. This care, in turn, sustains our lives – spiritually, physically, socially and culturally - much like the farmer who lives off the land. However, there is a lack of understanding within government of the importance of Indigenous peoples’ relationship to country to the broader social and economic improvement in the lives of Indigenous people.
 

The Healthy Country, Health People project, which was requested by traditional owners of central Arnhem Land, researched various aspects of the relationship between caring for country and health and wellbeing. 

The study found evidence ‘sufficient to support the proof of concept that investment in ICNRM [Indigenous Natural and Cultural Resource Management] appears to be an important strategy for the prevention of chronic diseases and their complications’.

The researchers found that greater participation in caring for country activities was ‘associated with more frequent exercise and bush food consumption and with better health on most clinical outcomes’, for example, a lower Body Mass Index, less abdominal obesity, less diabetes and lower blood pressure.
 

The researchers concluded that their results ‘suggest careful reconsideration of conflicting Indigenous affairs policies that are simultaneously discouraging connections with country and promoting Indigenous natural resource management’.

An earlier government-initiated evaluation of the Indigenous Protected Area (IPA) program also found strong correlations between managing IPAs and broader social and cultural benefits for communities. This study found:

· 60% of IPA communities report positive outcomes for early childhood development from their IPA activities

· 85% of IPA communities report that IPA activities improve early school engagement

· 74% of IPA communities report that their IPA management activities make a positive contribution to the reduction of substance abuse

· 74% of IPA communities report that their participation in IPA work contributes to more functional families by restoring relationships and reinforcing family and community structures. 
  

Further research conducted in the Northern Territory community of Utopia found that outstation living resulted in positive health outcomes including benefits associated with physical activity, diet and limited access to alcohol, as well as social factors, including connectedness to culture, family and land, and opportunities for self-determination.

These studies provide the evidence base for governments to make policies that enable and support the ability of Indigenous peoples to manage and undertake activities on country.
 These studies also counter the arguments that homelands communities are cultural museums that prevent health and social gains for Aboriginal peoples.
 

It also supports the common cultural belief that land is central to our wellbeing. Consequently, policy affecting Indigenous peoples cannot be made in a vacuum.  

The phrase ‘caring for country’ can now be based on a better understanding of what this means to Indigenous peoples. ‘Caring for country’ is not just the title of a policy, it is our law. 


The crucial link of the connection between land and water and our wellbeing is something that policy makers are only just starting to grasp. 

Current policies that impact upon Aboriginal and Torres Strait Islander peoples are isolated, disconnected and disjointed. If there is to be real change in the lives of Aboriginal and Torres Strait Islander people, governments must work collaboratively and develop policies that deal with Indigenous disadvantage from a holistic perspective. 

This means that in addition to the key areas for reform discussed in Chapter 3, consideration will also need to be given to associated policies. There is a need for policy-makers to understand the intersections between native title and other policy areas. 
(r) Improving the governance framework

With regard to maximising the mechanisms available at the domestic level to develop effective policy and law, the Office of the High Commissioner for Human Rights highlights four key governance themes:

· strengthening democratic institutions

· improving service delivery

· the rule of law

· combating corruption.

	Text Box 2.4: Good governance and human rights
 

	Strengthening democratic institutions

When led by human rights values, good governance reforms of democratic institutions create avenues for the public to participate in policy-making either through formal institutions or informal consultations. They also establish mechanisms for the inclusion of multiple social groups in decision-making processes, especially locally. Finally, they may encourage civil society and local communities to formulate and express their positions on issues of importance to them.

Improving service delivery

In the realm of delivering State services to the public, good governance reforms advance human rights when they improve the State’s capacity to fulfil its responsibility to provide public goods which are essential for the protection of a number of human rights, such as the right to education, health and food. Reform initiatives may include mechanisms of accountability and transparency, culturally sensitive policy tools to ensure that services are accessible and acceptable to all, and paths for public participation in decision-making.

The rule of law

When it comes to the rule of law, human rights-sensitive good governance initiatives reform legislation and assist institutions ranging from penal systems to courts and parliaments to better implement that legislation. Good governance initiatives may include advocacy for legal reform, public awareness-raising on the national and international legal framework and capacity-building or reform of institutions.

Combating corruption

In fighting corruption, good governance efforts rely on principles such as accountability, transparency and participation to shape anti-corruption measures. Initiatives may include establishing institutions such as ethics and review committees, creating mechanisms of information sharing, and monitoring governments’ use of public funds and implementation of policies.


Transparency and accountability in government decision-making is required to truly ‘close the gap’ on socio-economic outcomes between Indigenous and non-Indigenous Australians and to successfully reform the native the system. 

In my Social Justice Report 2008, I considered areas where reform is needed to improve governance and the protection of human rights in Australia, including:  

· government support for, and implementation of, the Declaration on the Rights of Indigenous Peoples 

· constitutional reform to recognise Indigenous peoples in the preamble of the Australian Constitution, remove discriminatory constitutional provisions and to guarantee equal treatment and non-discrimination 

· the enactment of a national Human Rights Act that includes the protection of Indigenous rights

· the establishment of a national Indigenous representative body and processes to ensure the full participation of Indigenous peoples in decision-making that affects our interests.

· the establishment of a framework for negotiations / agreements with Indigenous peoples to address the unfinished business of reconciliation.
 

The Australian Government confirmed its support for the Declaration on the Rights of Indigenous Peoples during the reporting period.
 The next step will be to work with Aboriginal and Torres Strait Islander people to ensure its implementation.

Advocacy for constitutional reform, a Human Rights Act and the establishment of a national Indigenous representative body continued throughout the reporting period. I consider these three proposals, and further proposals to address the unfinished business of reconciliation, below.
 

(i) Constitutional recognition of the first peoples

In his famous Redfern Speech, Paul Keating (then the Prime Minister of Australia) highlighted the importance of recognising the history of Australia and, in particular, the impact of that history on our country’s first peoples. He understood that  

the starting point might be to recognise that the problem starts with us non-Aboriginal Australians. It begins, I think, with that act of recognition. Recognition that it was we who did the dispossessing. We took the traditional lands and smashed the traditional way of life.

The Australian Constitution does not acknowledge Aboriginal and Torres Strait Islander peoples as the first peoples and traditional owners of the land now known as Australia. In fact, the Constitution makes no reference to Aboriginal and Torres Strait Islander peoples at all. 

On 10 December 2008, the Australian Government launched a national consultation on human rights protections in Australia. The Government appointed an independent committee, chaired by Father Frank Brennan, to conduct the National Human Rights Consultation (the Consultation).
  

As identified by the Australian Human Rights Commission (the Commission) in its submission to the Consultation:

There is enormous symbolic importance in recognising the rights and unique status of Indigenous peoples in the preamble to the Constitution. It would go some way towards redressing the historical exclusion of Indigenous peoples from Australia’s foundational documents and national identity.
 

The Commission recommended that Aboriginal and Torres Strait Islander peoples should be recognised in the preamble to Australia’s Constitution.
 

If we as a nation are serious about real engagement with Aboriginal and Torres Strait Islander peoples, constitutional recognition is essential.

The Commission further recommended that the Australian Government should begin a process of constitutional reform to protect the principle of equality for all people in Australia, including: 

· removing section 25 of the Constitution 

· amending the Constitution to guarantee racial equality and proscribe discrimination on the basis of race 

· a comprehensive national inquiry to consider: 

· the exact wording of a constitutional clause to protect the right to equality 

· the extent to which specific grounds of protection should be included 

· whether the clause should include any possible limitation.
 

Constitutional protection of racial equality would prevent legislative protections against racial discrimination from being overridden or suspended by Parliament. This could have an important impact on the native title system – we have seen before how easily the Racial Discrimination Act 1975 (Cth) can be suspended and the Native Title Act amended to our detriment.
  
(ii) A Human Rights Act for Australia

In its submission to the Consultation, the Commission recommended that the Australian Parliament should introduce a Human Rights Act.
 
A Human Rights Act would be Parliament’s commitment to a democratic system that provides transparency and accountability in all public decision-making which might impact on human rights. It could help ensure that human rights standards, such as those discussed above, are given due consideration when the Australian Government and federal public authorities make decisions that affect our rights to our lands, territories and resources.
The model of a Human Rights Act supported by the Commission would: 

· require the Australian Government to consider human rights from the earliest stages of the development of law and policy 

· require parliamentary scrutiny of new legislation to ensure that it is compatible with human rights 

· require legislation to be interpreted consistently with human rights 

· require Parliament to be notified, and to publicly respond, if a law is found to be inconsistent with human rights 

· require public authorities to act in a way that is compatible with human rights and to give proper consideration to human rights in decision-making 

· provide for an effective remedy when a public authority breaches human rights.
 
As discussed in the Social Justice Report 2008,
 a Human Rights Act would also be an important way of formally recognising the rights of Aboriginal and Torres Strait Islander peoples. In particular, the Commission believes that a Human Rights Act should include a preamble that specifically recognises the human rights of Aboriginal and Torres Strait Islander peoples. 

The Commission also recommended that special effort should be made to ensure that Aboriginal and Torres Strait Islander peoples are full and effective participants in the development of a Human Rights Act. This would provide an opportunity for us to articulate how our rights should be recognised in a Human Rights Act.

(iii) A national Indigenous representative body 

Since October 2007, I have worked with the Australian Government and an Indigenous Steering Committee to advance the establishment of a national Indigenous representative body. I provided a report to the Minister for Indigenous Affairs on the preferred model for the proposed representative body in August 2009.
 The Government is expected to provide a response to this report in October 2009.

The absence of an effective, credible body in recent years has resulted in fragmented and uncoordinated policy-making at the national level. Policy has been developed without genuine engagement with Aboriginal and Torres Strait Islander peoples. 

The creation of a national Indigenous representative body will provide governments with a national focal point from which they can source expert advice on a holistic, whole-of-government basis. The proposed model will provide the ‘meeting space’ where Aboriginal and Torres Strait Islander peoples and communities, peak bodies and interest groups will be able to focus on the bigger picture and set a longer term agenda for policy making and program delivery. It will provide the starting point for discussions and set the broad directions for policy.
 The proposed model anticipates that the national Indigenous representative body will have the ability to access expert advice across a range of issues, including native title.
 

(s) Further unfinished business

In addition to reforms to the broader governance structure, governments must attend to significant unfinished business. They include the social justice package and the Indigenous Economic Development Strategy.

Reform to these areas will complement the native title system and contribute to levelling the playing field.

(i) The social justice package

As I have highlighted in a number of my reports, the Native Title Act was intended to be just one of three mechanisms to recognise, and provide some reparation for, the dispossession of Indigenous peoples’ from their lands and waters. The Act was to be complemented by:

· a social justice package to address broader issues in the relationship between Indigenous and non-Indigenous Australians
· an Indigenous land fund, which would ensure that those Indigenous peoples who could not access native title would still be able to attain some form of justice for loss of their lands.
While the Indigenous Land Fund was established, the social justice package has never been developed. 

In preparation for the 2007 federal election, the Australian Labor Party promised to honour its commitment to implement a package of social justice measures in response to Mabo (No 2).
 The Labor Party removed reference to the social justice package in its 2009 National Platform.
 In my view, a social justice package is integral to the effective operation of the native title system and must remain a priority for the Government.

The Aboriginal and Torres Strait Islander Commission
 as well as my predecessors undertook significant amounts of work to compile detailed recommendations and proposals for a social justice package.
 Some of the recommendations support proposals discussed in this Chapter, including constitutional recognition of Aboriginal and Torres Strait Islanders peoples, the protection of cultural integrity and heritage, and increasing the participation of Aboriginal and Torres Strait Islander people in the Australian economy.

Unfortunately, these recommendations have yet to be implemented. 

I consider that it is time to revisit these recommendations and to consider the implementation of a comprehensive social justice package to complete the native title system.

(ii) Indigenous Economic Development Strategy

Economic development is an important tool in which to gain self determination and independence, but it should not come at the expense of the collective identity and responsibilities to your traditions, nor the decline in the health of your country.

As discussed in Chapter 1 of this Report, the Australian Government has committed to the development of an Indigenous Economic Development Strategy. However, the Government has not released a discussion paper or draft strategy.

I consider that an Indigenous Economic Development Strategy must be based upon Indigenous ownership and control of their lands and waters. 

Rights to land and water are critical to Indigenous communities being able to leverage economic outcomes. 

The recent amendments to the Native Title Act to allow for broader settlement packages, discussed in Chapter 1, should help facilitate economic development on Indigenous lands and assist communities to take advantage of new opportunities, such as climate change mitigation activities.

However, as I consider in Chapter 3, further reforms to the native title system are necessary to facilitate economic development. This includes providing for the recognition of commercial native title rights. Without the option of the commercial use of native title rights and interests, the ability to leverage economic development from the Indigenous estate and native title and to close the gap between Indigenous and non-Indigenous peoples is severely restricted. 

I am also concerned that the development approach adopted by governments is premised on gaining control over Indigenous communities, rather than building governance, capacity and promoting self-sustaining and self-governing communities.
  
The success of an Indigenous Economic Development Strategy will be maximised by linking it to other areas of Indigenous policy including land rights regimes, and emerging climate change and water policy. However, proactive policy developments must not be compromised by forcing Indigenous peoples to surrender their native title rights or their access to, or ownership of, their lands, waters and territories.

2.5
Conclusion

Changing the culture of the native title system will not be an easy task. The potential for reform will depend on the attitudes and commitment of all involved. 

This Chapter has highlighted the need to ensure that the native title system is supported by a strong institutional foundation, which is based on human rights principles and incorporates processes that protect and promote the rights and interests of Aboriginal and Torres Strait Islanders peoples. 

Reform to the native title system requires political will. It will also require a commitment on the part of governments and the corporate sector to enter into genuine partnerships with Aboriginal and Torres Strait Islander communities based on respect for our rights and the principle of FPIC. 

We need to encourage collaborative partnerships where Indigenous people, governments and other stakeholders work together as equal partners to achieve sustainable outcomes that realise the development aspirations of Indigenous peoples.

	Recommendations

	2.1 
That the Australian Government ensure that reforms to the native title system are consistent with the rights affirmed by the Declaration on the Rights of Indigenous Peoples.

2.2 
That the Australian Government adopt and promote the recommendations of the Expert Meeting on Extractive Industries through the processes of the Council of Australian Governments. For example, the recommendations could form the basis of best practice guidelines for extractive industries. 

2.3
That the Australian Government work with Aboriginal and Torres Strait Islander peoples to develop a social justice package that complements the native title system and significantly contributes to real reconciliation between Indigenous and non-Indigenous Australians.


Chapter 3: Towards a just and equitable native title system

3.1
Improving the native title system – the time for change is now!

As I discussed in Chapter 1 of this Report, there was a new energy and a stir of activity in the native title sector during the reporting period. 

In my previous two Native Title Reports, I have strongly argued the need to reform the native title system. Stakeholders from all sectors engaged in the native title system have also stressed the need for the Government to take significant steps to ensure that the system meets the original objectives set out in the preamble to the Native Title Act 1993 (Cth) (Native Title Act). 

The federal Attorney-General has responded to this call and has committed to improving the operation of the native title system. He has clearly identified reform to the native title system as a strategic priority.

The Attorney-General has advanced reforms to the native title system aimed at fostering ‘broader, quicker and more flexible negotiated outcomes for native title claims’.
 In particular, the Native Title Amendment Act 2009 (Cth) commenced on 18 September 2009. I have outlined these reforms in Chapter 1 of this Report. The Minister for Families, Housing, Community Services and Indigenous Affairs has also worked with the Attorney-General and native title stakeholders to bring about positive change in the system, with a particular focus on maximising the benefits derived from native title agreements.
 

However, further reform is required to realise the hopes of Aboriginal and Torres Strait Islander peoples for the system. 

There are signs that the Attorney-General recognises this. 

The Government has indicated that it is receptive to constructive and concrete ideas for reform. For example, the Attorney-General has stated:

I have an open mind as to how the operation of the system can be improved and am willing to explore ideas for reform such as the amendments you proposed in your 2008 Report.  

The Government is committed to genuine consultation with Indigenous people and other relevant native title stakeholders in exploring ways to improve the native title system. The Government will not rush into making significant change to the Native Title Act. History has shown that such change requires proper consideration and consultation.

I am greatly encouraged by the Attorney’s comments. 

Over the past 16 years, millions of dollars have been spent on the native title system. There have been minimal obvious returns for Aboriginal and Torres Strait Islander peoples. Significant studies have generated proposals for improving the operation of the native title system. Yet, many reports are now gathering dust on shelves in Canberra. 

I consider that reforms are urgently required to improve the system and fulfil the underlying purposes of the Native Title Act – including the rectification of ‘the consequences of past injustices’.
 

The native title system must be viewed holistically. Its deficiencies can only be addressed through a comprehensive reform process in which Aboriginal and Torres Strait Islander peoples are actively involved, every step of the way. I reiterate my firm belief that any reform to the native title system needs to respect the Racial Discrimination Act 1975 (Cth) and international human rights standards. Reforms must not be implemented without full consultation and the free, prior and informed consent of Aboriginal and Torres Strait Islander peoples. 
We now have a historic opportunity to transform the native title system to ensure that it truly delivers justice for Aboriginal and Torres Strait Islander peoples and facilitates our social and economic development. The Attorney must seize this opportunity and succeed where other governments have failed. To do so would leave a lasting legacy of reconciliation. 

It is therefore an optimal time to have an informed discussion about what changes should be made to improve native title.   

In Chapter 2 of this Report, I considered principles and standards that should underpin a fresh approach to native title. 

In Chapter 3, I raise a number of my concerns about the native title system as it currently operates. The purpose of this Chapter is to highlight possible options for reform and to encourage further dialogue on ways to improve the native title system. 

In particular, this Chapter considers several key areas that require attention: 

· recognition of traditional ownership 

· shifting the burden of proof

· more flexible approaches to connection evidence

· improving access to land tenure information 

· streamlining the participation of non-government respondents 

· promoting broader and more flexible native title settlement packages

· initiatives to increase the quality and quantity of anthropologists and other experts working in the native title system. 

These issues have been specifically identified throughout the reporting period as future directions for reform.
  

There are undoubtedly other elements of the native title system in need of improvement, many of which I have analysed in previous Native Title Reports. However, the range of issues raised in this Chapter indicates that governments must do more than simply tinker at the edges of the native title system to achieve social justice for Aboriginal and Torres Strait Islander peoples. 

3.2
Recognition of traditional ownership 

The recognition of native title can be empowering for traditional owners. 

The experience of Yamatji Marlpa Aboriginal Corporation is that for claimant groups

native title is not merely about gaining (generally quite limited) rights over their traditional country. What is particularly important to many claimants is the recognition and status that comes with a positive determination – that is, that the white legal system and the Australian Government recognise the existence of the group and their status as traditional owners.

Murray Wilcox, a former Federal Court judge, has also commented on the significance of formal recognition for native title claimants: 

A court decision to recognise native title always unleashes a tide of joy. I believe this has nothing to do with any additional uses of the land – generally very marginal – that the determination makes available; rather, the fact that a government institution has formally recognised the claimant group’s prior ownership of the subject land and the fact of its dispossession. That recognition is what Aboriginal peoples are seeking.

As discussed in Chapter 2, the Australian Constitution does not recognise our traditional ownership of our lands, territories and resources. Further, the legal barriers for proving native title are often insurmountable, leaving many communities without formal recognition of their traditional ownership.  

In an attempt to overcome this significant issue, Mr Wilcox has raised the idea of allowing courts to recognise traditional ownership when the claimants fall short of proving native title. 

He has suggested that the Federal Court should be empowered to make a declaration about traditional ownership based on descent, and without needing to find continuous observance of laws and customs, or to make orders about particular uses of the land.
  

This proposal is worthy of further consideration. It raises some important questions. How might it work in practice? What rights would be associated with recognition of traditional ownership, if not native title rights and interests? 

Creating a ‘second tier’ of recognition of traditional owner status could be useful in some circumstances. As the National Native Title Council (NNTC) identifies:   

Such a power would enable the regional identification of the traditional country of a claimant group even where native title has been, for example, extinguished by the grant of an extinguishing tenure.

However, in creating such a second tier, the Government should be very careful not to simply give incentives for respondent parties to ‘race to the bottom’ of the recognition ladder. As the NNTC further comments: 

[T]he capacity for the Federal Court to make a determination of ‘traditional owner status’ [must] not operate to the disadvantage of native title claimants. For example, it should not operate as an incentive to respondents to reduce their willingness to participate in consent determinations.
 

While the idea of alternative modes of recognition is innovative, I consider that the ultimate issue is: how do we transition from the existing law to a native title system that works, and thereby allows full recognition of traditional ownership? After all, the Native Title Act was intended to do exactly that – give legal recognition to the traditional owners of this land. 

The devastating reality is that native title is inaccessible and unrealistic for many traditional owners. This includes the Yorta Yorta people in Victoria, who could not clear the legal hurdles of proving native title. In my view, the answer is not necessarily to create a second tier of legal recognition of traditional ownership, but to amend the law and make native title accessible and achievable.  

However, if such amendments are not made and native title determinations remain elusive to the majority of Aboriginal and Torres Strait Islander peoples, the Government should consider and consult on how other mechanisms can acknowledge traditional ownership. Some mechanisms such as consent determinations and Indigenous Land Use Agreements (ILUAs) already exist, but their use as tools for recognition could be promoted and made more attractive and accessible to the parties. 

3.3
Shifting the burden of proof 

(t) Background

Over the past five years, I have consistently voiced my concerns that the evidential burden of proving native title is simply too great. Similarly, Les Malezer has argued that the onus upon Aboriginal and Torres Strait Islander peoples of proving that they have a customary connection to their lands is one of the ‘fundamentally discriminatory aspects’ of the Native Title Act.

This view is shared by the United Nations Committee on the Elimination of Racial Discrimination, which has expressed concern: 

about information according to which proof of continuous observance and acknowledgement of the laws and customs of indigenous peoples since the British acquisition of sovereignty over Australia is required to establish elements in the statutory definition of native title under the Native Title Act. The high standard of proof required is reported to have the consequence that many indigenous peoples are unable to obtain recognition of their relationship with their traditional lands. ...

[The Committee] recommends that the State party review the requirement of such a high standard of proof, bearing in mind the nature of the relationship of indigenous peoples to their land.

As one academic put it, ‘the question should not be how we can deal with indigenous “claims” against the state, but rather how can the colonisers legitimately settle and establish their own sovereignty’.
 

One way to address this problem could be to amend the Native Title Act to provide certain presumptions in favour of native title claimants. For instance, there could be a presumption of the ‘continuity of the relevant society and the acknowledgement of its traditional laws and observance of its customs from sovereignty to the present time’.
 Once these presumptions are triggered, the burden would shift to the respondents to rebut the presumptions with proof to the contrary. 

Such an approach is not inconsistent with the Native Title Act. The preamble states that the High Court has held that the common law ‘recognises a form of native title that reflects the entitlement of the indigenous inhabitants of Australia, in accordance with their laws and customs, to their traditional lands’. Presumptions in favour of the native title claimants would simply recognise and give respect to this fact. 

Nor would this approach be novel. As I outlined in my submission to the Senate Standing Committee on Legal and Constitutional Affairs Inquiry into the Native Title Amendment Bill 2009, there are a number of laws in Australia in which a presumption is made or certain elements must be proven, after which the burden of proof shifts to the respondent.
 

In most cases the government party would presumably take on the role of adducing evidence to rebut the relevant presumptions. In my view, this is appropriate. Government parties typically hold a lot of information relevant to the claim. Governments are also better resourced than native title claimants. Significantly, governments are responsible for dispossession. 

As Tony McAvoy comments:

The evidence which traditional owners inevitably have to rely upon for that period which is beyond the living memory of traditional owners comes from the government. That material is often in the hands of the government or government functionaries ... The state has the resources and the capacity to look at the material itself. If it wants to challenge the continuity of particular people’s connection then let them do so. Let them access their own material and do so. Instead, the onus is placed upon the traditional owners and complaints are made about the length of time it takes for claims to be settled.

Shifting the burden of proof is intended to encourage positive outcomes in a higher proportion of native title claims, either by consent or through litigation. If the burden of disproving a claim rests more heavily on the respondents, states and territories may be more inclined to settle claims with strong prospects of success by consent. It could mean, as Justice North and Tim Goodwin argue, that for ‘most cases moving towards resolution by consent determination, the timeline would be streamlined beyond recognition and the costs of such a process would be reduced out of sight’.
 

However, this reform alone may not lead to better outcomes for native title claimants. A respondent would still be able to defeat a native title claim due to the operation of s 223, as currently interpreted and applied. And unless the attitudes and behaviours of states and territories change, the system will likely remain highly adversarial in nature. 

In this section, I consider: 

· what could trigger the presumptions in favour of native title claimants  

· the benefits of a presumption of continuity

· proposals for reforms to terminology associated with the application of s 223 of the Native Title Act, including ‘traditional’, ‘connection’ and ‘substantial interruption’

· the need for fundamental changes in the attitudes and behaviours of states and territories to make these reforms work.

(u) Triggering presumptions in favour of native title claimants 

One option for further consideration is to amend the Native Title Act to shift the burden of proof once native title claimants meet the registration test. Section 190A of the Native Title Act requires the Native Title Registrar to assess the merits of a native title claim, requiring the native title applicants to submit evidence to: 

· identify the area subject to native title

· identify the native title claim groups

· identify the native title rights and interests under claim

· provide a factual basis to the claim

· establish a prima facie case that at least some of the native title rights and interests claimed in the application can be established.
 

Using the registration test to trigger a shift in the burden of proof could allay fears that such a change would result in opening the ‘floodgates’. The Native Title Act also includes a number of other procedural requirements related to the registration test that could act as a safeguard to address floodgate concerns.
 

If this proposal is adopted, it is important that the bar for meeting the registration test is not raised. This would simply shift the current problems of proof to an earlier stage in the claims process. It would also jeopardise access to the important procedural rights that are gained through registration and place the assessment of evidence outside the court system. 

Alternatively, the presumption could be engaged (and the burden shift) once the native title claimants prove certain threshold matters.

Chief Justice French of the High Court of Australia has suggested that the Native Title Act could be amended to provide for a presumption in favour of native title applicants, which ‘could be applied to presume continuity of the relevant society and the acknowledgement of its traditional laws and observance of its customs from sovereignty to the present time’.
 A presumption could apply:  

to an application for a native title determination brought under section 61 of the Act where the following circumstances exist:

(a)
the native title claim group defined in the application applies for a determination of native title rights and interests where the rights and interests are found to be possessed under laws acknowledged and customs observed by the native title claim group

(b)
members of the native title claim group reasonably believe the laws and customs so acknowledged to be traditional

(c)
the members of the native title claim group, by their laws and customs have a connection with the land or waters the subject of the application

(d)
the members of the native title claim group reasonably believe that persons from whom one or more of them was descended, acknowledged and observed traditional laws and customs at sovereignty by which those persons had a connection with the land or waters the subject of the application.
 

The Chief Justice further suggests that, once the above circumstances exist, the following could be presumed in the absence of proof to the contrary: 

(a)
that the laws acknowledged and customs observed by the native title claim group are traditional laws and customs acknowledged and observed at sovereignty

(b)
that the native title claim group has a connection with the land or waters by those traditional laws and customs

(c)
if the native title rights and interests asserted are capable of recognition by the common law then the facts necessary for the recognition of those rights and interests by the common law are established.

Justice North and Tim Goodwin have also suggested legislative amendment to establish a reverse onus of proof in native title applications. As to the circumstances that would engage such a reverse onus, they comment:

Applicants would need to show that there were Indigenous people at sovereignty occupying the land in question according to traditional laws and customs. The onus would then shift to the respondents to demonstrate that the other requirements of the Yorta Yorta test do not exist.
  

The circumstances that would trigger a presumption are worthy of further consideration. Yet, a common theme from these proposals is that once the presumptions are triggered, it should fall to the respondents to adduce evidence to rebut the presumptions and prove the contrary. 

(v) A presumption of continuity

At the very least, the Native Title Act should provide for a presumption of continuity.

To prove native title, claimants are required to demonstrate continuity: 

· of a society from sovereignty to the present

· in the observance of law and custom

· in the content of that law and custom.

However, as Justice North and Tim Goodwin have observed,  

those who have been most dispossessed by white settlement have the least chance of establishing native title. They find it hardest, and usually impossible, to establish that they belong to a society which has led a continuous vital existence since white settlement because the policy of the settlers had the effect of destroying or dissipating members of the society. Consequently Indigenous people who were connected to areas the subject of greater white settlement are further dispossessed of their lands by the operation of native title law.

The application of the tests for continuity, derived from Yorta Yorta v Victoria (Yorta Yorta) 
 has had a devastating effect on native title claims. For example, the Larrakia people were unable to prove their native title claim over Darwin because the Federal Court found their connection to their land and their acknowledgement and observance of their traditional laws and customs had been interrupted – even though they were, at the time of the claim, a ‘strong, vibrant and dynamic society’.

Chief Justice French is of the view that a presumption:

could be applied to presume continuity of the relevant society and the acknowledgement of its traditional laws and observance of its customs from sovereignty to the present time. …  And if by those laws and customs the people have a connection with the land or waters today, in the sense explained earlier, then a continuity of that connection, since sovereignty, might also be presumed.

The Native Title Act should specify that, where a claimant meets the threshold for triggering a presumption, continuity in the acknowledgement and observance of traditional law and custom and of the relevant society shall be presumed, subject to proof of substantial interruption. This would clarify that the onus rests upon the respondent, usually the government party, to prove a substantial interruption rather than upon the claimants to prove continuity.

This would mean that, if the respondent chose not to challenge the presumption, the parties could, in practice, disregard a substantial interruption in continuity of observance of traditional laws and customs.

However, these reforms alone would not lead to a just and fair native title system. They need to be accompanied by amendments to s 223 of the Native Title Act and, most importantly, shifts in the attitudes and behaviours of states and territories.   

(w) Reforms to section 223 of the Native Title Act 

Section 223 of the Native Title Act defines ‘native title’ and the rights and interests which constitute it. These include hunting, gathering, fishing and other statutory rights and interests.

Section 223 has been interpreted and applied in successive court decision in ways that deny the promise of recognition inherent in the preamble to the Native Title Act. Consequently, reforms to s 223 are required to ensure that the proposed presumptions operate fairly and justly. 

This includes clarifying the definitions of ‘traditional’ and ‘connection’ as used in s 223(1) and the related concept of ‘substantial interruption’. 

(i) Clarify the definition of ‘traditional’ 

Native title rights and interests must be ‘possessed under the traditional laws acknowledged, and the traditional customs observed’ by the claimants.

Courts have interpreted ‘traditional’ to mean that laws and customs must remain largely unchanged.
 If this interpretation of ‘traditional’ is retained, it may be too easy for a respondent to rebut the presumption of continuity by establishing that a law or custom is not practiced as it was at the date of sovereignty. 
I recommend that ‘traditional’ should encompass laws, customs and practices that remain identifiable through time. This would go some way to allowing for recognition of Indigenous peoples’ rights to culture and would also clarify the level of adaptation allowable under the law.
  

(ii) Clarify the definition of ‘connection’

Section 223 requires that claimants ‘have a connection with the land or waters’ that is the subject of the claim, and have such a connection by virtue of their traditional law and customs. 

The Native Title Act should explicitly state that claimants are not required to have a physical connection with the land or waters. 

Requiring evidence of physical connection sets an unnecessarily high standard that may prevent claimants who can demonstrate a continuing spiritual connection to the land from having their native title rights protected and recognised.

Since the Full Federal Court decision in De Rose,
 the courts have rejected the need for the claimants to demonstrate an ongoing physical connection with the land. However, setting this out clearly in s 223 would assist to clarify this issue for courts and parties.
(iii) Clarify what constitutes ‘substantial interruption’

In the Native Title Report 2008, I proposed amendments to the Native Title Act to address the court’s inability to consider the reasons for an interruption to the observance of traditional laws and customs.
 

Currently, the definition of native title in the Native Title Act does not require continuity, and for this reason, the Act similarly does not contemplate what constitutes a break in continuity. However, the courts have interpreted the Native Title Act as requiring literal continuous connection, ignoring ‘the reality of European interference in the lives of Indigenous peoples’.

In Yorta Yorta, the High Court stated that ‘the acknowledgement and observance of those laws and customs must have continued substantially uninterrupted since sovereignty’.

Yet, as Justice North and Tim Goodwin have stated, ‘[a]lthough the Yorta Yorta test includes certain ameliorating considerations, such as that the continuity required need not be absolute as long as it is substantial, the ameliorating factors have not had any significant practical effect’.
  

What constitutes a ‘substantial interruption’ is open to interpretation. As discussed above, the claim of the Larrakia people illustrates the vulnerability and fragility of native title, as currently interpreted. A break in continuity of traditional laws and customs for just a few decades was sufficient for the Court to find that native title did not exist. However, Justice Mansfield found that the Larrakia people ‘clearly’ existed as a society in the Darwin area with a structure of rules and practices directing their affairs.

Although referring to the text of s 223 as the basis for its decision, the majority in Yorta Yorta made a policy choice, although not expressly, in favour of a restricted entitlement to a determination of native title. No reference was made by the Court to the purpose of the Native Title Act to redress past injustices. 

A consequence of this construction of s 223 is that there is little room to raise past injustice as a counter to the loss of, or change in, the nature of acknowledgment of laws or the observance of customs. 

Further, in cases where the claimant group has revitalised their culture, laws and customs, a comparatively minimal interruption should not be sufficient to defeat a claim to native title. 

A shift in the burden of proof alone would not be sufficient to address the issues around continuity of connection that arise from the Yorta Yorta test. 

In order to address this injustice, I recommend legislative amendments to address the Court’s inability to consider the reasons for interruptions in continuity. Such an amendment could empower Courts to disregard any interruption or change in the acknowledgement and observance of traditional laws and customs where it is in the interests of justice to do so.

For example, amendments could provide:

· for a presumption of continuity, rebuttable if the respondent proves that there was ‘substantial interruption’ to the observance of traditional law and custom by the claimants.

· that where the respondent establishes that the society which existed at sovereignty has not since then continuously and vitally acknowledged laws and observed customs relating to land (as required by the Yorta Yorta test), any lack of continuity or vitality resulting from the actions of settlers is to be disregarded.
 This could be achieved through providing a definition or a non-exhaustive list of historical events to guide courts as to what should be disregarded, such as the forced removal of children and the relocation of communities onto missions.

These amendments would complement a shift in the burden of proof.

(x) Shifting the attitudes of states and territories 

Providing for presumptions and shifting the burden of proof can lead to better outcomes for native title claimants. However, as Justice North and Tim Goodwin observe, such provisions will 

not solve the whole problem. … Much will depend on the position taken by State respondents. Under the reverse onus amendment provision it would be still open to the respondents to prove lack of necessary continuity or that the applicants do not belong to the relevant society. It remains to be seen whether State respondents or other respondents would attempt such proof. … Unless State respondents react to the spirit of the change as well as to the letter, the benefits of the reduction of cost and delay otherwise available might not eventuate.
  

I reiterate my belief, expressed in Chapter 2 of this Report, that there needs to be a fundamental shift in the attitudes of the states and territories to make these reforms work. I also believe that the Australian Government needs to play a leadership role in encouraging states and territories to change their behaviour, including through using its financial position and the processes of the Council of Australian Governments.

3.4
More flexible approaches to connection evidence

(y) Overview of connection evidence requirements 

Sections 87 and 87A of the Native Title Act provide that the Federal Court may make a consent determination of native title when it is within its power and appropriate to do so. 

As described by Justice Greenwood in the Kuuku Ya’u decision:
Section 87 … provides that if … the parties reach agreement on the terms of a proposed consent order in resolution of the proceeding (the agreement being filed in the Court) and the Court is satisfied that such orders are within power, the Court may make orders in or consistent with those terms, if it appears to the Court to be appropriate to do so. As to the question of power, s 13(1) of the Act provides that an application for a determination of native title may be made to the Court under Part 3 in relation to an area for which there is no approved determination of native title. The Act encourages parties to resolve such applications by negotiation, mediation and ultimately agreement rather than contested adversarial proceedings.

In most instances, state and territory governments set requirements that native title claimants must meet before the state or territory will engage in mediation or negotiations. In general, state and territory governments want to be ‘satisfied that the claim meets the evidentiary requirements of the NTA and case law, in particular s 223 and the requirement for proof of connection’.

States and territories determine their own connection evidence requirements. These requirements are generally set out in guidelines and other policy documents.
 The connection requirements differ between state and territories. Figure 3.1 sets out an example of a state process for assessing connection material. Note that in stage two of this process, claimants are required to provide a ‘Native Title Report’ to the state, including evidentiary material such as reports, affidavits and transcripts.  
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(z) What are some of the problems with connection evidence requirements?

The connection evidence requirements imposed by states and territories can be onerous. For example, in Hunter v State of Western Australia (Hunter),
 North J considered that the burden upon the claimants to satisfy Western Australia’s Guidelines for the Provision of Information and Support of Applications for a Determination of Native Title did ‘not seem to fulfil the purpose of ss 87 and 87A, namely, to assist in resolving applications quickly and with minimal cost’.
 

He further commented: 

The power conferred by the Act on the Court to approve agreements is given in order to avoid lengthy hearings before the Court. The Act does not intend to substitute a trial, in effect, conducted by State parties for a trial before the Court. Thus, something significantly less than the material necessary to justify a judicial determination is sufficient to satisfy a State party of a credible basis for an application. …


It is to be hoped that the State will give careful consideration in future matters under s 87 and s 87A to easing the present unnecessary burden either placed on or assumed by native title applicants.
 

Similarly, the authors of a report on a Native Title Connection Workshop facilitated by the National Native Title Tribunal (NNTT) and the Australian Institute for Aboriginal and Torres Strait Islander Studies (AIATSIS) in 2007 commented that ‘in most jurisdictions the current processes have simply relocated the evidentiary process from the Court to, largely, State or Territory governments’.
 This shift is problematic, especially considering that the state and territory governments are also the primary respondents. The unfettered ability of states and territories to impose and unilaterally alter these requirements creates an inequality of bargaining power.   

Meeting the requirements for connection materials imposed by the states and territories places under-resourced Native Title Representative Bodies (NTRBs) under a heavy burden. As observed in the Native Title Report 2004, ‘connection reports require a substantial investment in terms of human and financial resources’.
 

Compiling connection materials is time consuming and can lead to significant delays. The NNTT identifies ‘the timely preparation and assessment of native title connection materials’ as critical for ensuring the steady progress of native title applications to resolution through mediation. Yet, this task is ‘the primary source of delay in resolving many claimant applications’.
 

Some have suggested that uncertainty surrounding the criteria used by the Court in applying ss 87 and 87A further complicates this process and contributes to the early demands for significant connection materials. 

The Court may make an order under ss 87 and 87A only when ‘it is appropriate to do so’. The concept of ‘appropriate’ has been considered to be ‘elastic’.

In Hunter, North J indicated that ‘[i]n most circumstances the fact of agreement will be sufficient evidence upon which the Court may act’.
 However, as Tony McAvoy observes, the approach:

varies depending on which of the Justices of the Court are sitting on the matter ... on one view, it seems that nothing less than evidence meeting all the essential elements of native title will suffice.
  
The Victorian Government has commented that:

so long as what is expected by the Act regarding a consent determination is unclear, parties will feel compelled to provide, and to demand, more rather than less, for fear of falling short of the Federal Court’s expectations.

(aa) Possible solutions

(i) Legislative responses 

One response to the issue identified by the Victorian Government, and others, could be to remove the requirement that the Court must be satisfied that it is ‘appropriate’ to make the order sought by the parties (that is, to approve their agreement). Alternatively, ss 87 and 87A could be amended to give greater guidance as to what Courts should consider when determining whether it would be appropriate to grant the order. 

For example, the Victorian Government has suggested that an amendment to s 87 ‘should be aimed at alerting the Federal Court to questions of the strength and fairness of process in reaching agreement worthy of a consent determination, and not just the evidentiary facts themselves’.
 This could involve the Court being satisfied that ‘the agreement is genuine and freely made on an informed basis by all parties, represented by experienced independent lawyers’.
 
It has also been suggested that the examination of appropriateness should be confined to the consideration of whether the parties have had appropriate legal advice.
 

This focus on the ‘strength and fairness of process’ could have a further advantage of providing incentives to governments to ensure that native title claimants are adequately resourced and represented. 

Introducing presumptions in favour of native title claimants may also help alter the expectations of states and territories as to the connection materials that native title claimants must marshall. Justice North and Tim Goodwin suggest that:

If the law required the applicants to establish only that Indigenous people occupied the land in question at sovereignty, State respondents would doubtless alter their practices, rewrite the guidelines, and in many cases make agreements for determinations of native title without delay and consequently with much reduced cost.
 

(ii) Policy responses 

Ultimately, the solutions to the onerous connection evidence requirements imposed by the states and territories will not lie in legislative reform alone. A fundamental change in attitudes on behalf of states and territories is essential to reducing the adversarial nature of the native title system, which is reflected by the burdens placed upon native title claimants to produce connection materials. 

Rita Farrell, John Catlin and Toni Bauman observe that ‘[t]he States and Territories have an obligation and responsibility to act in the public interest and to be satisfied that they will be entering into agreements on behalf of their constituents with the people who hold native title over a particular area’.
 

However, states and territories need to understand that it is also in the public interest to arrive at agreements without unnecessary delay and expense. And, as I discussed in Chapter 2 of this Report, governments also have a responsibility to protect our rights and interests.

The legislative responses outlined above may go some way to encourage changes in attitude and behaviour. However, the Australian Government clearly has an important role to play in leading the process of change through non-legislative means. The Australian Government has a great deal of financial leverage with which to influence state behaviour and encourage the making of consent determinations.

For example, the Australian Government could play a leading role in setting national standards for connection requirements. These standards should be aimed at improving the likelihood of agreements being reached and claims being resolved with minimal delay and expense. The report of the NNTT / AIATSIS ‘Getting Outcomes Sooner Workshop’
 outlines some best practice principles that could inform the development of national standards (see Text Box 3.1). 

	Text Box 3.1: Report of the ‘Getting Outcomes Sooner Workshop’ - July 2007


	Best practice principles 

Basing connection processes on the following principles would significantly enhance connection outcomes:

· Connection assessment processes are non-adversarial and observe the principles of good faith, co-operation and goodwill. In other words, the preparation and assessment of connection materials should form part of the mediation framework, and not be a precursor to it. 
· All parties are mindful of resource limitations and plan together to ensure practical outcomes and realistic timeframes for preparing research and assessing connection.

· The early scoping of connection requirements with independent process management can:

· clarify the needs and expectations of all parties

· assist the parties to narrow the research brief by identifying specific issues that need to be addressed and eliminate issues that are not contentious

· identify areas of concern

· clarify threshold issues which match the nature of agreements

· establish appropriate methods for incorporating direct evidence from Indigenous witnesses and the preferred formats for presenting research

· facilitate regular meetings between the authors of the connection reports and government representatives

· establish ways of keeping all parties informed

· establish processes for tenure research

· investigate the possibilities of parallel processes.

· Collaboration and co-operation involves the sharing of information, resources and support to produce reports in a timely manner and takes place during the production and assessment of research, with frequent consultation.

· Independent analysis of what is succeeding and what is unsuccessful will assist native title researchers, lawyers and claimants.

Suggested policy and strategic changes 

A number of suggestions were made at the workshop that would require a significant shift in the policies of governments at state, territory and Commonwealth levels including:

· state and territory governments removing their requirement for comprehensive proof of connection before entering into negotiations

· developing a national framework and standards

· forming a national panel of peer review experts.


3.5
Improving access to land tenure information 

The progress of native title claims depends greatly on the time it takes states and territories to release land tenure information and assess it. Claimants invest significant human and financial resources to prepare claims. However, the discovery of historic and extinguishing tenures after a claim has been initiated can significantly undermine this investment in resources. 

I consider that native title claimants should be able to access relevant tenure history information at the earliest possible opportunity. The Australian Government could facilitate this through statutory amendment and / or by use of financial and other leverage over the policies and practices of the states and territories. For example, state and territory governments should be required to provide comprehensive tenure information to the native title claimants and their representatives before requiring the native title claimants to submit connection reports.

The appropriate party to provide tenure information is the government party. The states and territories are responsible for land administration in their respective jurisdictions. As they also hold the relevant information, and have the resources to commit, the state and territory governments are in the best position to undertake thorough tenure searches and provide tenure information to claimants at the earliest possible opportunity. 

The costs and delays described above can also be attributed to the lack of readily accessible, comprehensive land tenure information. Improving access to land tenure information could significantly reduce the time and costs associated with claims processes. 

In 2004, a National Summit on Improving the Administration of Land and Property Rights and Restrictions (the Summit) was held to consider ways to improve the supply of information concerning land and property rights, obligations and restrictions (RORs) in Australia.

One of the issues considered at the Summit was the increasing difficulty experienced in every jurisdiction in obtaining comprehensive information on RORs affecting the use and / or ownership of land and property.

For example, Barry Cribb of the Department of Land Information in Western Australia informed the Summit that there are over 180 different types of property interests residing in some 23 custodian agencies in Western Australia alone. An interest may be a ROR that affects the use and / or enjoyment of land. Types of interests include easements and environmental, cultural, planning, building and health interests. Mr Cribb raised a number of concerns including that:

· the majority of property interests are not held in the Torrens Register

· there is no definitive source of interests in land

· there is no mechanism for the recognition or discovery of new interests.

I consider that there is a further deficiency with the current level of access to tenure information. Aboriginal and Torres Strait Islander peoples have varying degrees of access and control of at least 20% of the Australian continent.
 However, there is currently no baseline information that defines on a national basis the lands, waters, and tenures that make up the Indigenous estate.  

At the Summit, Margaret C Hole AM considered that ‘it is desirable to provide a registration system that discloses all things relating to title including ownership, mortgages, leases, easements, covenants, planning requirements, zoning, geographical restrictions, weather patterns, demographics etc’.
 

Since 2004, considerable work has been undertaken to address the concerns raised at the Summit. This includes a project initiated by the National Land and Water Resource Audit with the intention of creating a land tenure data set with Australia-wide coverage.
 

Further, the NNTT, in collaboration with other Australian Government agencies, is pursuing the development of a National Information Management framework for land tenure through ANZLIC – the Spatial Information Council, which is the intergovernmental body for spatial information.

I support the establishment of a comprehensive national information management database that co-ordinates national and jurisdictional land tenure information. To improve accessibility, this database could be made available online. 

States and territories should be encouraged to provide a full inventory that maps the various tenures across their jurisdictions to contribute to such a database. This database should include native title rights and interests and other forms of Indigenous tenure, and lands where tenure resolution is required.
 

An online national land tenure database would significantly increase the ability of claimants to access information and reduce pressure on their resources.
3.6
Streamlining the participation of non-government respondents 

There are frequently a large number of parties to native title proceedings. This can lead to unnecessary delays, costs and the frustration of settlement efforts. 

The Australian Government has acknowledged that the numbers of respondent parties in native title claims is unacceptable. In Australia’s comments to the United Nations Human Rights Committee, the Government said:

The involvement of a large number of non-government respondent parties in native title claims contributes to the complexity, time and cost of claims. While the interests of non-government respondents need to be considered to ensure sustainable outcomes, respondents should be concerned to clarify the interaction between Indigenous and non-Indigenous property rights, not to expend public resources on determining whether native title exists.

The participation of respondents in native title proceedings must be managed effectively. Addressing the problems associated with excessive party numbers and improving the processes involved to become a party is critical to improving the efficiency of the native title system. 

I believe that the current balance between the representation of native title and non-native title interests is poorly struck. Consideration needs to be given to a number of matters concerning the participation of respondents in native title claims, including: 

· the role of state and territory governments in representing respondent interests 

· party status

· processes for removing parties

· representative parties

· funding for respondent parties.

(ab) The role of state and territory governments

The role of governments in a native title claim is primarily to represent the interests of the community and to test the validity of the claim. 
Consequently, South Australian Native Title Services comments that:

Amendments should provide that the Federal Court should rely on the first respondent, being the State Government, to represent all respondent interests whose interests are gained from a grant of rights from the State…The State under legislation manages for example the Fishery or the Mineral resources for the public generally and as such, the State as the grantor of such interests is best placed to represent all persons holding such interests in the native title context.

Consistent with this, Daniel O’Dea of the NNTT stated:

Bearing in mind that the State goes to great lengths to ensure that all extant interests are listed in schedules to all determinations and that those interests will prevail over the native title interests to the extent of any inconsistency, it is arguable there is no real need for current holders [of those interests] to actively participate.

Given the role that state and territory governments play, I agree that the involvement of so many respondents in native title claim proceedings should be reappraised. Options for reform are discussed below. 

(ac) Party status

To streamline the participation of non-government parties, the Native Title Act should include stricter criteria that respondents must meet in order to become and remain parties to native title proceedings.

	Text Box 3.2: Section 84 of the Native Title Act 1993 (Cth) 

	Section 84 of the Native Title Act identifies who can become a party to a native title claim. In essence, the Act divides potential parties into two groups: those who have a specified interest in the proceeding, and those who fall within broad catch-all provisions. 

Section 84 of the Native Title Act provides an extremely broad test for party status. The result is that there can be hundreds of parties to native title proceedings. In addition, the breadth of this test means that, exceptional cases aside, there is virtually no prospect of the claimant successfully challenging the addition of a particular respondent.

Amendments made to s 84 in 2007 included some positive elements.
 For example, the amendments narrow one ground for eligibility as a party from ‘interests’ to ‘interest ... in relation to land or waters’.
 The Court must now additionally consider whether it is ‘in the interests of justice’ to add a party that seeks to be joined after proceedings are already underway.
 However, these amendments only apply to applications lodged on or after the date the amendments came into effect. The result is that the amendments do not apply to the 500 or so native title claims that had already commenced. 


The following options should be considered. 

The threshold for joinder as a party could be amended to reflect more traditional tests for standing in civil proceedings, such as the ‘special interest’ test under general law
 or the ‘person aggrieved’ test under the Administrative Decisions (Judicial Review) Act 1977 (Cth).

Another alternative would be to require the party seeking to be joined to satisfy criterion set out in Order 6 Rule 8 (Addition of Parties) of the Federal Court Rules, which includes that joinder of the person ‘is necessary to ensure that all matters in dispute in the proceeding may be effectually and completely determined and adjudicated upon’. 

A further option is to revisit the criteria in ss 84(3) and 84(5). The following persons are among those who are entitled to be parties to a native title claim:

· a person whose interest, in relation to land or waters, may be affected by a determination in the proceedings

· any person who, when notice of a native title claim is given, holds a proprietary interest that is registered on a public register in relation to any of the area covered by the application.

Such persons could be required to show that their interests are likely to be substantially affected by a determination in the proceedings. The Native Title Act could provide that a person claiming that their interests are substantially affected must make an application to the Court before they can be joined as a party.
 The application should set out how the person’s interests are likely to be substantially affected if the Court were to make the determination sought. The claimant and the primary respondent should then have an opportunity to make submissions to the Court. 

Alternatively, the Government could explore options to enable a reduced form of participation in native title proceedings for certain respondents, such as those who may seek only to be added as a party to ensure that their rights and interests are preserved under any final determination. 

It may not be necessary to afford full procedural and other rights to such parties. A tiered system of participation may allow for certain procedural matters to be dealt with more expeditiously by only requiring the consent of the ‘key players’ to the proceeding, usually the native title claimant and the government party.
If these amendments are made, the Court would retain the discretion as to whether to join the person as a party. However, raising the threshold for addition as a party, as well as requiring the proposed respondent to carry the burden of proof in establishing why they should be added, would contribute to the more effective management of the number of parties to claims. 

In particular, claimants and primary respondents would have a firmer basis on which to challenge the addition of parties whose interests appear peripheral or adequately represented by other parties, together with a formal opportunity to make that challenge before the Court. 

(ad) Removal of parties throughout proceedings

Many people who become parties when a native title claim is first made may lose their relevant interest as the claim progresses. This might be due to changed circumstances over the intervening years or due to the fact that extinguishment is often not considered until late in the proceeding.  

The Native Title Act already provides for the removal of parties from proceedings. Section 84 of the Act details a number of ways a party may be removed from the proceeding, such as through leave of the Court after the proceeding has begun.
 Section 84(9) also states that the Court is to consider making an order that a person cease to be a party if the Court is satisfied that the person no longer has interests that may be affected by a determination in the proceeding. 

However, the Court’s powers to remove parties are not used regularly or consistently throughout native title proceedings. The most recent amendments to the Native Title Act give the Federal Court ‘a central role’ over the management of native title proceedings.
 Complemented by focused amendments to provisions related to respondent parties, this power could enable proceedings and agreements to progress more efficiently. 

The negotiation of the Thalanyji consent determination provides a practical example of where the Court’s power to remove parties has been utilised: 

the NNTT, in co-operation with the registrars of the Federal Court, sought the making of orders by His Honour, essentially in the character of a springing order, which required all parties, except specified parties who were actively participating, to notify the Court of their intention to remain a party within a specified time. Failure to do this would lead to those parties losing that status. Due to the number of parties, the process involved a great deal of correspondence and telephone communication and was extremely time-consuming. However, in the end, in the Thalanyji matter, a significant number of parties (approximately one third) chose to withdraw voluntarily and, subsequent to the springing orders being made, all the remaining parties consented to the determination in the form proposed to the Court.
 

This example demonstrates the benefits of requiring parties to advise the court on a periodic basis how their interests continue to be affected by the proceedings in order to remain a party. I consider that the Native Title Act should be amended to require this. Such a process may assist with managing the current numbers of parties to native title proceedings. 
Specifically, ensuring a regular ‘clean up’ of the party list could be achieved through amendments to s 84(9) of the Native Title Act. The Court should be required to regularly review the party list for all active native title proceedings and, where appropriate, require a party to show cause for its continued involvement. 

The NNTT may also have a role to assist the Court, drawing on its expertise and access to information necessary to undertake such a review. The NNTT could also provide advice to the Court about parties that no longer hold the necessary interest to maintain party status.
 

If the above proposals to raise the threshold for party status were to be adopted, this could encourage the more effective utilisation of the Court’s power to remove parties. Above all, it would enable claimants and respondents to more effectively challenge the ongoing involvement of parties whose interests have faded or disappeared during the life of the claim. 

(ae) Exploring the potential for using representative parties

The use of representative parties may also assist in the management of the number of respondents to native title claims. 

Representative parties can already be used in Federal Court proceedings in a number of circumstances. In particular, Order 6, Rule 13 of the Federal Court Rules deals with representative respondents. It enables the Court, at any stage in proceedings, to appoint any one or more of the respondents to represent others with the same interests. 

Further consideration could be given to how this rule or a similar rule could be used to achieve a more rational management of parties in native title proceedings. The Australian Government could also explore legislative amendments to facilitate the appropriate use of representative respondents to streamline native title litigation. 

(af) Improving transparency in respondent funding processes 

Currently, respondents may be funded by the Commonwealth under the ‘respondent funding scheme’ to participate in native title proceedings.
 The Attorney-General may make guidelines that are to be applied in authorising the provision of assistance.

I consider that greater transparency in the implementation and operation of this funding scheme is required. 

In 2006, the Australian National Audit Office observed that the Attorney-General’s Department ‘is unable to evaluate either the effectiveness of the Respondents Scheme at either the individual grant level or the contribution the programme is making to the larger Native Title System outcome’.

In particular, little information is available regarding which parties are being funded to participate in the proceedings, how the Attorney-General’s funding guidelines (the Guidelines)
 are being applied and whether the ongoing funding of particular parties is appropriate.

The Native Title Act and the Guidelines need to ensure greater transparency in the funding process. 

For example, the Guidelines allow for the withdrawal of funding in certain circumstances, including where the respondent fails to act reasonably.
 Yet, the reference to a failure to act reasonably is not defined or clarified. It might be appropriate for s 213A or the Guidelines to be amended to stipulate that recipients of funding under the scheme must agree to abide by standards applied to the Commonwealth and its agencies under the Commonwealth model litigant guidelines appended to the Legal Service Directions.
 Section 213A or the Guidelines could also stipulate that failure to comply with these standards may result in withdrawal of funding.

Further, the Guidelines or s 213A could be amended to articulate a mechanism by which other parties or the appointed mediator can apply to the Attorney-General to have a party’s funding withdrawn where a respondent inappropriately undermines the conduct or resolution of a claim. This could occur, for example, where the appointed mediator is of the view that the party has refused to make a bona fide and reasonable endeavour to resolve the dispute.

3.7
Promoting broader and more flexible native title settlement packages

(ag) Background

The challenge is … to effectively engage … and to transform the potential wealth that participation in resource extraction may bring, into a sustainable social and economic future for those communities most impacted by the resources boom.

In this section, I consider the changes to law and process that are required to promote broader and more flexible native title settlement packages to support our social and economic development.

The 1998 amendments to the Native Title Act introduced a legal framework and process for the negotiation of ILUAs between native title holders and others about the use and management of lands, waters and resources. This agreement-making framework has gone some way to encourage negotiated outcomes and avoid costly litigation. As at 30 June 2009, 389 ILUAs had been registered with the NNTT.
 See Map 3.1 for further information on ILUAs across Australia.

	Map 3.1: Registered Indigenous Land Use Agreements as at 30 June 2009
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Since 1996, Rio Tinto alone has signed nine major development agreements and negotiated more than 100 exploration agreements across Australia. This has resulted in a commitment of approximately $1.4 billion in social and economic investment over the next 20 years to Indigenous communities.

However, the Government is concerned that the benefits accruing to Indigenous interests under native title agreements are not adequately addressing the economic and social disadvantage faced by Indigenous communities.
 It has been estimated that only 12 of the hundreds of agreements that have been negotiated between traditional owners and industry provide substantial benefits to Aboriginal and Torres Strait Islander people and exhibit principles embodying best practice in agreement-making.
 

Further, agreements often deliver little in terms of cultural heritage protection or environmental management beyond what is already available under general legislation, and often require traditional owners to surrender their native title rights and interests.

As discussed in Chapters 1 and 2 of this Report, the Government is seeking to build partnerships with Indigenous communities through ‘equitable agreements’.
  

Recent amendments to the Native Title Act enable the Federal Court to make determinations that cover matters beyond native title.
 The Native Title Amendment Act 2009 (Cth) clarifies that the Court can make orders that reflect agreements made by the parties. 

There are a number of matters that could be included in such agreements, including economic development opportunities, training, employment, heritage, sustainability and existing industry principles.
 

The power for the Court to make orders about matters other than native title may also provide a mechanism for the ‘alternative recognition of traditional ownership’ (discussed in section 3.2, above), even in cases where native title was not determined to exist.  

These reforms can ensure that agreements are formally recognised and more readily enforceable. This approach could also encourage parties to negotiate native title claims more laterally, creatively and flexibly, rather than to simply negotiate on an ‘all or nothing’ basis in relation to the determination of native title.

For example, the South Australian Native Title Services commented as follows:

Depending on the terms of the agreement, native title claim groups who are either unable to establish native title by agreement, or are willing to surrender native title to avoid the risk of a determination of no native title, could secure other orders as to the terms of an agreement reached i.e. recognition of traditional rights, transfers of land etc.

The ability for the Court to make orders concerning non-native title outcomes may provide a mechanism whereby agreement-makers are able to coordinate the multiple and complex agreements that they are party to under various legal regimes, including lands rights and heritage legislation. This would allow these agreements to provide comprehensive strategic directions for Indigenous communities. 

It is positive that the Government is encouraging parties (including states and territories) involved in native title claims to work together to reach agreements with broad and beneficial outcomes. However, the ‘broader settlement’ framework needs to be accompanied by amendments to address inadequacies and inequality in the Native Title Act. 

There are many ways that agreement-making processes could be improved, including:

· strengthening procedural rights and addressing concerns with the future acts regime

· amending the definition of native title in s 223 to include rights and interests of a commercial nature

· using long-term adjournments to support agreement-making

· developing the capacity of communities to engage in effective decision-making.

(ah) Strengthening procedural rights and the future acts regime

The future acts regime is an essential element of the Native Title Act. Its strengths (or weaknesses) directly impact on the way parties behave in negotiating agreements. The operation of the regime is integral to good agreements which benefit the parties – a priority of this Government. I recommend that the Government consider how the future acts regime can be amended to strike a better balance between native title and non-native title interests and create stronger incentives for the beneficial agreements the Government wants to see.

The right to negotiate regime is also a crucial element of the Native Title Act. It should not be construed narrowly.
 

	Text Box 3.3: Procedural rights

	The right to negotiate
 
Part 2, Division 3 of the Native Title Act makes provision for registered native title claimants to access procedural rights where mining tenements and certain compulsory acquisitions of native title rights and interests are being sought. These procedural rights amount to a ‘right to negotiate’ and apply to any act that would be invalid to the extent that it affects native title, unless done in accordance with the Native Title Act.  

Generally, a government has two options to validly do an act that attracts the right to negotiate. It can either negotiate an ILUA with the native title holders and carry out the act in the manner allowed by that ILUA, or it must comply with the ‘right to negotiate’ procedures set out in Subdivision P of the Native Title Act. Section 29 of the Native Title Act requires that before the doing of a future act under Subdivision P, the relevant government must give notice to native title parties and the public.

The future acts regime

The Native Title Act seeks to protect native title rights by prescribing procedures that Commonwealth, state and territory governments must comply with before a future act can be validly done. Generally speaking, if a government department or agency is planning to do an act that has the potential to affect native title, governments involved in such activities need to consider the requirements of the Native Title Act.    

A future act is an act done after 1 January 1994 (the date of the commencement of the Native Title Act) that affects native title. An act ‘affects’ native title if it extinguishes or is otherwise wholly or partly inconsistent with the continued existence, enjoyment or exercise of native title. The word ‘act’ is defined widely to include the making or amendment of legislation, the grant or renewal of licences and permits, and can include executive actions in some circumstances. An act of government may ‘affect’ native title if, for example, it allows someone to do an activity on native title land that they otherwise have no right to do, or it prevents a native title holder from doing what their native title entitles them to do. If a future act does not fit within the relevant subdivisions of the Act, it can only be validly done in accordance with a registered ILUA.


However, the future acts regime in its present form has been the subject of international criticism.
 And, as Sarah Burnside notes, recent decisions have illustrated the limitations of the right to negotiate, stemming from the terms of the Native Title Act and the way they have been interpreted by the NNTT and the Federal Court.

The following reforms could address some of these limitations. 

(i) Improving procedural rights over offshore areas

Procedural rights over the sea and offshore areas are limited, with the right to negotiate not being available for acts occurring below the high water mark.
 However, the Court has considered that there is native title in offshore areas and this Government has recognised that native title can exist up to 12 nautical miles out to sea.
 This recognition seems inconsistent with the limitations on procedural rights over the sea. This situation could be improved by the repeal of s 26(3) of the Native Title Act. 

(ii) Addressing compulsory acquisition and extinguishment

Section 24MD(2)(c) of the Native Title Act currently states that compulsory acquisition extinguishes native title. As originally enacted, s 23(3) of the Native Title Act stated that acquisition itself does not extinguish native title, only the act done in giving effect to the purpose of the acquisition that led to extinguishment. There appears to be no policy justification for the current position. I consider that it would be appropriate for s 24MD(2)(c) be amended to revert to the wording of the original s 23(3).

(iii) Strengthening the requirement to negotiate in good faith
Parties are prevented from resorting to an arbitral body (usually the NNTT) for a period of six months from the issue of a notice that the government intends to grant a mining tenement.
 During this negotiation period, s 31 of the Native Title Act obliges the parties involved to negotiate in good faith.

In Chapter 1, I reviewed the Full Federal Court’s decision in FMG Pilbara Pty Ltd v Cox (FMG Pilbara).
 It is clear from this decision that it is difficult for claimants to establish that a mining company has not acted in good faith. 

Several problems are evident in the wake of the FMG Pilbara decision, which deserve the close attention of the Australian Government.

Reconsidering time periods for negotiations

The Native Title Act imposes a severe time constraint on mining negotiations. Six months is a very short period for the establishment of negotiations protocols, assembly of relevant information, presentation of proposals, discussions amongst native title parties and their advisers, the making of offers and counter-offers and so on. This is particularly so in areas such as the Pilbara where the abundance of mining activity creates huge pressures on under-resourced NTRBs. For situations where no claim is on foot, a credible application has to be prepared, lodged and registered within the first four months after the notice period. 

The same statutory time limits apply regardless of the breadth of negotiations. In FMG Pilbara, the parties had sought to conclude an agreement on a ‘whole of claim’ basis. This not only sought to make efficient use of time and resources, but offered the mining company the prospect of much greater long-term resource security. Such negotiations are necessarily far more complex than the grant of a single mining tenement. In this case, negotiations with one of the native title parties had not proceeded far past the conclusion of a preliminary protocol agreement on how the planned comprehensive negotiations were to be conducted. I find it difficult to agree with the Full Federal Court’s assessment that six months ‘ensures that there is reasonable time to enable those negotiations to be conducted’.
 

Under such time pressures, miners can drive a very hard bargain on questions such as compensation, knowing that an arbitral body cannot make a mining grant conditional on a royalty or similar payment.
 

The same six month time limit is also imposed regardless of whether the parties have negotiated before and have, for example, a process agreement in place to regulate their talks.

The brevity and uniformity of time limits under the right to negotiate need to be reviewed. Alternatively, s 31 could be amended to require parties to have reached a certain stage before they may apply for an arbitral body determination.
Shifting the onus of proof

In relation to s 31, the burden of proof for establishing the absence of good faith negotiations is on the native title party. Shifting the onus onto the proponents of development, to positively show their good faith, is likely to alter their behaviour during negotiations and alleviate some of the current unfairness embedded in the right to negotiate process. It may improve the quality of the offers made by miners and discourage conduct such as bringing negotiations to an end mid-stream and seeking arbitration without notice to the native title parties. 

Revisiting the onus of proof offers another means for improving the fairness of the right to negotiate procedure and is likely to encourage agreement-making.

Allowing arbitral tribunals to impose royalty conditions 

Agreements struck during the six month good faith negotiation period regarding a mining act or a compulsory acquisition can include provisions for royalties or profit sharing.
 

Pursuant to s 38, if an agreement is not reached and the matter is referred to the NNTT for arbitration, the NNTT must make a determination either that the act:

· must not be done

· may be done

· may be done subject to conditions to be complied with by any of the parties.

However, under s 38(2), the NNTT cannot a make a determination that an act may be done subject to conditions of profit-sharing or the payment of royalties.
  

When the drafters of the Native Title Act in 1993 denied the NNTT the capacity to include a royalty-style condition in an arbitral determination, their decision was premised on a certain prediction about the balance of power under the right to negotiate. As events have transpired, the drafters clearly over-estimated the impact on miners of a six-month hiatus in the approvals phase of a mining project. The premise of the drafters’ decision has been falsified and that has seriously diminished the quality of outcome typically obtainable by native title parties from the right to negotiate.

As Tony Corbett and Ciaran O’Faircheallaigh observe, this creates a ‘fundamental inequality’
 and ‘places native title holders and claimants under considerable pressure to conclude an agreement within the negotiation period’.
 

The Victorian Government has recommended amendments to the Native Title Act to allow ‘the arbitral body to make determinations about the amount of profits, income and productions that were the subject of negotiations’.
 I also believe that s 38(2) should be reconsidered.

(ai) Recognition of commercial rights

The Government has stated that it considers that Indigenous communities should be using their native title rights to leverage economic development.
 The link between native title and economic development has been further acknowledged by the Government through its decision to include native title in its Indigenous Economic Development Strategy.
 

Agreement-making can be an important vehicle for social and economic development. However, the Native Title Act does not clearly provide for the recognition of commercial rights. 
This may prevent a community from being able to use native title rights to support their economic development aspirations. 

Courts have often appeared to take the view that customary Indigenous laws and customs for the purpose of native title do not include commercial activity. This perception has created distinction between customary rights and commercial rights.

There is growing evidence that this distinction is neither necessary nor accurate. For example, in the Native Title Report 2007 I considered the experience of the Gunditjmara people in Victoria who were able to prove that their ancestors had established an ancient aquaculture venture. The Federal Court recognised their native title rights and the Gunditjmara peoples are now using these rights to re-establish commercial eel farming.
  
Further, the high evidential bar for establishing the relevant bundle of native title rights excludes or significantly limits the prospect of commercial rights being recognised. For example, in Yarmirr v Northern Territory at first instance, in response to evidence of trade with neighbouring tribes in clay, bailer shells, cabbage palm baskets, spears and turtle shells, Olney J held:

The so-called ‘right to trade’ was not a right or interest in relation to the waters or land. Nor were any of the traded goods ‘subsistence resources’ derived from either the land or the sea.
 

His Honour also observed that evidence of trade with Macassan fishermen related only to the gathering of trepang, but did not assist in establishing rights or interests in relation to other resources of the sea.
 

This is a very narrow approach to the characterisation of rights. In addition to an uninterrupted practice of commercial fishing, his Honour appeared to require further proof of a specific traditional right to commercial fishing before he would accept it as a ‘right or interest in relation to waters’. Furthermore, even if a community could establish such a continuous right, his Honour’s reasoning then calls for a ‘drilling down’ to the particular species being traded (such as trepang), rather than allowing a more generic right to trade in the marine resources of the claim area.  

I consider that the definition of native title in s 223 should be amended to include rights and interests of a commercial nature. This would help to clarify that native title rights and interests should not be regarded as inherently non-commercial. Such an amendment might also provide guidance as to what evidential requirements must be met in establishing a commercial native title right and the scope of that right. 

I also consider it appropriate for the Government to pursue amendments that discourage courts from over-specifying the rights and that allow for a reasonable level of generality. For example, a court could recognise a right to trade in resources of the area rather than confining the right to trading in specific species only under certain conditions. 

In the Native Title Report 2007, I also raised the problem that even if commercial native title rights and interests are proven and recognised by the court, the commercialisation of those native title rights would remain subject to relevant state and territory laws and regulations.
 The important protections for native title holders in s 211 of the Act would be unavailable due to its focus on non-commercial rights. 
Section 211 of the Native Title Act provides native title holders with immunity from government permit or licensing regimes, when they carry on activities such as fishing and hunting in the exercise of their native title rights.

If a government regulates an activity under the section, then that regulation does not apply to restrict native title rights and interests to the extent that the activities are undertaken for personal, domestic or non-commercial needs. As a result, even if Indigenous people can overcome all of the s 223 requirements, any commercial use of their native title rights remain subject (and vulnerable) to government regulation. In short, having travelled the long road to establish a commercial native title right, the claimant would nevertheless still need to join the queue for the applicable permit or licence to engage in commercial activities. 

There are valid reasons why regulation of a commercial activity in respect of native title rights is necessary, particularly in respect of protecting public safety, competing rights and interests and the environment. However, I propose that the Government explore options that would limit the impact of government regulation in relation to holders of native title rights in appropriate cases. For example the Government could explore options for:

· state and territory governments to afford priority treatment for native title holders in obtaining applicable permits and licences to commercialise the relevant right 

· developing limited markets for particular commercial activities, such as trade within and between particular native title groups in a particular industry. Such limited markets could be freed from more complex layers of regulation that might otherwise apply and could be adapted to be more culturally appropriate to the particular groups and activities.

(aj) Disregarding extinguishment 

As discussed in the Native Title Report 2002, the breadth and permanency of the extinguishment of native title through the Native Title Act is contrary to Australia’s international human rights obligations.
 It is also an unnecessary approach, without a satisfactory policy justification. 

I consider that the Government should explore alternatives to current approaches to extinguishment.

For example, Chief Justice French suggests that the Native Title Act could be amended to allow extinguishment to be disregarded where an agreement is entered into between the state and the applicant. The Chief Justice further suggests that this could be limited to situations where the land in question is Crown land or a reserve: 
If, for example, the vesting of a reserve was taken to have extinguished native title an agreement of the kind proposed could require that extinguishing effect to be disregarded while either applying the non-extinguishment principle under the [Native Title Act] or providing in the agreement itself for the relationship between native title rights and interests and the exercise of powers in relation to the reserve.

According to the Chief Justice, ss 47-47B provide a model for such a provision. These provisions provide for prior extinguishment concerning pastoral leases held by native title claimants, reserves and vacant Crown land to be disregarded in certain circumstances.

The Native Title Act could be amended to provide a greater number of specific circumstances in which extinguishment may be disregarded.
(ak) Providing for long-term adjournments 

In the course of collecting information for the Native Title Report 2008, I received suggestions from a number of stakeholders who believed that the Native Title Act should allow the parties (where the claimant and the primary respondent consent) to request a long-term adjournment. This would give the parties the room and time to negotiate ancillary outcomes, without being under pressure from the Court to resolve the determination of native title. For example, Victorian Attorney-General Robert Hulls MP has commented:

The problem sometimes arises where these broader outcomes are not being realised because of pressure from the Court to resolve the native title question more quickly. This can lead to missed opportunities for Traditional Owners, or ancillary agreements that are difficult to implement because the policy development behind them was rushed. Preparing for regular Court appearances can divert resources from making progress on negotiating broader agreements.

Under s 86F of the Native Title Act, the Court can order an adjournment to help negotiations. It may do this on its own motion or on application by a party. The Court can then end the adjournment on its own motion, on application by a party, or if the NNTT reports that the negotiations are unlikely to succeed.
 However, Graeme Neate, President of the NNTT, has stated in respect of s 86F that the parties ‘should not assume that alternative or even related agreement-making will be accepted by the Court as legitimate reason for delaying resolution of the claim’.
 

Section 86F could be amended to clarify that an adjournment should ordinarily be granted where an application is made jointly by the claimant and the primary respondent unless the interests of justice otherwise require, having regard to such factors as:

· the prospect of a negotiated outcome being reached

· the resources of the parties

· the interests of the other parties to the proceeding.

(al) Building the capacity of Indigenous communities to effectively engage in agreement-making

(i) Prerequisites for effective engagement 

We as Indigenous stakeholders must be central participants in setting the development goals and agendas of our communities. It is imperative that those most affected by legislation or policy are actively included in the process of negotiating and deciding upon the economic and social details that will impact our communities. 

Being able to fully understand agreement processes and having the time, the resources and the platform to participate meaningfully in decision-making are prerequisites for being able to give our free, prior and informed consent. This is the foundation of real self determination.
In the Native Title Report 2006, I presented the results of a national survey on land, sea and economic development.
 The survey results demonstrated that the majority of traditional owners did not have a good understanding of agreements. 

The survey results also demonstrate what communities feel they need in order to effectively engage in agreement-making processes and leverage opportunities from agreements.

	Text Box 3.4: Survey on land, sea and economic development – 2006


	Understanding agreements

Only 25% of traditional owner respondents claimed an understanding of agreements, while 60% of their representative bodies claimed that traditional owners were able to understand agreements. This raises questions about whether our representatives are aware of the level of comprehension, the extent to which traditional owners are able to give informed consent to land decisions, and ultimately our capacity to effectively participate in negotiations. This can limit our ability to leverage opportunities from our lands. One traditional owner commented:

Stop giving us tonnes of paperwork that we don’t understand, put it clearly in simplified plain English, otherwise people sign on the dotted line without understanding what they’re signing to.

Traditional owners and their representative entities were asked to identify the three most significant factors preventing their understanding of land agreements. 

The survey responses showed that the complex and technical terminology of native title and land rights is the greatest barrier. Almost all survey respondents cited some form of difficulty in understanding agreements. The following comments are typical of many responses: 

The Aboriginal Land Act was set up by lawyers and anthropologists …only the professionals can understand it … [they] become the gatekeepers and owners of our knowledge, they run everything on our behalf.

We need clear explanations of matters of law, anthropology and political development…The procedures are unfair and biased against Indigenous people. Our people are misled and individuals are paid off to act outside our social and decision-making structures.

A lack of Indigenous perspective in the processes and a lack of information were also identified as the most significant factors preventing an understanding of land agreements.

Traditional owners and their representatives were asked to identify the three most important actions or resources that would help them understand and participate in land agreements.

· 90% of survey respondents identified the need to conduct meetings and workshops with traditional owner groups to explain agreements as the top priority 

· 51% identified the need for plain English native title information

· 16.6% of respondents identified the amount of time afforded for consideration prior to giving a decision on aspects of agreements as equally important as training in governance and administration.

The survey also highlighted the need for an information campaign to improve understanding of land regimes and the funding and support programs available to assist indigenous people in pursuing economic and commercial initiatives.  In particular, there is clearly a need to run workshops and meetings to explain native title and land rights regimes.
Leveraging opportunities from agreements

Survey respondents were asked to nominate the three most important resources required to progress development on land.

· 42% of survey respondents claimed that they need skilled personnel to support them

· 39% of survey responses identified funding, or an income source, as one of the top priorities to progress and support development on land

· 13% of respondents identified a need for training and employment.

An economic base is required for any enterprise. Survey respondents also identified infrastructure as a major requirement for economic development, including roads, offices, equipment and capital. The lack of infrastructure in remote locations of Australia must not be underestimated in any discussion about economic development. A traditional owner commented that ‘[i]nfrastructure is needed badly. Our capacity is limited to volunteer work and no professional assistance’.
 

Some survey respondents identified land ownership as a precondition for economic development. 


I consider that the lack of understanding identified in the survey is a major impediment to the development of sustainable and beneficial agreements. Certainly, communities require improved access to resources to support them in their negotiations. Yet, I believe that the process of agreement-making could become easier to understand and to participate in if: 

· communities were able to access other agreements, where appropriate, to learn from best practice models and the experience of other negotiations

· agreement-making was conducted in a spirit of cross-cultural communication.

I consider these options below.

(ii) Increasing access to agreements, including examples of best practice or ‘model’ agreements

One way to equip communities with information to assist them to negotiate and understand agreements would be to make examples of agreements widely accessible. 

Native title agreements are confidential, in whole or in part. Indigenous peoples are entitled to have confidential information appropriately protected. 

However, the Native Title Payments Working Group has argued that ‘unnecessarily broad confidentiality provisions in agreements’ results in a ‘lack of available data about the terms of many native title agreements’, which works against the interests of native title holders as a whole. Drafters of agreements can be more targeted and selective in identifying the aspects of an agreement that warrant confidentiality. Meanwhile greater transparency on issues such as structure and technical content can assist other native title groups entering into future negotiations.
 

Victoria is attempting to strike a better balance between accessibility and confidentiality. For agreements entered into under the Victorian Alternative Settlement Framework (discussed in Chapter 1 of this Report), the state government will not seek for any part to be confidential. However, it will agree to reasonable requests from traditional owners to protect sensitive information.
 

Further consideration should be given to expanding the information about agreements that is publicly available, while also respecting confidentiality, privacy obligations and the commercial in confidence content of agreements. 

Existing mechanisms for sharing agreements, such as the Agreement, Treaties and Negotiated Settlements Project, hosted by Melbourne University, and the NNTT’s Register of Indigenous Land Use Agreements (the Tribunal’s Register) could be utilised more effectively for this purpose. 

For example, s 199B of the Native Title Act specifies the details of agreements that are required to be entered on the Tribunal’s Register. The Victorian Department of Justice suggests that the Tribunal’s Register could be better utilised and provide access to greater levels of information if s 199B was amended to broaden the list of details that must be included on the Tribunal’s Register.

I also consider it important that further research be conducted into ‘best practice’ or ‘model’ agreements. We have much to learn from agreements such as the Argyle Participation Agreement, which I profiled in my Native Title Report 2006 and discuss further in Text Box 3.5.
 

	Text Box 3.5: The Argyle Participation Agreement

	The Argyle Participation Agreement was made up of two parts. The first part was the ILUA, which is legally binding on the parties and outlines and formalises the financial and other benefits that traditional owners receive (the confidential issues). It also specifies how the benefits are to be administered, and contains a process that ensures that the traditional owners’ native title rights and interests are recognised to their fullest potential.

The second part was the Argyle Management Plan Agreement, which contained eight management plans that dealt with a number of areas important to the traditional owners, such as:

· Aboriginal site protection

· land access

· land management

· training and employment

· cross-cultural training

· decommissioning of the mine

· business development and contracting 

· Devil Devil Springs – a significant site.

The traditional owners were happy to make the framework behind the ILUA available to other Indigenous peoples to assist them in these processes. However, the financial component and issues concerning traditional knowledge remain confidential. 


A further option is to draw upon these best practice examples to create template agreements or clauses that native title holders and their representatives can tailor to their circumstances. This could save traditional owners time and resources. It could also assist them to learn from the experiences of others. Such templates could provide clear guidance to other parties (including governments) as to best practice. 

However, it is important that these templates be as flexible as possible, and that they be used as a starting point for discussions rather than treated as definitive or restrictive frameworks.

(iii) Encouraging cross-cultural communication and understanding  

It is also important that agreement-making processes are tailored to enable the full and effective participation of traditional owners. For example, two-way cultural communication processes can provide opportunities for non-Indigenous parties to practically understand the cultural and spiritual importance of the lands they are seeking to access. It can also assist the native title holders to understand what will happen on their lands as a result of granting access. This approach has proven beneficial in previous negotiations.

The negotiating process that led to the Argyle Participation Agreement illustrates a powerful example of how this can be done. 

	Text Box 3.6: The Argyle Participation Agreement: Negotiation process
 

	The preparations for negotiation included a process for recognition and co-operation between two systems of law: Western law and Indigenous law. The mediation and negotiation processes guided by the Native Title Act and ILUA regulations met the requirements of Western law, while the conduct of particular ceremonies at the mine site met the responsibilities of Indigenous traditional law.  

In the early meetings, the traditional owners made the point: ‘we are not moving on with your system until you hear our grief, pain, distress and hurt from the past’. According to meeting participants, many of the early meetings had no formal agenda and Argyle Diamonds personnel made a point of listening to the traditional owners and apologising for the past. 

The parties to negotiations recognised that there were implicit power imbalances between the mining interests and the traditional owner interests. Argyle Diamonds endeavoured to redress the imbalance by ensuring that communication was tailored to the needs of the traditional owners. Traditional owners were taken on tours of the mine, including the underground mine. Different visual strategies were developed to assist with explanations of the impact of the mining activity on their country. Translators were used throughout to ensure that everyone could follow and participate in the negotiations. All key documents were prepared in a format that included plain English interpretations. 

1. The traditional owners also recognised that representatives of Argyle Diamonds required interpretations of the traditional processes of agreement-making and traditional law of the region. In a reciprocal process, the traditional owners provided the mining company representatives with information about their laws and customs. They also performed ceremonies to ensure that the mining operation could be conducted free from danger and interruption by the local Dreaming beings and spirits of the ‘old people’.


Ted Hall, Chairperson of the Gelganyem Trust described what he saw as the legacy of the Argyle Participation Agreement for the traditional owners:

It’s been empowering, it has empowered us to made decisions on our own terms. We determine what happens in our area. We set the terms and goals and we are achieving them also. This process has bought unity between the elders and the young. The young bring the education and the elders bring the knowledge.

The Argyle experience demonstrates the importance of a culturally appropriate negotiating process. I consider that further research should be conducted into best practice negotiating experiences. This research could involve the development of case studies and clear principles that other negotiating parties can access and learn from. 

(am) Promoting a regional approach to agreement-making

The preamble to the Native Title Act provides that:

Governments should, where appropriate, facilitate negotiation on a regional basis between the parties concerned in relation to:

a. claims to land, or aspirations in relation to land, by Aboriginal peoples and Torres Strait Islanders

b. proposals for the use of such land for economic purposes

Regional agreements are not new in Indigenous affairs. The previous Australian Government contemplated the use of broader Regional Partnership Agreements (RPAs) to complement its policy of pursuing more community-specific Shared Responsibility Agreements (SRAs), although only three RPAs were concluded (in 2005 and 2006).

The benefits of regional agreements include that they: 

· are a means of eliminating overlaps or gaps and promoting collaborative effort to meet identified regional needs and priorities

· seek to build communities’ capacity to control their own affairs, negotiate with government, and have a real say in their region’s future.

· should not affect Aboriginal people’s access to benefits or services available to all Australians.

Regional agreements may prove effective in the management of the various land dealings that are the responsibility of Indigenous land holders. The expanded breadth of Prescribed Bodies Corporate (PBCs) to also manage land trust responsibilities, for example those negotiated over national park lands, or lands held for the benefit of Aboriginal peoples could also be provided for in regional agreements. Governments will need to ensure that PBCs are adequately resourced and supported to undertake this duty.

(an) Improving mechanisms for evaluation and monitoring 

The Australian Government has identified that regular review of long-term objectives and the extent to which these are being met is a critical feature of a good agreement.
 

The National Native Title Tribunal has also stressed that:

Review mechanisms are important elements in helping to maintain and keep an agreement ‘on-track’, ensuring that the respective expectations and objectives of the parties are managed, as well as to ensure on-going communication between the parties. Few agreements appear to make provision for periodic or regular review despite the fact that it provides clear opportunities for the parties to get together to objectively examine the progress of an agreement. They do not need to wait for a dispute to arise to trigger communication. It may be a useful strategy to ‘stage’ implementation, and to undertake reviews when identified objectives or targets are reached.

I consider that native title agreements should provide for regular review. During such reviews, parties could: 

· monitor the progress on the implementation of the agreement

· evaluate the benefits derived from the agreement, including the social, economic, environmental and cultural benefits received by the Indigenous community

· consider issues concerning compliance with the terms of the agreement and identify any barriers to compliance

· consider whether outcomes remain achievable and relevant.

I recommend that the Australian Government work with native title parties to identify and develop criteria to provide guidance on how to monitor, measure, and evaluate agreements. It may be that the NNTT could play a central role in developing and promoting such criteria. 

3.8
Initiatives to increase the quality and quantity of anthropologists and other experts working in the native title system 

Assembling the expert services necessary to achieve a native title determination or to pursue complex negotiations with governments and miners is a time-consuming and expensive aspect of the native title system. However, native title claimants must have access to the necessary expertise to achieve the best outcomes. This may require advice from anthropologists, economists, investment advisors, business managers, contract lawyers and many others.  

The Native Title Payments Working Group was established in 2008 by the Australian Government to advise on maximising benefits from native title agreements. It considered that any significant future act negotiations should be based on the principle that traditional owners should have advice and representation of a similar quality as the mining company or other proponent. In other words, there should be a level playing field.
 

A mining company would not come to the negotiating table without all of the necessary expertise required to secure the best protection possible for their interests. But many native title bodies do not have sufficient access to this expertise in-house. Nor do they have sufficient resources to obtain it by contracting-out. Non-recurrent funding also impacts upon the ability of native title bodies to recruit and retain experienced experts. NTRBs are substantially under-resourced for the tasks they are expected to perform or manage.
 As a result, the playing field is often far from level. 

In addition to providing further funding to NTRBs and PBCs, this inequality could be addressed by: 

· establishing a register of experts

· promoting better use of independent experts in native title claims 

· improving training and development opportunities for anthropologists.

(ao) Establishing a register of experts 

An innovative response to this issue would be for the Government to fund a register of experts through which NTRBs and native title parties have access to the expertise they require to negotiate the best native title agreement possible. 

The register could also serve as a quality control mechanism – to be included on the register, experts should be required to prove that they meet relevant professional and ethical standards. 

The expert register could extend to professions such as: 

· interpreters

· legal and financial experts

· anthropologists.

There may be existing mechanisms that can be built upon and accessed by those engaged in native title processes. For example, the Government constituted and has maintained an Australia-wide panel of consultants to assist with its Indigenous affairs policies and to negotiate SRAs. These experts are required to undertake a number of roles including facilitating, negotiating, providing training to government employees, and providing support to community members.
  

A register of experts will require dedicated resources. However, it can lead to the making of good agreements – facilitated by skilled negotiators and entered into by capable communities who know their rights.

(ap) Better use of independent experts in native title claims

Over the past five years, I have voiced concerns about the inappropriate nature of, and the negative consequences that flow from, the adversarial system in which native title is determined. I have supported changes to lessen the impacts of the adversarial system, including to the way that evidence is received.

As discussed in Chapter 1 of this Report, the Australian Government has proposed new powers to allow the Federal Court to refer questions arising from proceedings to a referee for inquiry and report.
 This may go some way to reducing the negative impacts of the adversarial setting upon native title claimants and the outcomes reached. 

Significant time and expense is incurred in the collection of expert evidence. Courts are often faced with multiple and conflicting expert reports and testimony. A mechanism by which the court can deal with particular questions of fact, such as in respect of genealogy, by referring the question to one independent expert referee may therefore prove useful.

I consider that such a power should only be used with the agreement of the applicant and the primary respondent. The available pool of appropriate expert referees is small and parties may legitimately hold strong views about the appropriateness of a particular referee, particularly where the relevant question referred is pivotal to the claim. 

This approach would also be consistent with the inquiries function provided for under Part 6, Division 5 of the Native Title Act. This Division provides for an inquiry to be undertaken by the NNTT at the request of the court (and in other circumstances) during mediation. However, s 138B(2)(b) provides that the applicant that is affected by the proposed inquiry must agree to participate. This consent is necessary for the efficient progression of the claim and to ensure that resources are not diverted away from the process that is already underway. 

The proposed new provision for referees offers more flexibility in the native title area as to the timing of the inquiry and who can conduct it. Since its inception, Part 4 of the Native Title Act has permitted the Federal Court to make use of an assessor. Also, under the Federal Court rules, trial judges have convened experts’ conferences outside the court process and had experts give evidence concurrently within that process.

The question of who would be responsible for the costs of the independent expert is a matter for further consideration. If the costs are shared between the parties, it could have significant implications for NTRBs and the running of that claim and their other claims. It is my view that the most appropriate party to pay the expert’s costs is the Australian Government. Ideally, a separate funding stream would be established by the Government under the Attorney-General’s portfolio for this purpose. 

(aq) Improved training and development opportunities for anthropologists  

Experts, such as anthropologists, play a vital role in the preparation and progress of a native title application and native title agreements. However, communities can face difficulties in attracting quality expert advice. A study conducted by the NNTT in 2004 concluded that a key factor in attracting and maintaining good quality professional anthropologists is whether or not native title work can positively contribute to the development of their careers.
  

The study found that:

· only 20% of consultant anthropologists surveyed saw native title work as enhancing a career in anthropology

· 40% of consultant anthropologists considered that native title work limited their careers

· 30% of anthropologists working in NTRBs viewed native title as enhancing their career

· 40% of anthropologists surveyed offered no opinion.

To ensure that communities are able to access quality advice, it is important that experts receive training that is appropriate for working within the native title system and that ongoing development opportunities are available to them.

I consider that courses for students and development programs for experts need to adopt an interdisciplinary approach. This is required to address challenges such as the need for anthropologists and other experts to be able to understand the role of expert witnesses in accordance with the Federal Court’s guidelines.
 It could also serve to promote effective cross-disciplinary communication between experts and to encourage team work and ethical professionalism.

David Martin comments that ‘the place for training in anthropological native title practice (for consultants and those in NTRBs and government agencies etc) is not in Bachelors degrees but rather should lie in special purpose courses’.
 An example of one such course is the University of Western Australia’s Graduate Diploma in Applied Anthropology (Native Title and Cultural Heritage).

Partnerships between communities, universities, government and industry are also essential for providing training and development opportunities for experts. For example, the Aurora Project works with university, corporate and government partners to deliver capacity building programs and professional development opportunities in disciplines such as law, anthropology, research, management and education.
 This approach is commendable and worthy of further support.   

3.9
Conclusion 

The Prime Minister’s National Apology to the Stolen Generations raised our spirits. It also raised our hopes that this Government would work with us to remedy the impacts of dispossession. 

I believe that an effective native title system is essential to righting the wrongs of the past and to securing our future.

As I indicated in Chapter 1 of this Report, the Australian Government has taken some important first steps in reforming the native title system. It is also encouraging that the Australian Government has committed to engaging in discussions focused on improving the native title system. We must ensure that this opportunity is not wasted. 

Throughout Chapter 3, I have identified a number of elements of native title law and policy in need of reform. I have also discussed proposals for further consideration. My hope is that we are able to continue this conversation. Above all, I encourage governments, in the spirit of reconciliation, to show genuine leadership and take action to create a just and equitable native title system. 

	Recommendations

	3.1 That the Australian Government adopt measures to improve mechanisms for recognising traditional ownership. 

3.2 That the Native Title Act be amended to provide for a shift in the burden of proof to the respondent once the applicant has met the relevant threshold requirements. 

3.3 That the Native Title Act provide for presumptions in favour of native title claimants, including a presumption of continuity in the acknowledgement and observance of traditional law and custom and of the relevant society.

3.4 That the Native Title Act be amended to define ‘traditional’ more broadly than the meaning given at common law, such as to encompass laws, customs and practices that remain identifiable over time. 

3.5 That section 223 of the Native Title Act be amended to clarify that claimants do not need to establish a physical connection with the relevant land or waters. 

3.6 That the Native Title Act be amended to empower Courts to disregard an interruption or change in the acknowledgement and observance of traditional laws and customs where it is in the interests of justice to do so.

3.7 That the Australian Government fund a register of experts to help NTRBs and native title parties access qualified, independent and professional advice and assistance. 

3.8 That the Australian Government consider introducing amendments to sections  87 and 87A of the Native Title Act to either remove the requirement that the Court must be satisfied that it is ‘appropriate’ to make the order sought or to provide greater guidance as to when it will be ‘appropriate’ to grant the order. 

3.9 That the Australian Government work with state and territory governments to encourage more flexible approaches to connection evidence requirements.

3.10 That the Australian Government facilitate native title claimants having the earliest possible access to relevant land tenure history information.

3.11 That the Australian, state and territory governments actively support the creation of a comprehensive national database of land tenure information.

3.12 That the Australian Government consider options to amend the Native Title Act to include stricter criteria on who can become a respondent to native title proceedings.

3.13 That section 84 of the Native Title Act be amended to require the Court to regularly review the party list for all active native title proceedings and, where appropriate, to require a party to show cause for its continued involvement.

3.14 That the Australian Government review section 213A of the Native Title Act and the Attorney-General’s Guidelines on the Provision of Financial Assistance by the Attorney-General under the Native Title Act 1993 to provide greater transparency in the respondent funding process.

3.15 That the Australian Government consider measures to strengthen procedural rights and the future acts regime, including by: 

· repealing section 26(3) of the Native Title Act

· amending section 24MD(2)(c) of the Native Title Act to revert to the wording of the original section 23(3) 

· reviewing time limits under the right to negotiate

· amending section 31 to require parties to have reached a certain stage before they may apply for an arbitral body determination

· shifting the onus of proof onto the proponents of development to show their good faith

· allowing arbitral bodies to impose royalty conditions.

3.16 That section 223 of the Native Title Act be amended to clarify that native title can include rights and interests of a commercial nature. 

3.17 That the Australian Government explore options, in consultation with state and territory governments, Indigenous peoples and other interested persons, to enable native title holders to exercise native title rights for a commercial purpose. 

3.18 That the Australian Government explore alternatives to the current approach to extinguishment, such as allowing extinguishment to be disregarded in a greater number of circumstances.  

3.19 That section 86F of the Native Title Act be amended to clarify that an adjournment should ordinarily be granted where an application is made jointly by the claimant and the primary respondent unless the interests of justice otherwise require, having regard to such factors as:

· the prospect of a negotiated outcome being reached

· the resources of the parties

· the interests of the other parties to the proceeding.

3.20 That the Australian Government:

· consider options for increasing access to agreements (while respecting confidentiality, privacy obligations and the commercial in confidence content of agreements)

· support further research into ‘best practice’ or ‘model’ agreements.

· support further research into best practice negotiating processes

3.21 That, where appropriate and traditional owners agree, the Australian Government promote a regional approach to agreement-making.

3.22 That the Australian Government work with native title parties to identify and develop criteria to guide the evaluation and monitoring of agreements.

3.23 That the Australian Government ensure that NTRBs are sufficiently resourced to access expert advice.

3.24 That the Australian Government provide further support to initiatives to provide training and development opportunities for experts involved in the native title system.  


Chapter 4: Indigenous land tenure reform

4.1
Introduction

During the reporting period, Australian governments continued to develop tenure reform policies for Indigenous land. Governments frequently describe these policies as a means of promoting home ownership and economic development on Indigenous land. The reality is not so simple. 

I have previously expressed my concern with arguments that tenure reform is the key to removing impediments to economic development in communities on Indigenous land. I continue to hold this concern. Issues such as remoteness, education, health, job readiness, poor infrastructure and the failure of governments to respect Indigenous forms of ownership, including native title, are substantially more important and have a greater impact on the economic development of communities. 

This Chapter reviews tenure reform programs across Australia and reveals that the focus of reforms has been on enabling governments to obtain secure tenure over Indigenous land. However, this focus on secure tenure is not about assisting Indigenous people to make use of their land – it is about governments having control over decision-making. 

If the main effect of these reforms is to enable governments to implement policies that impede self-governance and decrease effective control by Indigenous peoples over their lands, then Indigenous people across Australia will feel betrayed and further alienated.

Tenure reform does not have to have this focus. If the aim of tenure reform is to provide clarity of ownership and improved opportunities for development, this can be achieved by quickening processes for the return of land to Indigenous people and supporting them to pursue their right to development. Government policies need to be flexible to accommodate different types of land ownership (for instance, communally-held native title land or freehold land granted under a land rights regime) and to support the distinct development aspirations of specific communities.

To a significant extent, tenure reform of Indigenous land is being directed by the Australian Government, both through its role in the Council of Australian Governments (COAG) and more directly in the case of the Northern Territory. Despite its central role, the Australian Government is yet to provide a clear statement that sets out the aims and parameters of its tenure reform policy and provides Indigenous people with a clearer sense of where they stand. 

The purpose of this Chapter is to identify the Australian Government’s approach to tenure reform and to highlight developments in the Northern Territory, Queensland, New South Wales, South Australia and Western Australia during the reporting period. The Chapter updates my previous discussion of tenure reform contained in my Native Title Report 2005 and Native Title Report 2007. 

In this Chapter, I first seek to provide a clearer picture of what the Indigenous land reform policies of the Australian Government look like. I provide a number of extracts from government statements and documents and follow this with a discussion of what these mean. 

Next, I describe the related policy of delivering services through priority locations. This is an important development for Indigenous communities. 

The Chapter then reviews developments in relation to tenure reform in the Northern Territory, and includes an updated discussion of the Northern Territory Emergency Response and of township leasing. 

I then focus on tenure reform developments in other states that are participating in the COAG process – Queensland, New South Wales, South Australia and Western Australia. 

Finally, I consider the principles that should be followed in implementing any reforms to Indigenous land tenure in Australia. 

4.2
Identifying a national Indigenous land reform policy

The Australian Government is yet to publish a comprehensive statement of its tenure reform policy. And yet, tenure reform is being rolled out in many places across Australia. 

In this section, I piece together extracts of statements to provide a picture of what the Australian Government’s tenure reform policy entails. I also review developments at the COAG level. Finally, I evaluate the features of the Government’s policy.

(ar) The Australian Government’s policy 

In 2006, the former Australian Government introduced ‘township leasing’ through a new s 19A in the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) (ALRA).

Under a s 19A lease, also known as a ‘whole of township lease’, all of the land in and around a community on Aboriginal land is leased to a government entity for an extended period. The government entity can then issue subleases over parts of the community.

When it was in opposition, the Labor Party expressed concerns regarding the former Coalition Government’s approach to Indigenous land tenure reform. On 13 June 2007, Jenny Macklin MP (then Shadow Minister for Indigenous Affairs) told the House of Representatives that the township leasing model ‘removed direct control by traditional owners over development on township land’. She went on to say:

The government is arguing that land rights have not delivered economic outcomes, and is therefore seeking to construct a Hobson’s choice for Indigenous people.

Choose between your rights to land and your rights to economic development. I do not believe that it is beyond the wit of traditional owners and the government to devise land tenure arrangements which streamline transaction costs without fundamentally undermining Indigenous ownership and control of their land.

Yet, when Jenny Macklin made her first address to the National Press Club as Minister for Families, Housing, Community Services and Indigenous Affairs on 27 February 2008, she said that she considers ‘there are many advantages to whole of township leases’.
  

The Minister also told the Press Club that her government had a policy of requiring appropriate security for new housing investment in Indigenous communities across Australia. The Minister explained that this means a lease or other arrangement that: 

· ensures clarity of ownership and responsibility for assets 

· delivers the effective provision and management of public or community housing 

· ensures tenants are required to look after their houses and be held to public tenancy requirements

· encourages and facilitates private sector investment to expand the housing asset base and to encourage private home ownership.

This speech signalled the new Labor Government’s intention to continue to implement the secure tenure policy that had been taking form under the Howard Government. 

The first application of this policy by the new Government was in relation to the Strategic Indigenous Housing and Infrastructure Program (SIHIP), which was announced on 21 April 2008.
 Under SIHIP, the Australian Government agreed to contribute $547 million over four years toward Indigenous housing in the Northern Territory.

Sixteen communities were selected for new housing, on the condition that there was a grant of secure tenure to the government. As the Minister stated:

Security of tenure will be a key element in allocating this funding. Communities receiving capital works under this program will need to enter into a lease for a period of time appropriate to the life of the capital works being funded.
 

The Minister stated the reasons for this being:

In the past, the absence of secure tenure has meant inferior repairs and maintenance which, exacerbated by overcrowding, has led to houses becoming run down and unliveable.

On 26 February 2009, the Prime Minister delivered the Government’s ‘Closing the Gap Report’ to Parliament. He spoke about the Government’s commitment to remote Indigenous housing, and said:

This includes making funding for communities conditional on the reform of land tenure arrangements that obstruct new housing investment. Only with clear, well-functioning tenure arrangements will government agencies, housing authorities and private businesses make substantial housing investments in remote communities. We are driving an aggressive land tenure reform agenda, which is necessary to underpin sustainable tenancy management, give tenants the assurance that routine repairs and maintenance will be carried out and lay the foundations for economic development in remote communities. 

For the first time, remote Indigenous citizens will have access to mainstream housing arrangements that public housing tenants in cities and towns take for granted. And, over time, remote Indigenous citizens will have a realistic opportunity to own their own homes. In return, Indigenous tenants – like all public housing tenants – will be expected to pay rent on time, to cover the cost of any damage and to not disturb the peace of their neighbours. 

· If people fail to pay their rent, action will be taken to deduct it from their accounts automatically as a condition of remaining.

· People who damage their homes will be made to cover the cost of any damage and be required to enter into acceptable behaviour agreements.

· People who allow unacceptable behaviours to occur on their premises will be subject to further action including orders by the Commissioner for Tenancies.

· And people who wilfully fail to meet these commitments will face eviction.

In this speech, and on a number of other occasions, the Australian Government has referred to the issues of tenure reform and secure tenure at the same time. In this case, Prime Minister Rudd raised these issues together also with housing management reform. While this can make it appear that secure tenure and tenure reform policies are the same thing, or have the same aims, this is often not the case. In the event of a conflict between the aims of the two policies, the practice of the Australian Government has been to give preference to the aims of secure tenure. I describe this further below. 

In two key speeches in 2009, the Minister for Families, Housing, Community Services and Indigenous Affairs has provided further information about the Australian Government’s approach to Indigenous land tenure. In a speech to the NSW Aboriginal Land Council on 5 March 2009, the Minister said:

Over the past year the Government has worked on two parallel paths: 

First, we are working to establish the policy foundations required in relation to land tenure and housing reform; and second, we have made unprecedented financial commitments directed to changing the face of Indigenous housing across the nation within a decade. …

At the heart of Government policy is our respect for cultural connections to land and our respect for communal and traditional land holding systems. This is non-negotiable.

Within that non-negotiable framework, we want to work with Aboriginal people to also provide the secure tenure needed to attract government and commercial investment, to enable better service delivery and facilities, and to drive economic development. …

But housing on Aboriginal land has never been put on that secure footing. The consequences of this can be seen across the country. Houses that are unliveable because no-one takes responsibility for repairs and maintenance. 

The absence of any incentive to collect the rent to help pay for repairs and maintenance. Poor tenancy management where overcrowding isn't checked and routine inspections are irregular or even non-existent. All conditions which have contributed to a general reluctance to invest in housing.

With secure tenure arrangements in place government is accountable for the ongoing condition and maintenance of public housing. Secure tenure firmly places the responsibility at the feet of each housing authority or community housing organisation to provide a decent level of housing service just as mainstream public housing providers must do in the city.

To put it simply, this is not about taking land away from Aboriginal communities; it's about making sure housing providers do their job. 

I have recently written to the New South Wales Housing Minister and to housing ministers elsewhere in Australia to set out the secure tenure requirements which will underpin our major COAG investment. 

There are three requirements.

First, the government must have long term control over and access to public housing – and therefore responsibility - subject to the privacy of tenants. Governments will be able delegate this control and responsibility to community housing organisations which have the capacity to manage housing assets at public housing standards.

Second, we must be able to put housing management reforms into place – better repairs and maintenance and ordinary tenancy agreements which protect tenants and clarify responsibilities. 

And third, any native title issues need to be resolved to ensure that construction and refurbishment can proceed as quickly as possible.
 

These three requirements relate to the two COAG agreements which are discussed in the next section. In relation to the negotiation of leases, the Minister said:

This approach means that governments must treat Aboriginal land owners like any other land owners. If we want to build public housing on your land, we must negotiate a lease to do it. And you have the opportunity to negotiate the terms of those leases including boundaries, the restriction of development in special places and to require that any new investment proceeds in places where a lease has been agreed.

It is misleading to suggest that all terms of a lease are open for negotiation. The Australian Government has imposed clear rules about what it will allow a lease to contain, and in the case of township leases some of those rules are contained in s 19A of the ALRA itself. As I will discuss further in this Chapter, the Australian Government will not pay rent for housing leases and has refused to recognise local Indigenous decision-making authority in the terms of leases. 

Indigenous communities are in desperate need of housing.
 As the provision of housing is conditional upon agreeing to a lease, Indigenous land owners may be negotiating at a disadvantage and under duress. 

The Minister also went on to refer to the possibility of home ownership:

We recognise that home ownership can bring important social and economic benefits. Greater financial security. Greater independence. A more stable environment for raising children. And greater confidence in engaging with the employment market. 

One of the advantages of moving to put secure tenure arrangements in place on land council land is that home ownership will become an option for those tenants who wish to move in that direction.

In a further speech on 21 April 2009, the Minister referred to the Australian Government’s total funding commitment for remote Indigenous housing of $5.5 billion over ten years. The Minister made further statements in relation to the reasons for the Australian Government’s secure tenure policy: 
As a pre-condition to new housing investment, the Commonwealth requires security of tenure. This is essential to protect assets and establish with absolute clarity who is responsible for tenancy management and ongoing repairs and maintenance. 

In the past, the absence of secure, long-term tenure has meant inferior repairs and maintenance which, exacerbated by overcrowding, has meant houses become unliveable well before they should. 

Over the past year, the Government has resolutely pursued long overdue reforms to put security of tenure at the centre of Indigenous housing policy - in exactly the same way that it underpins the private and social housing markets around the country. 

We are working closely with Indigenous interests and traditional owners, recognising that differing circumstances across jurisdictions will require different pathways forward in different places. …

The length of the leases varies. … Essentially we are looking for leases that reflect the life of the asset we are building.

The length of leases has varied, although this does not appear to be connected to the life of the asset. One of the aims of the National Partnership Agreement on Remote Indigenous Housing (the Remote Indigenous Housing Agreement), discussed in the next section, is to ‘[increase] the life cycle of remote Indigenous housing from seven years to a public housing-like lifecycle of up to 30 years’.
 The Australian Government has said that it requires a lease of at least 40 years for new housing under that agreement. 

(as) COAG reform processes 

The Australian Government is also implementing its Indigenous land tenure policies through its role in COAG.

Following the November 2008 meeting of COAG, the Australian governments entered into a number of National Partnership Agreements in relation to remote Indigenous communities. Two of these agreements refer to Indigenous land tenure – the National Partnership Agreement on Remote Service Delivery (the Remote Service Delivery Agreement)
 and the Remote Indigenous Housing Agreement. 

(i) National Partnership Agreement on Remote Service Delivery

The Remote Service Delivery Agreement concerns the development of coordinated service delivery in select communities. One important aspect of this agreement is its reference to 26 priority communities, which I discuss in section 4.3 of this Chapter. 

The Remote Service Delivery Agreement refers to Indigenous land tenure in two contexts. Firstly, it states that the objectives and outcomes of the Agreement will be achieved by ‘changes to land tenure and administration to enable the development of commercial properties and service hubs’.
 

The Agreement states that delivering ‘the land tenure component’ is the responsibility of each of the states.

The second reference to tenure is in relation to the ‘national principles for investments in remote locations’. These principles relate to decisions about which communities will receive government investment. Included in the principles is a statement that:

priority for enhanced infrastructure support and service provision should be to larger and more economically sustainable communities where secure land tenure exists, allowing for services outreach to and access by smaller surrounding communities.

The Agreement does not clarify what ‘changes to land tenure’ and ‘secure land tenure’ means. I asked for further information about this, and was advised that these references are connected to the Australian Government’s three requirements for secure tenure, which I describe in the next section.
 Those requirements relate only to providing secure tenure for governments, rather than implementing tenure reform. 

The Minister for Families, Housing, Community Services and Indigenous Affairs has said that another aim of the reforms is to provide ‘greater economic opportunities (business investment and home ownership) as a result of resolution of land tenure and land administration issues’.
 
(ii) National Partnership Agreement on Remote Indigenous Housing
Under the Remote Indigenous Housing Agreement, the Australian Government has committed to provide a total of $4.75 billion over a ten-year period for the states and the Northern Territory to deliver improved remote Indigenous housing.
  

One of the outputs that the Agreement seeks to achieve is:

[the] progressive resolution of land tenure on remote community-titled land in order to secure government and commercial investment, economic development opportunities and home ownership possibilities in economically sustainable communities.

As with the Remote Service Delivery Agreement, tenure reform under the Remote Housing Agreement is the obligation of the states, who have responsibility for:

developing and implementing land tenure arrangements to facilitate effective asset management, essential services and economic development opportunities.

The obligation of the Australian Government to provide the housing funding is expressed as being ‘conditional on secure land tenure being settled’.
 

The Minister has since written to each of the state ministers responsible for housing advising them of three key requirements that determine whether secure land tenure has been settled:

1. The government must have access to and control of the land on which construction will proceed for a minimum period of 40 years. A longer period has additional advantages.

2. Tenure arrangements must support the implementation of tenancy management reforms including the issue of individual tenancy management agreements between the state housing authority and the tenant without requiring further consent from the underlying land owner. This capacity must also permit replacement of the housing service provider if required.

3. Native title issues must also have been resolved, in that any applicable process required by the Native Title Act has been conducted.

These three requirements are important. State governments have been making changes to their laws in order to be able to comply with these requirements. 

(at) Assessing the elements of the Australian Government’s policy

Although there is no comprehensive federal policy document on tenure reform, several themes have emerged from government statements, including: 

· the relationship between tenure reform and obtaining secure tenure 

· clarity of ownership of land and infrastructure 

· providing clear housing management relationships

· encouraging public sector investment

· encouraging private sector investment

· encouraging private home ownership

· the negotiation of leases on Aboriginal land

· resolving native title issues.

I consider these aspects of the Australian Government’s approach to tenure reform below.

(i) The relationship between tenure reform and obtaining secure tenure

It is important to make clear the distinction between tenure reform and secure tenure policies. 

The term ‘tenure reform’ generally refers to changing the way in which land is owned or how interests in land (such as leases) can be granted. This can be done in a number of ways. While there is some confusion about the aims of Indigenous land tenure reform, a common theme is the aim of making it easier for Indigenous land owners to make use, including commercial use, of their land. 

On the other hand, references to obtaining ‘secure tenure’ in statements of the current Australian Government are concerned with providing governments with some form of secure interest over land and infrastructure, often in the form of a lease. The main aim of secure tenure policies is to provide governments with authority and control, often at the expense of the Indigenous owners.

At times there is an overlap between tenure reform and secure tenure, such as when reforms to land tenure make it easier to grant a lease to the government.

This does not mean that the two policies are complementary, and at times, the aims are in conflict. There are a number of examples of this, such as the five-year leases in the Northern Territory. These leases provide the Australian Government with control over land use decision-making in communities, but inhibit the ability of Aboriginal land owners to make use of their land. 

At times references by governments to Indigenous land tenure blur the distinction between the two policies. This can give the impression that by obtaining secure tenure, governments will be helping Indigenous land owners to make better use of their land. 

While the Australian Government appears to have both a tenure reform policy and a secure tenure policy, it is clear that its main focus has been obtaining secure tenure. Where tenure reform has been introduced, it is mostly being used as a mechanism for the Government to obtain secure tenure.  

(ii) Clarity of ownership of land and infrastructure
There is also a difference between providing clarity of ownership and providing governments with clear ownership. 

Many parties have a legal interest in Indigenous peoples’ lands. There can be confusion about rights and responsibilities of each party and uncertainty about how decisions should be made. Providing clarity of ownership can be a legitimate aim of tenure reform. It can be done in a number of ways. 

There is a history across Australia of governments relying on informal title when providing infrastructure in Indigenous communities – that is, they have frequently built infrastructure without obtaining a lease or other type of formal permission. There is also a history of governments failing to provide the planning and survey work required to clarify the rights of occupants of individual blocks. In both cases, the main reason that this was done was to save money or to make limited funding go further. 

For example, in the Northern Territory, governments have rarely made provision for leases when installing infrastructure (such as schools, police stations, administrative centres, sewerage ponds or social housing) in communities on Aboriginal land. By instead relying on informal arrangements, they have avoided the costs of obtaining surveys, negotiating and administering land use agreements and even paying rent.
 

While this has enabled governments to provide infrastructure more cheaply, it has also meant that some of the things that are normally dealt with in a lease – such as the rights of the occupier and a description of each parties’ responsibilities – are now unclear. 

Reforms to rectify this and improve clarity of ownership and the rights and responsibilities of each party must not be unilaterally imposed or result in the devaluing of Indigenous land. In particular, such reforms should not simply result in the transfer of land, or decision-making about land, to governments. I continue to hold the view that the current Minister for Families, Housing, Community Services and Indigenous Affairs previously expressed, that it is not ‘beyond the wit of traditional owners and the government to devise land tenure arrangements which streamline transactions costs without fundamentally undermining Indigenous ownership and control of their land’.
  

A reform process should instead aim to provide long-term clarity through changes that deliver improved Indigenous land ownership, support the development of local governance and allow communities to meet their development needs. This requires consultation and negotiation at the local level, rather than bilateral consultation at the COAG level.

(iii) Providing clear housing management arrangements

In addition to providing a significant amount of funding for new housing and housing upgrades, the Australian Government is also pursuing reform of remote Indigenous housing management. 

This housing management reform is being implemented through its secure tenure policy. By obtaining long-term leases over housing areas, governments will have long-term control over housing-related decision-making and responsibility for its management of housing. 

As I have said, this is not tenure reform, although tenure reforms have been introduced to enable some states, such as Western Australia and Queensland, to comply with the Australian Government’s requirements. 

The housing reform policies of the Australian Government promote the extension of mainstream public housing to remote Indigenous communities. This policy rests on an assumption that public housing will deliver better outcomes in all remote Indigenous settings. This runs contrary to the Government’s general housing reform policy for non-Indigenous communities. In relation to its general housing policy, the Minister for Families, Housing, Community Services and Indigenous Affairs said:

In 2007, community housing organisations held 34,700 properties nationally. This compares with 340,000 held by public housing authorities.

For the most part, community housing organisations are relatively small organisations that manage properties but do not own them.

There are about 1,000 providers nationally – some managing as few as 10 properties - others who themselves have developed and own over 1000 properties.

Overall, they are very good at tenancy management. Often they have lower rates of rental arrears and better track records at maintenance than state housing authorities. …

The centrepiece of the Government’s reform agenda is to facilitate the growth of a number of sophisticated not for profit housing organisations that will operate alongside existing state-run housing authorities.

While the Australian Government’s general housing reforms support the growth of community housing organisations, its Indigenous housing reforms promote management by state-run, public housing authorities. 

Providing clear management arrangements should not necessarily mean providing clear government management arrangements. While some communities welcome the government taking more responsibility for the delivery of housing, others are concerned that public housing authorities have failed to deliver for Indigenous people and believe a community housing organisation can better meet their needs. 

I discuss this further in section 4.4(a)(iii) of this Chapter. 

(iv) Encouraging public sector investment

The Australian Government has stated that one of the reasons for tenure reform is to ‘provide the secure tenure needed to attract government and commercial investment’.

Secure tenure does not of itself attract government investment. Government policies may prevent investment where certain tenure requirements are not met, but this is at the discretion of governments. There can be benefits in governments providing for clear and secure tenure arrangements. However, the imposition of policies that require secure tenure for the provision of government services can impede effective service delivery. 

Government policies should target investment at those locations where it can do the most good. This is determined by the level of need and the effectiveness of programs. While the Australian Government has committed itself to an evidence based approach to policy implementation,
 there is no evidence that secure land tenure for governments is a key determinant of the effectiveness of programs. Making secure tenure a precondition elevates this above other factors that will determine whether or not a program will be successful. 

This does not mean that governments should not pursue policies to resolve problems with tenure where they exist. However, this should not result in delays in providing government investment. Government investment should instead be determined by strategies that reduce Indigenous disadvantage in the shortest possible time frame, in accordance with the Close the Gap principles.
 That is, a human rights-based approach to development.

In section 4.5(a) of this Chapter, I describe how the Australian Government’s secure tenure policy is being implemented in Queensland. In my view, this policy has diverted attention from long-term tenure reform to finding ways to comply with the Australian Government’s requirements. The Australian Government and state governments should instead be providing increased support for programs that lead to long-term resolution of tenure and native title.

Linking government investment to tenure reform can also create confusion and resentment at a community level. Rather than having the opportunity to be proactively involved in fixing any problems, Indigenous communities are instead presented with a set of requirements that they must comply with in order to receive services. 

In some circumstances, these requirements relate not just to the land on which the service will be delivered, but also to other areas of land. The rules for new housing under the SIHIP in the Northern Territory are an example of this. The Australian Government requires a lease over not just the new housing areas, but over all housing, including existing and proposed housing areas, or over the entire community.

As the Director of the Central Land Council, David Ross, has stated, the Australian Government’s lease requirements have created confusion in central Australian communities, who feel pressured into agreeing to the leases.
  

(v) Encouraging private sector investment

One of the main reasons for tenure reform is to make Indigenous land available to attract ‘commercial investment’, including ‘private sector investment to expand the housing asset base’.

I support improved economic opportunities for Indigenous people. However, in my view, it has not always been clearly explained how tenure reform will be used to deliver economic development. Clear information must be provided about the exact nature of proposed reforms, and how they will attract commercial investment, before Indigenous communities and landowners are asked to agree to them.

An effective way of giving Indigenous people more opportunities for economic development is to provide them with improved forms of Indigenous land ownership, particularly in those parts of Australia where Indigenous land is held under inferior forms of title. Yet, this approach is not reflected in tenure reform policies. 

The Australian Government first implemented its tenure reform policies in the Northern Territory, initially through township leases and then as part of the Northern Territory Emergency Response. Previously, Aboriginal land in the Northern Territory was one of the most secure forms of Indigenous land ownership in Australia. The result of the Government’s reforms has been to weaken that security. 

While five-year leases are a clear example of this, I am also concerned about the impact of township leases. As the Northern Land Council said in its submission to the Senate inquiry into the legislation which introduced township leasing, ‘traditional owners are expected to forgo their right to engage in commercial development over large areas of vacant land for 99 years’.
 I share the Land Council’s concerns, and do not accept that opportunities to attract commercial investment are improved by bringing land under the control of a government entity. 

I have also previously said that one of the key factors that determines whether an economic development project will be successful is whether there is Indigenous control over decision-making.
 I support reforms to land tenure that deliver improved forms of Indigenous land ownership and improved control over decision-making.

However, it is not true that all tenure reform will deliver improved economic opportunities for Indigenous people. For example, the long-term legacy of tenure reform may be negative if it results in commercially valuable areas of Indigenous land being effectively sold off. 

Reforms to land tenure for the purpose of attracting commercial investment will be experienced differently by diverse Indigenous communities across Australia. I would like to see Indigenous communities provided with clear information about how particular reforms will operate before they are called upon to engage in those reforms. Principles for engagement and consultation are set out in Appendix 3 to this Report.

(vi) Encouraging private home ownership

In 2006, the former Minister for Indigenous Affairs, Mal Brough, stated that reforms to Aboriginal land tenure in the Northern Territory to introduce township leasing would ‘allow Aboriginal Australians in parts of the Northern Territory who have been denied rights for many years to be able to own their own home’.
 

The current Government has been more considered in its references to home ownership, saying instead that as a result of tenure reform ‘over time, remote Indigenous citizens will have a realistic opportunity to own their own homes’.

As many Australians know, there can be significant benefits in home ownership. The Minister for Families, Housing, Community Services and Indigenous Affairs has recognised:

that home ownership can bring important social and economic benefits. Greater financial security. Greater independence. A more stable environment for raising children. And greater confidence in engaging with the employment market. 

One of the advantages of moving to put secure tenure arrangements in place on land council land is that home ownership will become an option for those tenants who wish to move in that direction.

For home ownership to provide social and economic benefits, a number of things must be present. For example, the financial circumstances of the owner must support the requirements of home ownership, including the costs of providing repairs. There must be a market, and the purchase price must be appropriate to both the market and the financial circumstances of the purchaser. There must be a low risk of mortgage default. The house must be suitable for the needs of the purchaser and able to retain its value. The obligations and risks must be clearly understood and agreed upon and the scheme must be appropriate to the cultural needs of the residents. 

The cost of housing construction in remote communities presents a significant challenge for any home ownership scheme. These costs have increased dramatically over the last decade.
 While this Report was being written, the Australian Government announced that the cost of constructing houses under the SIHIP in the Northern Territory would be between $450 000 and $550 000 per house.
 That is well beyond the financial reach of remote Indigenous community residents and indeed of many people in other parts of Australia. 

It also needs to be remembered that the existence of a housing market in remote Indigenous communities cannot be assumed. 

An important issue for residents in Indigenous communities is whether a housing market should be open or closed. A closed market will ensure that housing remains in local Aboriginal ownership but may mean lower prices. An open market will mean outsiders have the opportunity to buy into the community. Given that the status of Indigenous lands across Australia will vary from communally owned land to freehold and to special purpose leased land, a one-size-fits-all approach is neither appropriate nor desirable. 

These, and a number of other factors, make ownership in remote Indigenous communities a complicated matter. Encouraging residents to take on home ownership, with an associated housing loan / mortgage, may put them in a vulnerable position. 

Any home ownership scheme needs to have a clear set of aims. Aims can include providing economic security and independence and a greater sense of ownership. 

For a scheme to be effective, the aims must be determined by the participants themselves and the rules about the scheme must be consistent with these aims. Where the aims are not realistic, or ignore certain risks, these need to be reconsidered before a scheme is implemented. Setting out the aims of a scheme will also assist in reviewing its effectiveness, so that other communities can learn about the risks and opportunities of home ownership. 

In section 4.6 of this Chapter I set out some principles that should underpin the introduction of any land tenure reforms or home ownership schemes. This includes providing the community and participants with clear and appropriate information, such as economic modelling, reports on the condition of houses, financial planning and legal advice. The central principle is free, prior and informed consent, both at an individual and community level. 

(vii) The negotiation of leases on Aboriginal land
The Minister for Families, Housing, Community Services and Indigenous Affairs has stated that the approach of the Australian Government to housing and tenure ‘means that government must treat Aboriginal land owners like any other land owners. If we want to build public housing on your land, we must negotiate a lease to do it’.
  

However, when the Australian Government will not provide services such as housing, education or health facilities unless a lease is granted, it is clearly in the stronger position during lease negotiations. To a significant extent, government policy determines how much is open for negotiation. The payment of rent and control of decision-making are two examples of this. 

The Australian Government appears to still be developing its policy in relation to rent for leases on Indigenous land. For long-term housing leases, it has not provided for the payment of rent ‘in recognition of the significant government investment in housing set to follow’ the grant of the lease.

However for other leases, the Australian Government agrees that rent should be paid, and says that an important part of land reform is to see land users, including government agencies, pay for the cost of doing business on Aboriginal land as they would elsewhere in Australia.

I consider that Aboriginal and Torres Strait Islander land owners should have the same rights as other land owners when leasing their land to governments, including the right to receive rent. 

I am aware that in many cases Aboriginal and Torres Strait Islander land owners have agreed not to charge rent for leases on their land, particularly when the lease is to a local Indigenous organisation or is for the delivery of a community service.
 One of the problems with township leases is that it is a government entity, rather than the traditional owners, who decide whether or not organisations pay rent on subleases. And, this government entity is funded from the Northern Territory Aboriginal peoples’ future fund – the Aboriginals Benefit Account.

In the Northern Territory, the Australian Government has also used the offer of rent to try and obtain the form of lease that it prefers, as I describe in section 4.4(c). While it will not pay rent for a housing precinct lease, the Australian Government agrees to provide an upfront rental payment as well as a community benefits package on the grant of a township lease. This does not reflect a commercial distinction, rather the use of incentives to encourage traditional owners to grant the form of lease which the Australian Government prefers.

In relation to decision-making, the Australian Government will not accept a term that requires the consent of the Indigenous land owners for certain key decisions.
 However, this is at odds with the Government’s recognition, in relation to Closing the Gap, that:

Another important aim – and the basis for any sustainable improvement – is to strengthen Indigenous leadership and governance and increase economic and social participation.

This aim needs to be reflected in the terms of leases, which should support local Indigenous decision-making and build Indigenous capacity for self-governance. 

(viii) Resolving native title issues
As I have commented above, Australian governments have not always obtained formal permission when building infrastructure and have instead relied on informal title. At times, this attitude has extended to native title, with some governments not complying with the Native Title Act 1993 (Cth) (Native Title Act), or interpreting it in such a way that it is not necessary for the government to comply with any of the Act’s procedures. This attitude has often meant that the impact of any works on native title, and any consequent implications for compensation or validity of the works, are uncertain. 

However, the Minister for Families, Housing, Community Services and Indigenous Affairs has now stated that one requirement for Australian Government funding under the COAG agreement is that ‘any native title issues need to be resolved to ensure that construction and refurbishment can proceed as quickly as possible’.

There are two regimes within the native title system that governments can use to achieve resolution of native title issues as required by the Australian Government. 

The Native Title Act creates the procedures for parties to reach an Indigenous Land Use Agreement (ILUA), which is an agreement between a native title group and others about the use and management of land and waters. ILUAs can be negotiated as part of a native title determination, or settled separately from a native title claim. They are flexible and can cover a wide range of topics including how native title holders can agree to a future development, how native title rights coexist with the rights of other people, access to an area, extinguishment of native title and compensation.
 The ILUA process can already be used to negotiate for the building of houses in Indigenous communities. 

However, when the ILUA process is not being utilised (usually because governments consider it to be too resource intensive and time consuming), governments turn to the future acts regime to ensure their actions comply with the Native Title Act and are valid. 

The future acts regime establishes a procedural framework that parties must comply with before undertaking any activity which may affect native title. 

The Native Title Act sets out different processes that apply when a party wants to undertake different types of future acts. These processes vary, from simply requiring that a native title party be notified, to requiring that negotiations be conducted with the native title party. The future acts regime also provides for other implications such as whether compensation is payable and what the long-term impact on native title will be. 

However, none of the existing future acts processes apply specifically to the building of public housing in Indigenous communities, and there is confusion over whether any of the existing processes apply at all. Governments consider that this uncertainty is a factor which contributes to delays in building infrastructure.
 
For this reason, the Australian Government released a discussion paper on possible amendments to the future acts regime that would insert a new process which deals specifically with building of housing, and possibly other public infrastructure, in Indigenous communities.

I made a submission in response to the discussion paper in which I emphasised the benefits of governments reaching ILUAs rather than applying any future acts process. These include that ILUAs can provide certainty for all parties, including certainty around future developments and the long-term relationship between the parties. An ILUA can be tailored to the circumstances of the specific community and can be holistic, covering a range of issues that the parties want to address. As ILUAs require agreement between the parties, not simply consultation, they are also consistent with Australia’s international human rights obligations, in particular the rights affirmed by the United Nations Declaration on the Rights of Indigenous Peoples (Declaration on the Rights of Indigenous Peoples).
 

Nonetheless, the proposed new future acts process could impose greater procedural requirements than many other existing future acts processes. That is, it may require that governments undertake ‘genuine consultation’ as opposed to simply notify and receive comments on the proposal. Because of the requirement for ‘genuine consultation’, the proposal in the discussion paper could be an improvement on many of the existing future acts processes, but in any case it is not preferable to the parties reaching an ILUA.

4.3
Priority locations

The development of tenure reform policies has been accompanied by a new policy of identifying priority communities. There has been a strong connection between the two policies, particularly in relation to the 26 priority locations selected under the COAG National Partnership Agreements, but also under the Northern Territory’s ‘A Working Future’ policy. 

While the policy of identifying priority locations has not received much attention, it is a significant development, particularly for Indigenous people who do not live in or near a priority community and who wonder what will happen to services in their community over time.

On the one hand, the new policy is just a way of approaching service delivery. It utilises a ‘hub and spoke’ model where outreach services are delivered from identified regional centres.
 It is not clear in all circumstances how this will work. Some services (such as housing) cannot be delivered through a hub and spoke model. Many remote communities will be hundreds of kilometres from the nearest service hub, making access difficult. 

The priority location policy also represents a shift in the way in which services will be allocated. Communities that are selected as priority locations will receive a higher level of support than other communities. One anticipated outcome of the policy is the ‘voluntary mobility’ of individuals and families towards certain areas.
 

In this section, I describe the development of policies related to priority locations, initially in relation to housing in the Northern Territory and then more broadly. 

(au) The Australian Government’s priority locations: Northern Territory

In September 2007, a memorandum of understanding between the Australian Government and Northern Territory Governments in relation to Indigenous housing described Indigenous communities in the Northern Territory as falling into three levels of priority.
  

First priority communities are main urban centres (including town camps) and ‘larger / strategically placed growth communities’. Second priority communities are described as ‘smaller communities’, third priority communities as other communities and homelands.
 Under the agreement, first priority communities will receive new housing to meet existing demand and future growth and the Australian Government would seek to negotiate township leases over the communities. Second priority communities would, for the most part, receive only repairs and upgrades with new housing provided on ‘a case by case basis’. Third priority communities would receive no Australian Government funding for housing construction.

The SIHIP, which was announced by the new Australian Government on 21 April 2008, implements the principles set out in the memorandum of understanding.
  

Under SIHIP, the Australian Government has identified 73 significant Indigenous communities in the Northern Territory, being those communities which generally have a population of more than 100 people. Of these 73 communities, only 16 are eligible to receive new housing while the remaining 57 communities will receive only housing upgrades. There is no provision for those remaining communities to receive new housing, regardless of levels of housing stress. Homelands and other smaller Indigenous communities do not receive any assistance under SIHIP. 

(av) COAG processes

The Australian Government is extending its focus on priority locations beyond the Northern Territory through its role in COAG, and in particular through the two National Partnership Agreements that I described in section 4.2(b). 

The Remote Service Delivery Agreement describes 26 proposed locations for initial implementation of a new approach to remote Indigenous service delivery:
a) the 15 larger major works communities in the Northern Territory already identified for significant housing and infrastructure investment under the Strategic Indigenous Housing and Infrastructure Program;

b) 4 locations in the Cape York and Gulf regions in Queensland;

c) 3 locations in Western Australia, with at least 2 locations in the Kimberley;

d) 2 locations in the Anangu Pitjantjatjara Yankunytjatjara Lands in South Australia; and

e) 2 remote locations in the Murdi Paaki region in Western New South Wales.

The communities outside of the Northern Territory were not identified at the time. 

The second of these COAG agreements, the Remote Indigenous Housing Agreement, did not itself refer to the 26 priority locations. However on 23 March 2009, the Australian Government announced that ‘initial housing investment’ under that Agreement ‘will focus on these 26 larger communities which have the potential for economic development’.
  

The identity of the remaining priority locations was announced by the Minister for Families, Housing, Community Services and Indigenous Affairs in a speech on 21 April 2009:

Today I can announce the priority locations across Australia. 

In Western Australia, we will implement the Remote Service Delivery Strategy in towns and communities around Fitzroy Crossing, Halls Creek and on the Dampier Peninsula, including the communities of Ardyaloon and Beagle Bay. 

In the Northern Territory: Galiwinku, Gapuwiyak, Gunbalanya, Hermannsburg, Lajamanu, Maningrida, Milingimbi, Nguiu, Ngukurr, Numbulwar, Wadeye, Yirrkala, Yuendumu, Angurugu and Umbakumba.

In Queensland: Mornington Island, Doomadgee, Hope Vale and Aurukun (together with continuing work in Mossman Gorge and Coen which are also part of the Cape York Welfare Reform). 

In South Australia: Amata and Mimili. 

And in New South Wales: Walgett and Wilcannia.
 

A table of these communities, including a brief description of the land ownership, is provided at Appendix 5 to this Report.   

(aw) How priority locations are selected

I have asked the Government how the number of 26 locations was decided upon, rather than a greater or smaller number. I have been told only that it was decided upon through the COAG Working Group on Indigenous Reform, following bilateral discussions with each jurisdiction.

In relation to the process for selecting the locations, the Remote Service Delivery Agreement includes some general information. The Agreement attaches a set of principles called the ‘Principles taken into account in deciding sequencing’, which says:

The following principles will be taken into account in deciding sequencing:

(a) areas where we have already applied significant reform effort that can be readily built upon (see below):

(i) that is, locations where communities have demonstrated a willingness to actively participate in the change process, supported by strong leadership;

(b) preparedness to participate in steps to rebuild social norms – for example, welfare reform and alcohol management;

(c) labour market opportunities and potential for corporate investment/partnerships and business development;

(d) capacity to be developed and utilised as a service hub (including transport) with linkages with smaller communities/homelands; and

(e) capacity of service supply needs to be met – including consideration of capacity of existing local service providers and capacity of the location to support incoming services (for example, availability of built facilities and staff housing for staff).

The Agreement also states that:

priority for enhanced infrastructure support and service provision should be to larger and more economically sustainable communities where secure land tenure exists, allowing for services outreach to and access by smaller surrounding communities, including:

(i) recognising Indigenous peoples’ cultural connections to homelands (whether on a visiting or permanent basis) but avoiding expectations of major investment in service provision where there are few economic or educational opportunities; and

(ii) facilitating voluntary mobility by individuals and families to areas where better education and job opportunities exist, with higher standards of services.

In addition to these principles, the following criteria were also taken into consideration in deciding on the specific locations:

· significant concentration of population

· anticipated demographic trends and pressures

· the potential for economic development and employment 

· the extent of pre-existing shortfalls in government investment in infrastructure and services.

Consideration was also given to the locations where the Australian Government was already engaged in significant projects – such as in the Northern Territory and Cape York – and in the case of the Dampier Peninsula, to the opportunities presented by the Browse Basin LNG Project and the involvement of several communities in that area in leadership work.

The selection of specific locations by the COAG Working Group on Indigenous Reform followed only bilateral discussions with each jurisdiction.
 There was no process for consultation with Indigenous people or organisations or with the general public. No details have been provided about the material that was relied on, such as demographic or population data, or the tools used to assess economic viability or preparedness to participate in reforms. 

Under this policy, further communities may be selected as priority locations. The criteria described above will be used to determine those further locations.
 An Implementation Plan includes some information about how this will take place in the Northern Territory:

Once the strategy is established in the first fifteen locations [in the Northern Territory], consideration will be given to expanding the approach to additional locations, including those identified as Territory Growth Towns under the Northern Territory Government’s A Working Future policy framework [see below for a description of this policy]. 

This process will be consistent with the principles outlined in the Principles Taken into Account in Deciding Sequencing at Schedule B of the Agreement and with the Coordinator-General for Remote Indigenous Services Act 2009, which provides that the Australian Government Minister for Indigenous Affairs must consult with the relevant Northern Territory Minister prior to specifying new remote locations under the Act.

As with the locations that have already been selected, the process for selecting new locations requires only bilateral consultation with the relevant state or territory Minister. It does not require consultation with the affected Indigenous communities or organisations or with the general public.
As I have repeatedly said, for reforms to be effective they must be made with the full participation of the Indigenous people whose lives are affected by them. In relation to such a significant policy, it is not sufficient for governments to consult only with themselves. 

(ax) What the priority location policy means

While it has been described as marking a new approach to remote Indigenous service delivery, there is no policy document that describes what the new priority location policy will mean for Indigenous communities, especially for non-priority communities. 

In part, the policy of identifying priority communities is a new way of structuring service delivery. The Australian Government has recognised that the old ‘scattergun’ approach did not work, and claims that the new approach will provide for more targeted service delivery:

Our new model for remote service delivery will initially concentrate resources in priority locations across Australia. 

So that in just a few years we can build a critical mass of support and assistance to bring services and conditions in remote Indigenous communities up to the same standard as comparably sized communities elsewhere in Australia. …

Of course, other communities and townships will continue to receive government support and services. 

This will include access to new housing construction and upgrades, employment programs and CDEP, and the range of normal funding arrangements across the whole of government.

But, the intention is to maximise the role of priority communities as service hubs.

I sought clarification from the Australian Government on what services will be affected by this new model, and was advised that governments will work together to improve access to services ‘including early childhood, health, housing and welfare services’.
 I was also referred to the Local Implementation Plans that will be developed in each priority location under the Remote Service Delivery Agreement.

The first step in the preparation of Local Implementation Plans is baseline mapping of social and economic indicators, current government services and gaps in those services. When these are completed, Local Implementation Plans will be developed in consultation with local community members and other parties, for example, non-government organisations and business / industry partners.

One of the functions of the new Coordinator-General for Remote Indigenous Services is to monitor the implementation of Local Implementation Plans.

It is hoped that this model will deliver better coordinated and better managed services in communities that have been selected to be priority locations. Local Implementation Plans will be public documents. When they are completed, Indigenous residents of those communities should have a clearer picture of how this new model will work.

However, as I said above, the policy of identifying priority locations is not just a new service delivery model. It is also a policy of providing higher levels of support to select communities. The provision of housing in the Northern Territory is an example of this. 

The principles that determine sequencing, which are set out above, are not designed to identify the communities with the greatest need. While need and the adequacy of existing services are considered, the focus of the principles is on identifying those communities that meet government-set criteria for sustainability or growth. This includes economic sustainability, but also preparedness to participate in reforms and willingness to provide secure tenure to the government.

This policy anticipates supporting the growth of select locations ahead of other communities and its principles include ‘facilitating voluntary mobility by individuals and families to areas where better education and job opportunities exist, with higher standards of services’.
 

This aspect of the policy needs to be made clearer to residents of remote Indigenous communities. In the course of preparing this Report, I spoke to remote community members and it was clear that there is a very low level of awareness of the priority location policy. This was the case even in those communities that have been selected as priority locations. 

(ay) Extension of the priority location policy

Though less publicised, the Western Australian Government has stated that it is also developing a priority location policy:

Essentially, services are provided to large settlements who in turn service the small, satellite communities on an outreach basis. This model was endorsed in the COAG Remote Service Delivery National Partnership Agreement in Western Australia. …

The State targets housing resources to communities that are assessed as being sustainable using specified criteria such as the quantity and quality of water; risk of flooding; access to services; and access to employment and enterprise opportunities.

As with the Australian Government policy, this describes both a hub and spoke service delivery model and a policy of providing a higher level of support for select communities and less support for other communities. Further details of this policy have not yet been announced. 

(az) Northern Territory – A Working Future

Consistent with the principles developed by the Australian Government, on 20 March 2009 the Northern Territory Government announced a policy called ‘A Working Future’.
 ‘A Working Future’ includes both a new policy on homelands and the identification of 20 growth towns.
 

(i) Policy on homelands

Under the memorandum of understanding between the Australian and Northern Territory Governments of September 2007, which I described earlier, the Northern Territory Government was also required to assume full responsibility for municipal and essential service delivery to homelands from 1 July 2008. The Australian Government agreed to contribute $20 million per year for the first three years, which the Northern Territory Government was concerned would be ‘insufficient to fund adequate services to outstations’.

As a result, the Northern Territory Government was required to develop a new policy. It released a discussion paper and engaged Pat Dodson to conduct community consultations in relation to the development of the policy.
 A report on the outcome of those consultations was delivered in January 2009.
  

The report, which recommended the use of the term ‘homeland’ in place of ‘outstation’, stated that the starting point should be comprehensive economic modelling to determine the costs of investing in homelands (at different levels of service) and to provide a cost / benefit analysis of the implications of not investing. 

This recommendation was not implemented. ‘A Working Future’ instead sets out new rules for when a homeland can receive funding and new limits on what that funding can include. As part of this, there will be no financial support for new homelands or for further housing on existing homelands. Services to existing housing will move towards a user-pay system.

Dodson was critical of this policy for ignoring the recommendations in his report and failing to recognise the positive attributes of homelands, stating:

Australia has not learned anything from the history of destabilising Indigenous people if this policy is allowed to stand and homelands people are forced to co-locate in these major towns against their wishes.

(ii) Twenty growth towns

‘A Working Future’ also identifies 20 Aboriginal communities that will be developed into what are described as ‘growth towns’ or ‘service hubs’. The communities selected are the 15 priority communities for the Northern Territory under the National Partnership Agreements described above, together with the communities of Borroloola, Ramingining, Daguragu / Kalkarindji, Papunya, Elliott and Ali Curung.
  

As with the Australian Government policy, the implications of the Northern Territory’s policy for service delivery in other Aboriginal communities is not yet clear. The Northern Territory Government states that it will not take money away from other communities to build up the 20 growth towns
 but has been criticised for not providing details about what the reforms will mean for community services.

The Northern Territory Government has also connected the growth town policy to tenure reform, stating:

Many of our remote towns are built on Aboriginal land.

The Territory Government will work with the land owners in towns to get secure leases for private investment. To be successful at attracting private investment it is critical that security and certainty can be provided to investors.

With secure leases in place, new businesses will be created and new investments will flow. That will mean more jobs and opportunities for local people. It will break the welfare cycle.

In ‘A Working Future’, the Government does not specify the type of lease contemplated by this policy. However, the Australian Government and the Northern Territory Government have committed to try to negotiate s 19A township leases with the 15 communities that are also covered by the Remote Service Delivery Agreement.

4.4
Land reforms in the Northern Territory

The Northern Territory was the place where the Australian Government first started implementing its Indigenous land reform programs. Indigenous people in other parts of Australia have been looking at what has happened in the Northern Territory and wondering how it will affect them. This section provides an update in relation to land reforms in the Northern Territory. The first part of this section provides an update on the Northern Territory Emergency Response, the second part provides an update on township leases and the third part looks at the lease requirements for new houses. 

It has become clearer over time that the focus of these policies has been on giving governments greater control over Indigenous land.

(ba) Northern Territory Emergency Response

On 21 June 2007, the Australian Government announced a series of measures to combat child sex abuse in Aboriginal communities in the Northern Territory, which became known as the ‘intervention’ or the ‘Northern Territory Emergency Response’.

The impact of the Northern Territory intervention on Aboriginal land is described in detail in Chapter 9 of my Native Title Report 2007.

In this Chapter, I provide an update on three measures which form part of the intervention and which impact on Aboriginal land tenure: the compulsory five-year leases, statutory rights and the power to compulsorily acquire town camp land. 

(i) Five-year leases

One of the reforms introduced under the intervention was the compulsory acquisition of five-year leases over 64 communities. 

The five-year leases are created under s 31 of the Northern Territory National Emergency Response Act 2007 (Cth) (the NTNER Act). Leases normally contain negotiated terms. While interests acquired under the NTNER Act are described as leases, the interests were acquired compulsorily and the terms and conditions were determined by the Australian Government and not negotiated. 

The Australian Government also determined the area of the five-year leases. This was done broadly, with reference to latitude and longitude points set out in the Schedule to the NTNER Act. Commonly, the leases included large areas of land around communities, including air strips, quarries, rubbish dumps, cattle yards, nearby homelands and areas of vacant land. 

On 27 February 2009, the Australian Government announced that it had reassessed the boundaries for the five-year leases. Commencing from 1 April 2009, the total area covered by five-year leases was more than halved.
 

Normal process for compulsory acquisition of property by the Commonwealth

Section 51(xxxi) of the Constitution of Australia gives the federal Parliament the power to acquire property ‘on just terms’. The Lands Acquisition Act 1989 (Cth) (Lands Acquisition Act) sets out a process that the Government must follow to use this power and rules for how compensation should be determined.

Normally, the Australian Government must first make a declaration about its intention to acquire property. The declaration includes information about the public purpose for the acquisition, details about what the land will be used for and the reason why the land appears to be suitable for the proposed use. In addition to the declaration, each person who will be affected is entitled to a statement setting out a summary of their rights under the Lands Acquisition Act.

Where there is an ‘urgent necessity’, the Minister may avoid the need for a declaration but must instead lodge a certificate with Parliament and the land owners.
 The Lands Acquisition Act then provides a mechanism for negotiations to achieve an acquisition by agreement or by compulsory acquisition. 

The Lands Acquisition Act also states that compensation must be provided and sets out rules for determining what amounts to just terms compensation.
 Where land is acquired under the Lands Acquisition Act, land owners have a clear right to compensation with procedures and rules based on what is fair and workable. 

This process was not followed for the intervention. The NTNER Act excludes the Lands Acquisition Act in relation to the five-year leases,
 meaning that land owners are denied the usual rights in relation to how land is acquired and compensated and must instead rely on the NTNER Act itself.

Acquisition under the NTNER Act

The NTNER Act gives land owners almost no procedural rights. Five-year leases are created by the legislation itself, and there are there are no procedures for the provision of notice or reasons and no opportunities for negotiation or review.

The NTNER Act also avoids saying that land owners have a right to compensation, instead saying that the Australian Government is only required to pay compensation if it is obliged to do so under the Constitution.
 At the time the NTNER Act was passed, there was some uncertainty about whether the Australian Government was required to pay just terms compensation for an acquisition of property in the Northern Territory. 

The former Minister for Indigenous Affairs told Parliament that ‘compensation when required by the Constitution will be paid’.
 However, the Coalition Government took no action to assess or pay compensation.  

On 29 May 2008, the new Labor Government introduced the Indigenous Affairs Legislation Amendment Bill 2008 (Cth), which included a process for land owners and the Government to agree on ‘an amount to be paid’ by the Australian Government for the five-year leases. The Minister said that the purpose of the amendments was to ‘minimise the prospect of these matters needing to be resolved in the courts’.
 The amendments did not make it any clearer as to whether the Government was required to pay compensation.

In October 2008, after receiving the report of the Northern Territory Emergency Response Review Board (Report of the NTER Review Board),
 the Australian Government commenced a process for making payments by asking the Northern Territory Valuer-General to determine a reasonable rent for the five-year leases.

Wurridjal v Commonwealth

In Chapter 1 of this Report, I summarised the High Court’s decision in Wurridjal v Commonwealth.
 

In this case, the Australian Government argued that it was not required by the Constitution to pay compensation because: 

· it is not required to pay compensation for an acquisition in the Northern Territory 

· it continues to have a significant controlling interest in Aboriginal land and the five-year leases were a statutory readjustment of that interest rather than an acquisition.
  

This second argument, in particular, reflects poorly on the Australian Government. It is an attempt to treat Aboriginal land under the ALRA as a lesser form of ownership. The High Court did not accept the Government’s argument, and found that the Constitution does require the Australian Government to pay compensation for the five-year leases. 

How to assess compensation for the five-year leases

The NTNER Act denigrates the rights of Aboriginal land owners in the Northern Territory, by both denying them an appropriate process for the acquisition of land and by attempting to avoid the obligation to pay compensation.

The issue of compensation for land that has been compulsorily acquired is difficult for Aboriginal people. Any amount of compensation needs to reflect not just the economic value of the land but also the importance of the land to Aboriginal people (including its cultural and spiritual importance) and the impact of the loss of control that results from the compulsory acquisition of the land. 

I asked Minister Macklin what method the Australian Government was using to determine the amount of compensation for the five-year leases.
 She replied that the Government is committed to making ‘appropriate payments’, and described how the Government had asked the Northern Territory Valuer-General to determine reasonable amounts of rent as set out in the NTNER Act.

The NTNER Act says that the Northern Territory Valuer-General must not take into account the value of any improvements on the land when making a determination of a reasonable amount of rent, but provides no other guidance.

I do not accept that a reasonable amount of rent based on the unimproved value of the land represents just terms compensation for the compulsory acquisition of Aboriginal land under five-year leases. This minimises the economic value of the land – by excluding the value of any improvements which were installed by persons other than the government, or provided to the Aboriginal owners in lieu of rent. Further, it places no value on the importance of the land to its Aboriginal owners and fails to account for the fact that the land was acquired by compulsion rather than negotiation. 

The future of five-year leases

One of the recommendations of the Report of the NTER Review Board was that the Government ensure that all actions affecting Aboriginal communities respect Australia’s human rights obligations and conform with the Racial Discrimination Act 1975 (Cth) (RDA).
 

On 23 October 2008, the Australian Government said that it accepted this recommendation and committed to introducing legislation to remove provisions that exclude the operation of the RDA.
 On 21 May 2009, the Australian Government released a discussion paper called Future Directions for the Northern Territory Emergency Response.
 The discussion paper sets out proposals in relation to those parts of the Emergency Response that relate to the RDA and provides a starting point for consultations with communities.

While the discussion paper proposes certain changes to five-year leases, it does not allow for the consideration of their removal. Community residents and traditional owners are not being consulted on whether they want five-year leases to continue. They are only being consulted in relation to the proposed amendments, as the Australian Government has already formed the view that five-year leases have operated for the benefit of Aboriginal residents of the 64 communities and that it proposes to continue them.
  

The discussion paper says that:

The five-year leases have provided temporary tenure to underpin the provision of safe houses and GBM accommodation, and will underpin substantial housing refurbishments under the Strategic Indigenous Housing and Infrastructure Program.

It is wrong to suggest that the provision of safe houses and Government Business Manager (GBM) accommodation, or the refurbishment of housing, required the acquisition of the five-year leases. These could easily have been achieved in other ways. Such infrastructure has been installed and refurbished for many years in the same communities without the compulsory acquisition of five-year leases. 

The five-year leases represent a low point in the Government’s treatment of Aboriginal land. They are a most direct expression of the Australian Government’s focus on gaining control over Aboriginal land, rather than reforming tenure to assist Aboriginal people to better use their land. The five-year leases also disrupt the balance for the negotiation of long-term voluntary leases. In my view, there is no justification for their continuation. 

(ii) Statutory rights
A further reform to Aboriginal land under the intervention was the introduction of ‘statutory rights’.
  

This is a procedure under which the Australian or Northern Territory Governments can obtain a set of rights (which are called statutory rights) over certain Aboriginal land.

Statutory rights can only apply when infrastructure is installed or repaired
 on Aboriginal land and the works are wholly or partly funded by the government.
 The process requires the Minister to first identify the area of land to which the statutory rights will apply and for the Land Council to provide consent. 

While aspects of this process are similar to applying for the grant of a lease, statutory rights are very different from a lease. They provide no benefits to the land owner, only rights in favour of the government occupier. Those rights include the exclusive and perpetual right to occupy the land without having to pay rent.

Statutory rights are like a one-sided lease, under which the interests of the traditional owners are ignored. Traditional owners are unlikely to agree to such an arrangement by choice when they can instead negotiate a lease. To my knowledge these provisions have not been used. 

However, the Government introduced modifications to the statutory rights regime in the Indigenous Affairs Legislation Amendment Act 2008 (Cth). This could be seen to reflect an intention on the part of the Government to utilise those rights at some time in the future. 

(iii) Power to acquire town camp land
Section 47 of the NTNER Act provides a process for the Australian Government to compulsorily acquire all rights and interests in town camp land. During the reporting period the Australian Government announced steps towards using this power in relation to the Alice Springs town camps. 

Over the last few years, the Australian Government has tried to secure long-term subleases over the Alice Springs town camps. The Australian Government said that if it was granted a long-term sublease over town camp land it would upgrade housing and supporting infrastructure. 

The former Howard Government had offered to spend $60 million on upgrades if the town camps were subleased to the Northern Territory Government for 99 years. The town camp associations did not agree to this, saying that they were not opposed to long-term subleases but wanted to maintain a role in how housing was managed. They proposed a number of other subleasing and housing models. The Northern Territory Government did not agree to these other models.

Negotiations in relation to subleases continued under the new Labor Government. On 10 July 2008, the parties agreed that 40-year subleases would be granted to the Executive Director of Township Leasing (EDTL). I describe this Australian Government body in more detail in section 4.4(b). The Australian Government agreed to spend $50 million on upgrades to housing and infrastructure, and to set up a performance based selection process to determine who would manage housing in the camps within 3 years.
 This was later increased to $100 million.
 The parties then began negotiations on the sublease terms.

Under this framework agreement, the Australian Government also provided funding for the establishment of a new community housing organisation called Central Australian Affordable Housing Company (CAAHC). CAAHC was modelled on ‘growth providing’ affordable housing companies such as the Brisbane Housing Company (Qld) and Community Housing Limited (Vic). The Australian Government sees this approach as representing best practice in the provision of social housing.
 

	Text Box 4.1: Central Australian Affordable Housing Company

	CAAHC was created to allow for a new model of Aboriginal social housing that gives Aboriginal people control over their own lives while working in partnership with governments, community agencies and the private sector in a transparent and accountable manner.

CAAHC’s constitution provides for three types of members: the founding member, which is Tangentyere Council, ordinary members and agency members. Any non-government organisation which supports the objects set out in CAAHC’s constitution can apply to be an ordinary member, and the Northern Territory and Commonwealth governments are both entitled to be agency members. 

CAAHC will be managed by a Board of Directors. These Directors are appointed by the members. Board appointments will be made with reference to the set of skills required to manage the activities of CAAHC, including social and cultural knowledge of the town camp communities and legal, economic, property management, tenancy advocacy and housing management skills. 

The aims of CAAHC are to participate in all aspects of Aboriginal social housing, including design, construction and management. CAAHC has been set up to utilise mixed funding arrangements that are similar to those used by affordable housing companies in the mainstream social housing sector. This includes private investment, the National Rental Affordability Scheme and Commonwealth Rent Assistance. 

CAAHC will be able to offer affordable accommodation for both employed people and those on government benefits as well as shared equity or full home ownership. The performance of CAAHC will be assessed against the National Community Housing standards.

CAAHC represents a genuine model for Aboriginal people taking responsibility for their own housing in partnership with governments and the private and community sector.



On 22 May 2009, Tangentyere announced that negotiations in relation to the terms of the sublease were close to resolution, but that it still sought agreement that:

· under the 40-year sublease to the EDTL, the community retain some key decision-making powers

· in the three-year interim period before the open tender process begins, CAAHC (and not Territory Housing) be appointed as the housing manager for town camp housing.

The Australian Government did not agree to further negotiation on these two points. On 24 May 2009, the Australian Government announced that it was taking the first step towards compulsory acquisition of town camp land under s 47 of the NTNER Act. Minister Macklin said:

This action is being considered as a last resort following the failure of Tangentyere Council to meet its commitments under the previously Agreed Work Plan for the town camps by the deadline of 21 May 2009. …

For 10 months, the Australian and Northern Territory Governments have been in negotiations with Tangentyere Council. Last Thursday, the final deadline for an agreement passed. Tangentyere Council has not agreed to a fair and consistent tenancy management system.

Tangentyere rejected that claim that it would not agree to a fair and consistent tenancy management system. Tangentyere’s Executive Director, William Tilmouth, said:

We are saying that there are two ways to achieve tenancy reform, one through the public housing system and one through the community housing system by reaching accreditation against the National Community Housing Standards. …

Town Camp people have no faith in the Northern Territory Government or their public housing system. This is why we lobbied successfully in March last year to establish the Central Australian Affordable Housing Company.

The National Community Housing Standards are the standards which apply to social housing providers across Australia. 

To avoid the town camp land being acquired compulsorily, on 29 July 2009 the town camp associations agreed to the grant of a sublease on the terms required by the Australian Government.
 William Tilmouth said in relation to the agreement:

We’ve had the gun at our head ... compulsory acquisition is the last resort. At the end of the day it's something that we've been threatened with, and it's a pretty high thing to consider. I think at the end of the day we need to work with what we have got and make some agreement.

The making of an agreement under threat of acquisition was described as a low point in Indigenous affairs by Australians for Native Title and Reconciliation, who noted:

While in mainstream Australia 70% of the Australian Government's $6.4 billion Social Housing Initiative will go to community housing, Indigenous communities are being locked out of community housing. This denies them any meaningful control or decision-making role. Instead they will be forced to accept control by a government authority – Territory Housing – with a poor record in relation to Indigenous housing.

While this report was being prepared, an Alice Springs town camp resident commenced court action in relation to the compulsory acquisition process.
 The Australian Government has responded by recommencing the notice period for consultations under the compulsory acquisition procedures.
  

(bb) Township leasing
Township leasing, which was introduced in 2006, remains important as the first changes made by the Australian Government as part of its Indigenous land tenure reform policy. Township leasing is made possible through s 19A of the ALRA. I described the introduction of s 19A in the Native Title Report 2006,
 and in this section I provide an update on the operation of township leases.

(i) Section 19A of the ALRA

The ALRA has always provided for the leasing of Aboriginal land through s 19. This section allows for a lease to be made to any person for any purpose and contains no restrictions on the period of the lease. Leases under the new s 19A can apply only to ‘township land’, which is land on which a community is situated and which has been described by regulation. Township leases may only be made to a ‘government entity’, and must be for a period of between 40 and 99 years. 

In 2007, the former Coalition Government made changes to the ALRA to create the position of the EDTL, whose role it is to hold s 19A leases on behalf of the Australian Government.
 When a township area is leased to the EDTL, it is the job of the EDTL to create and manage subleases. 

In 2008, the new Labor Government made further changes to the ALRA to expand the role of the EDTL beyond township leases. The EDTL can now also accept leases under s 19, leases over Aboriginal community living areas and subleases of a town camp (such as the Alice Springs town camps).

In normal circumstances the terms of a lease are decided upon by negotiation. However, s 19A specifies that certain matters cannot be included in a township lease. 

Firstly, a township lease cannot contain a rule requiring the consent of any person to the grant of a sublease.
 For example, the traditional owners may wish to put a rule in the township lease which says that the EDTL must get the consent of the traditional owners or community members before granting a sublease, or before granting a certain type of sublease such as a commercial sublease. Section 19A says that such a rule is not allowed. 

This means that all subleases are decided upon by the EDTL and not by the traditional owners or the community. The EDTL may be required to consult with the traditional owners or community members, but cannot be required to follow their directions or obtain their consent. 

Secondly, a lease under s 19A cannot contain a rule relating to the payment or non-payment of rent under a sublease.
 For example, the traditional owners may wish to put a rule in the township lease which says that a sublease to a business must be for a commercial rent or that a sublease to a community organisation must be rent free. Section 19A of the Act says that such a rule is not allowed.

This means that the amount of rent which is required to be paid under a sublease is determined by the EDTL. Again, the EDTL may be required to consult with traditional owners or community members, but the EDTL is not required to follow their directions. 

This is particularly important where the amount of rent that traditional owners receive under the township lease is determined by the amount of rent collected on subleases. This is the case with the two existing township leases described below, and is Australian Government policy for township leases.
 This means that traditional owners cannot know, or control, whether they will receive ongoing rent under a township lease. 

Overall, a major concern with township leases is that traditional owners and Aboriginal community members are required to give up control over land use decision-making in the township area.

(ii) The Nguiu and the Groote Eylandt leases
There have been two township leases granted under s 19A of the ALRA. The first lease was granted on 30 August 2007 over the community of Nguiu (the Nguiu lease) and the second was granted on 4 December 2008 over the communities of Angurugu, Umbakumba and Milyakburra (the Groote Eylandt lease).

Both leases are granted to the EDTL. The Nguiu lease is for a period of 99 years and covers an area of 454 hectares, or 4.54 square kilometres.
 This area includes the existing community, the airport, the foreshore and a large area of vacant land around the community.

The Groote Eylandt lease is for a period of 40 years, with the EDTL having the option to renew for a further 40 years. The lease also covers large areas of land around each community. Most notably, while the community of Milyaburra has a population of around 110,
 the lease over the community covers an area of 510 hectares, or 5.10 square kilometres.

The rent for both township leases comprises a one-off introductory payment and an ongoing payment. The one-off introductory payment for the Nguiu lease is $5 million and for the Groote Eylandt lease is $4.5 million. These amounts are paid out of the Aboriginals Benefit Account.
  

The Australian Government also agreed to provide a number of benefits for the communities. In Nguiu, this included 25 new houses, repairs and maintenance for other houses, $1 million in additional health initiatives, improvements to the cemetery, a community profile study
 and funding for a new secondary college.

I have previously expressed my concern about the link made between the provision of much-needed community services, human rights and entitlements and the grant of a township lease to a government entity. Services should be provided to communities on the basis of need and effectiveness rather than compliance with a request for a lease. The connection to the provision of services also puts pressure on traditional owners during the decision-making process. This is especially the case if traditional owners are not fully aware that they have the right to say no or that some of the services on offer are human rights that should be provided as a matter of course.

The ongoing rent is determined by the income that the EDTL collects on subleases and licences. After collecting the rent, the EDTL deducts its expenses, which includes both direct costs such as surveys and consultants and the administration costs of the EDTL for each lease (including wages of EDTL staff). If there is a balance remaining after the deduction of those expenses, it is payable as rent to the traditional owners. Although it is beyond the scope of this Report, further consideration should be given to any tax implications of this arrangement for the traditional owners. 

The one-off introductory payments (of $5 million and $4.5 million) also represent the minimum payment for the first fifteen years of each lease. During this period, the traditional owners are only entitled to further a payment if the total rent exceeds that minimum payment. If the ongoing rent during this period is less than these amounts then the traditional owners will receive no additional payment.
 

Grant of subleases

The EDTL advises that the community of Nguiu has been surveyed. Agreements on subleases have been negotiated over 66% of the available lots at Nguiu. At the time of writing, the communities under the Groote Eylandt lease were still being surveyed and no subleases had been granted.
 

The EDTL also advises that the majority of the lots in Nguiu – approximately 240 – have been subleased to Territory Housing for community housing. Seven home ownership contracts have been finalised, with several more community members expressing an interest. Two residents have taken a sublease over vacant land in order to build their own homes.
 Information about the terms of those leases was not provided. 

Subleases have also been finalised, or are close to being finalised, with a number of the smaller community organisations in Nguiu. The two largest occupiers of commercial / government properties, the Northern Territory Government and Tiwi Islands Shire Council, are yet to reach an agreement on sublease terms.
  

Rent under subleases

Under a township lease, the EDTL (and not the traditional owners) decide whether rent is required on a sublease.

The EDTL has advised that rent is not required under the subleases to Territory Housing or for the subleases in relation to schools. In most other instances, the EDTL advises that it has demanded, or will demand, some form of rent.
 

In the case of home ownership leases, rent is paid as a lump sum payment. For other commercial / government properties in the township, the EDTL has engaged a consultant to provide the improved, unimproved and annual rental estimates. These valuations are then used as a basis for negotiating the level of rent to be paid by each occupier. The level of rent depends on a number of factors including the condition of the property, any capital improvements which have been made to the property, the capacity of the organisation to pay and the extent of any ongoing repairs and maintenance required on the property.

For many community organisations and government agencies, this will be the first time that they have been required to pay rent for the use of Aboriginal land. Information about the amount of rent under each sublease is not available. 

Costs of administration

As I described above, the ongoing rent under the Nguiu and Groote Eylandt township leases is the income on subleases after deduction of the expenses of the EDTL. The EDTL provided the following information in relation to its administration expenses:

	Table 4.1:
Administration of township leases at Nguiu and Groote Eylandt


	2007–08
	Employee expenses (two staff in Canberra and one in Nguiu)
	$281 000

	
	Travel
	$101 000

	
	Contractors (sacred site clearance certificates and survey work at Nguiu)
	$42 000

	
	Other administrative expenses
	$33 000

	
	Total for 2007–08 
	$457 000

	2008–09
	Employee expenses (two staff in Canberra and four staff in Darwin)
	$519 000

	
	Travel (including air charter costs for Consultative Forum meetings)
	$192 000

	
	Contractors ($203 000 for survey work at Nguiu, $44 500 for valuations at Nguiu, $54 000 for initial survey work for Groote Eylandt communities and $39 000 for business design)
	$340 000

	
	Other administrative expenses
	$39 000

	
	Total for 2008–09 
	$1 090 000


The Consultative Forum

Both township leases create a body called the Consultative Forum,
 whose role is to make recommendations to the EDTL on certain matters under the lease, to facilitate communication and to discuss land use and other issues arising out of the lease. The majority of the members of the Consultative Forum are appointed by the traditional owners and the remainder are appointed by the EDTL. 

In most cases where the EDTL is required to consult, the EDTL must ‘have due regard to any recommendations of the Consultative Forum’.
 Under the Nguiu lease, the decisions of the Consultative Forum are binding in relation to: 

· the limit of 15% of non-Tiwi residents
 

· permission for buildings in excess of two storeys or within 50 metres of the high water mark
 

· certain exceptions to quarantine restrictions.
 

In all other cases, including all references under the Groote Eylandt lease, the Consultative Forum can only make recommendations which are not binding on the EDTL.

(iii) Other possible models
The main problem with township leases is that traditional owners and Aboriginal communities are required to hand over decision-making about their land to a government entity. This has included not just the land on which existing infrastructure is built, but also large areas of vacant land. I believe that the reluctance of communities to enter into township leases, despite the offers of inducements by the Australian Government, is attributable to concerns about this hand over of decision-making. There are other ways of introducing leasing on communities that do not require such a hand over. In my Native Title Report 2006, I referred to the proposal of the former Thamurrur Council for a 40-year lease over the community of Wadeye to a body controlled by traditional owners, which would then be able to issue subleases to occupants as required.
 At the time the Australian Government rejected this proposal, saying that the time frame was too short. 

Since then, the new Government has agreed to a 40-year time frame for community leases. The Central Land Council has also proposed separate types of long-term leases for housing, government and commercial bodies, under a model which would provide certainty of tenure while retaining a higher level of traditional owner control.

These are some examples of other ways of introducing community leases. While the Australian Government has agreed to other forms of housing lease as an interim measure, as described in the next section, it remains committed to obtaining township leases for all large communities in the Northern Territory. The Government has not engaged with Aboriginal communities about other ways in which leasing can be introduced.

(bc) Tenure requirements for new housing

In the Northern Territory, 16 communities have been selected to receive new housing under the SIHIP. In keeping with the Australian Government’s secure tenure policy, communities must have in place a lease for at least 40 years in order to be eligible for new housing.

The Australian Government will accept a housing lease in one of two forms, provided that it contains the required conditions: either a township lease over the whole community or a lease over all housing areas. The term ‘housing precinct lease’ has been used to describe a lease over housing areas under s 19 of the ALRA that meets the Australian Government’s criteria for new housing. 

While the Australian Government will accept a housing precinct lease, it sees this as an interim measure pending agreement to a township lease.
 Unlike a township lease, a housing precinct lease does not take in the whole community. However, it must include not only the new housing areas but all existing community housing. 

While no rent is offered for a housing precinct lease, the Australian Government has offered upfront rent and a community benefits package for the grant of a township lease. For example, in relation to one of the central Australian communities, the Australian Government has offered $2 million in upfront rent plus a $2 million community benefits package.
  

The table below describes the main differences between township leases and housing precinct leases: 

	Table 4.2: Difference between township leases and housing precinct leases

	
	‘Township lease’ under section 19A
	‘Housing precinct lease’ under section 19

	Lease area
	Covers entire community and surrounding land, including roads, stores, parks, cemeteries, houses and growth areas surrounding the community
	Covers all existing community housing and the proposed new housing areas

	Term
	Must be between 40 and 99 years
	Must be at least 40 years


	Lease holder
	Executive Director of Township Leasing 
	Territory Housing or the Executive Director of Township Leasing 

	Rent
	Upfront rent plus community benefits package. Ongoing rent depends on subleases.
	Not offering rent


As I described in the previous section, township leases have been granted over the communities of Nguiu, Angurugu, Umbakumba and Milyakburra.

On 11 February 2009, the Northern Land Council announced that the traditional owners for the communities of Galiwinku, Gunbalanya, Miningrida and Wadeye had agreed to 40-year housing precinct lease for those communities.
  

For the other eight communities – Gapuwiyak, Hermannsburg, Lajamanu, Milingimbi, Ngukurr, Numbulwar, Yirrkala and Yuendumu – the Australian Government is still negotiating with the traditional owners and the Central and Northern Land Councils in relation to a lease.

4.5
Land reforms in Queensland, New South Wales, South Australia and Western Australia

In this section I describe some of the reforms which are taking place in the Australian states that are affected by the COAG Remote Partnership Agreements – Queensland, New South Wales, South Australia and Western Australia. 

In these states, there has been a combination of tenure reform and the introduction of secure tenure policies. 

To a significant extent, reforms to state law are being driven by policies of the Australian Government, particularly its secure tenure requirements under the Remote Indigenous Housing Agreement. Under that Agreement, the Government will provide $4.75 billion over ten years, provided that the states introduce secure land tenure. As I set out above in 4.2(b)(ii), the Australian Government has advised the states that there are three requirements for secure land tenure.

This section describes how these requirements are being implemented in priority locations in these states. 
(bd) Queensland

When the Australian Government and some other states were moving towards Indigenous land rights in the 1970s and 1980s, the Queensland Government resisted. At first, it held on to the reserve system. Later, it created new ways for land to be held on behalf of Indigenous people. 

In 1978, the Queensland Government legislated to create 50-year shire leases over the former reserve communities of Aurukun and Mornington Island.
 In the 1980s, the Government created a new form of tenure called ‘deeds of grant in trust’ (DOGITs), under which a number of other reserves were transferred to local Indigenous councils for the benefit of Indigenous inhabitants. 

The first land rights legislation, introduced in 1991, provided for the grant of land as Indigenous freehold.
 Land could be granted following a land claim, which could only be made over limited areas of crown land, or by way of transfer. The transfer rules allowed for lesser forms of Indigenous land ownership to be turned into Indigenous freehold. Unfortunately, progress on the grant of Indigenous freehold has been slow. 

	Text Box 4.2: Types of Indigenous land in Queensland

	Reserve land

Reserve land is land that is owned by the government and has been set aside for the benefit of Aborigines or Torres Strait Islanders.

Shire leases

Shire lease land is land that has been leased to the local council for 50 years. Shire lease land only applies to the communities of Aurukun and Mornington Island.

DOGIT land

DOGIT land is a restricted form of ownership, usually granted to a local council. DOGIT land is held on trust for the benefit of Indigenous inhabitants and is subject to greater government control than full ownership. 

Indigenous freehold

Indigenous freehold is land that has been granted as freehold title under the statutory land rights legislation introduced in 1991. A grant of Indigenous freehold can be made by transfer or after a successful claim. 

Transferable land 

Under the Aboriginal Land Act 1991 (Qld) and the Torres Strait Islander Land Act 1991 (Qld), land described as ‘transferable land’ is to be granted at Indigenous freehold, without the need for a land claim. Transferable land includes reserve land, shire leases and DOGIT land. 


(i) Aboriginal and Torres Strait Islander Land Amendment Act 2008 (Qld) 

The Aboriginal and Torres Strait Islander Land Amendment Act 2008 (Qld) (the Amendment Act) made a number of important changes to Indigenous land in Queensland.

A primary aim of the Amendment Act was to make it easier to grant long-term leases on Indigenous land. This was partly as a result of pressure exerted upon states by the Australian Government to make it easier to grant a long-term lease to a public housing body.

In addition to making reforms to long-term leasing, the Amendment Act makes a number of other changes to Indigenous land, including:

· allowing for the grant of land to a Prescribed Body Corporate (PBC)

· creating exemptions to transferable land

· making it easier for the Government to compulsorily acquire Indigenous land.

I describe the new rules in relation to long-term leasing below, but first I provide a description of some of the other major changes. 

Transferring land to a PBC

When a determination of native title is made, an Indigenous corporation – a PBC – can be appointed to hold native title rights on behalf of the native title holders.
  

Previously when transferable land was granted as Indigenous freehold, it was usually granted to an Aboriginal or Torres Strait Islander land trust to hold for the benefit of Indigenous people ‘particularly concerned with the land’ and their ancestors and descendants.
 This means Indigenous people who live on or use the land or neighbouring land as well as Indigenous people with a particular traditional or customary connection.

As a result of changes made by the Amendment Act, transferable land in relation to which there has been a determination of native title can also be granted to the PBC. When land is granted to a PBC, it holds the land for the benefit of native title holders only. 

This means that there are two options when turning transferable land into Indigenous freehold – it can be granted to an Indigenous land trust to hold for Indigenous people particularly concerned with the land, or (where there has been a native title determination) to a PBC to hold for native title holders. 

Exempting section of transferable land

While the legislation says that transferable land must be granted as Indigenous freehold ‘as soon as practicable’,
 progress on the transfer of land has been slow.

One of the reasons for the long delays is that the Queensland Government has not wanted to transfer land on which infrastructure has been built. Often that infrastructure has been built without surveys or the creation of individual lots, which means that the process for excluding land with infrastructure on it has been slow. 

The Amendment Act makes it easier for the Queensland Government to exclude particular areas from transfer by declaring them to be not transferable. The Minister can make a declaration over land: 

· on which housing, infrastructure or a road is situated 

· which is being used as part of a township by Aboriginal people

· where, having regard to the nature or use of the land, it is not appropriate or practicable for it to be granted as Indigenous freehold.

This means that when the transferable land is granted as Indigenous freehold, those areas in relation to which the Minister has made a declaration will be excluded, and will continue to be reserve land, shire lease or DOGIT land. 

This allows the Government to exclude areas more easily and less expensively, as it does not have to survey each individual lot. The Government has stated that this will speed up the grant of the balance of transferable land as Indigenous freehold. However, any areas which are excluded from the grant of Indigenous freehold will continue to be held under inferior forms of title and ownership of individual lots will not be resolved. 

Compulsory acquisition of Indigenous land

The Amendment Act also makes it easier for the Government to compulsorily acquire Indigenous land. 

Previously the Government could only acquire Indigenous freehold by an Act of Parliament that expressly provided for the resumption of the land and the payment of just compensation.
 It could only acquire DOGIT land by an Act of Parliament.

The Amendment Act allows for Indigenous freehold and DOGIT land to be acquired, and a shire lease to be resumed, by a construction authority for a relevant public purpose. To my knowledge these provisions have not been used. 

New forms of long-term leasing

The Amendment Act makes a new set of rules to make it easier to grant leases on Indigenous freehold land, DOGIT land and Aboriginal reserve land.
 The new rules do not apply to the Aurukun and Mornington Island shire leases.

These rules are less restrictive than previous rules in relation to leasing on Indigenous land. The requirements change depending on who the lease is granted to, for how long it will be granted and the purpose for which it will be used. Most leases no longer require the consent of the Minister. The table below summarises these new rules in relation to the grant of leases:

	Table 4.3:
Rules in relation to the grant of leases

	Lease holder
	Purpose of lease
	Period of lease
	Consent of Minister

	An Aborigine
	Private residential purpose
	Up to 99 years
	Not required

	
	Any other purpose (such as a commercial purpose)
	Up to 30 years
	Not required

	
	
	More than 30 years (up to 99 years)
	Required

	The state
	Public housing, public infrastructure or accommodation for public servants
	Up to 99 years
	Not required

	
	Any other purpose


	Up to 30 years
	Not required

	
	
	More than 30 years (up to 99 years)
	Required

	The spouse, or former spouse, of an

Aborigine or of an Aborigine who is deceased
	Private residential purpose
	Up to 99 years
	Not required

	Any other person
	Commercial purpose
	Up to 30 years
	Not required

	
	
	More than 30 years (up to 99 years)
	Required

	
	Private residential purpose to support a commercial purpose
	
	Not required

	
	Any other purpose
	Up to 10 years
	Not required

	
	
	More than 10 years (up to 99 years)
	Required


Where the consent of the Minister is required, the Minister can only give consent if he or she is satisfied that the grant of the lease is for the benefit of the persons on whose behalf the land is held. There are also rules in relation to when the consent of the Minister is required for a grant of an interest under a lease. 

In general, I am supportive of reforms that enable more flexible use of Indigenous land. However, attention will need to be paid to how these reforms are implemented in practice. If the reforms simply facilitate long-term leases to the Queensland Government over housing areas, Indigenous people will wonder what they have gained. 

Home ownership leases

The new leasing rules include some provisions which apply specifically to ‘home ownership leases’, or leases to Indigenous people for private residential purposes.

A home ownership lease must be for a period of 99 years.
 Instead of paying annual rent the home owner must pay the purchase cost up front. The purchase cost must be the value of the land and any buildings on the land determined using acceptable valuing methodology.

There is no price discount for those Indigenous people on whose behalf the land is held. All Indigenous purchasers are required to pay the purchase price of the land and any building on the land. 

Where the housing chief executive considers that a house has been used for social housing, then his or her permission is required for the grant of a home ownership lease over the house.
 The purchase cost must be agreed to by the housing chief executive and that part of the purchase cost which relates to the house may only be used towards providing further social housing services.
  

The Queensland Department of Communities has said that it supports the use of depreciated replacement costs as the methodology for determining the sale price of former social housing in Indigenous communities.
  

While the reforms to enable home ownership create an opportunity for Indigenous people in Queensland, they also raise complex issues. Careful attention needs to be paid to how the new provisions are implemented.

In the Native Title Report 2006, I considered the community-driven Yarrabah Housing Project. It was anticipated that the amendments to the Aboriginal Land Act 1991 (Qld), which were then being proposed, would provide a legislative base to support leasing initiatives.
 I am also aware that the community of Mapoon has been working with World Vision Australia on developing a home ownership scheme, and I hope that the 2008 amendments will assist them with the project.

As he concluded his recent visit to Australia, James Anaya (the Special Rapportuer on the situation of human rights and fundamental freedoms of indigenous people) stated that:

Government initiatives to address the housing needs of indigenous peoples, should avoid imposing leasing or other arrangements that would undermine indigenous peoples’ control over their lands.

It cannot be assumed that the introduction of any home ownership scheme will be successful. One of the primary findings of research conducted by the University of Queensland in 2001, which considered the outcome of previous home ownership schemes such as Katter leases (see Text Box 4.3), was that it is ‘certainly clear that it will not be possible to simply transpose mainstream home ownership models’ onto Indigenous communities.
 

	Text Box 4.3: Katter leases

	The term ‘Katter leases’ refers to perpetual leases granted over existing houses in communities in North Queensland under a Government home ownership scheme set up in the mid 1980s. 

The failure of the scheme resulted in some houses falling into disrepair and being abandoned. Local councils have been engaged in drawn-out and legally complicated processes to take over leases in order to replace the housing. The reasons for the failure of the scheme include:

· that it was a government initiative pushed by the external stakeholders, rather than the community

· the houses were already old and close to the end of their life cycle

· participants did not understand their maintenance responsibility and received no education or support

· land dealings for deceased estates and / or transfer of the lease back to councils were not resolved up front.
  

In the community of Kowanyama, which is described in Text Box 4.4 below, around 95 Katter leases were granted. This has added to the complexity in resolving community land tenure. 


In section 4.6 of this Chapter, I set out some of the principles that need to be considered prior to the introduction of any home ownership scheme or land tenure reform. While the Queensland legislation includes protection for the Government in relation to social housing, it does not mandate protections for the community or for individual participants, such as the provision of appropriate information or a mechanism for the community to agree to the parameters of the scheme. 

The Queensland Government’s preference for the use of depreciated replacement cost as the valuation methodology will be of significant concern to Queensland Indigenous communities. The depreciated replacement cost of a house is likely to be significantly higher than its market value, where there is a market. 

Commercial leases

The leasing rules also contain certain protections in relation to leases for a commercial purpose.

As described in Table 4.3, leases for a commercial purpose for more than 30 years require Ministerial consent. In order to request this consent, the person applying for a lease must give the Minister a business plan together with evidence to show that an appropriate return on the investment cannot be obtained with a lease of less than 30 years. The Minister may also require other documents to show the purpose of the lease.

The Minister must obtain an independent assessment of this material, and of the financial and managerial capacity of the applicant, before making a decision in relation to the lease. Consent to the grant of a commercial lease for more than 30 years can only be given where the Minister is satisfied that any proposed development under the lease will be commercially viable, that a lease for more than 30 years is required for a return on the investment and that the applicant has the capacity to carry out the project. 

The non-refundable cost of the assessment must be met by the applicant.

(ii) Tenure requirements for new housing

In this section I look specifically at the four Queensland communities that have been selected for initial housing investment under the Remote Indigenous Housing Agreement. Those communities are Aurukun, Mornington Island, Doomadgee and Hopevale. 

Aurukun and Mornington Island 

The communities of Aurukun and Mornington Island are situated on land which was leased to the local Shire Council for 50 years under the Local Government (Aboriginal Lands) Act 1978 (Qld). The Shire Councils hold the leases ‘in trust for the benefit of persons who for the time being reside on any part of the land’.
  

There have been consent determinations of native title over the Aurukun
 and Mornington Island
 shire lease areas, both of which exclude an area of land around the community. 

During negotiations for the consent determination in relation to Aurukun, the native title holders agreed to withdraw the claim over the community and access road. The native title holders and the shire council instead entered into the Aurukun Township & Road Indigenous Land Use Agreement.
  

This Agreement sets out a notification and consultation process for future developments. The process varies depending on the area of the community (in particular whether an area is developed or undeveloped) and whether it is a major or minor development.
 The native title holders have also made a formal request for that part of the Aurukun shire lease which is covered by the native title determination to be granted as Indigenous freehold.
 If granted, the land will be held by the PBC on behalf of the native title holders.
  

Doomadgee and Hopevale

Doomadgee and Hopevale are on DOGIT land, held in trust by the local Aboriginal Shire Council for the benefit of Aboriginal inhabitants. 

There has been a determination of native title in relation to the Hopevale DOGIT land area.
 The Doomadgee DOGIT land area remains subject to a native title claim.
 In addition to holding the deeds for the DOGIT land, the Hopevale Aboriginal Shire Council also owns an area of freehold land adjacent to the community.

Lease negotiations

While the new leasing rules make it easier for commercial leasing and the introduction of home ownership schemes, they also make it easier to lease Indigenous land to the government. It would be disappointing for Indigenous people if the main impact of the amendments is to introduce broad scale leasing of Indigenous land to government agencies. 

During the period in which this Report was being prepared, the communities and native title holders were still involved in negotiations with various government agencies about how the Australian Government’s tenure requirements would be met. While the Queensland Government has said that they are negotiating 40-year leases in line with the requirements,
 the details of this are still being worked through. 

The Queensland Government has advised the Aurukun and Mornington Island Shire Councils and the native title holders for the land comprising those shire leases that it would like to amend the Local Government (Aboriginal Lands) Act 1978 (Cth) in order to comply with the Australian Government’s funding requirements and rules in relation to secure tenure for housing and long-term leasing. This would enable the Queensland Government to extend the term of the shire leases, which are non-renewable and otherwise expire in 2029, for a further 40 years. Significant parts of these shire leases are transferable land under the Aboriginal Land Act 1991 (Qld), which permits determined native title land within the shire leases to be granted as freehold land to the relevant registered native title body corporate under the Native Title Act, to hold on behalf of the relevant native title holders. With the Aurukun shire lease, the Aurukun township is not determined native title land and thus different land holding arrangements will need to be considered.
     

While this may enable the Queensland Government to comply with the Australian Government’s rules, extending the shire leases prolongs an inadequate tenure arrangement rather than providing a long-term solution. 

Shire leases are an inferior form of title. They provide a lesser form of ownership than freehold as well as involving more restrictions when dealing with the land. Governments should work towards long-term resolution of tenure. This can be achieved through a grant of Indigenous freehold under the Aboriginal Land Act 1991 (Qld). Indigenous freehold allows for the grant of leases, including home ownership leases. The transfer process can be accompanied by the resolution of native title issues.

The Queensland Government is reported as saying that the grant of 40-year leases will allow it to introduce a home ownership scheme.
 It is misleading to attempt to connect the 40-year leases to home ownership. The amendments which I described earlier mean that 99-year home ownership leases are already available on DOGIT land and Indigenous freehold. If anything, the requirement for 40-year leases will make it more difficult for home ownership schemes to operate as participating homes will have to be excised from the 40-year lease before they can be granted for 99 years. 

Australian Government policy is hindering, rather than assisting, the resolution of tenure issues. This does not have to be the case. For example, in the community of Kowanyama, the federal Attorney-General is supporting a process under which the parties are working towards the long-term resolution of tenure and native title. 

Below I provide a case study of this process in Kowanyama. While different issues arise in each community, the Kowanyama case study provides one example of parties working cooperatively towards the long-term resolution of issues. 

	Text Box 4.4: Case Study - Kowanyama

	On 20 August 2008, the federal Attorney-General, Robert McClelland, and Queensland Minister for Natural Resources and Water, Craig Wallace met representatives of traditional owners to discuss options for broader native title outcomes in the Cape York region.

Following the meeting, the Attorney-General published a Joint Communiqué on the parties’ commitment to resolving native title and tenure related issues on a sub-regional basis. The Joint Communiqué stated:

The first sub-region to be considered will most likely be the area centred on the Cape township of Kowanyama. Housing and tenure issues are pressing matters of concern in the township and will require a co-ordinated approach by all levels of government. The Federal Department of Families, Housing, Community Services and Indigenous Affairs has already committed to this process.

Kowanyama is a community of around 1200 people on the Cape York Peninsula, situated on a 4170 square kilometre area of DOGIT land and coastal strip. The native title holders, the Kowanyama People, have lodged a native title claim over an area which includes the Kowanyama DOGIT land. 

The claim area has been split into three parts for the purposes of negotiations. Part A is the section of the claim area over the Kowanyama DOGIT land but excluding the community, Part B is the claim area over pastoral leases and the Mitchell and Alice Rivers National Park and Part C is that part of the claim area over the Kowanyama community.

For Part A of the claim area, the native title holders are seeking a determination of native title, followed by a grant of Aboriginal freehold title to the prescribed body corporate under the Aboriginal Land Act 1991 (Qld). 

For Part C of the claim area, Kowanyama community land, the process commenced with the clarification of the tenure arrangements for each block in the community. The land in Kowanyama includes a mixture of DOGIT land, ‘Katter leases’, reserves and special purpose leases. 

When the tenure of each block has been clarified, people who hold interest in those blocks will be given advice on their options. The land in the community which is transferable land under the Aboriginal Land Act can then be granted as Aboriginal freehold and arrangements can be made for the grant of any necessary leases. 

The negotiations have included discussions on what the appropriate lease arrangements should be. These discussions are ongoing. 

The settlement agreement will also include an Indigenous Land Use Agreement over the community land, which will reflect the agreed arrangements and facilitate future developments.

This process has been driven by community members and native title holders, who are very aware of the problems with existing tenure arrangements and have been trying for some years to get a resolution. It provides an example of the Australian Government and state governments supporting a process which can achieve long-term resolution of native title and tenure and provide Indigenous people with a stronger form of ownership.



(be) South Australia

South Australia has two schemes for the grant of land rights to Aboriginal people. The first scheme is set out in the Aboriginal Lands Trust Act 1966 (SA), and relates mostly to small pockets of land in more populated areas. Land under this scheme is held by a single state-wide body called the Aboriginal Lands Trust, and includes mostly former mission and reserve land as well as other land that has been transferred to or purchased by the Lands Trust. 

The second scheme is set out in two pieces of legislation, both of which deal with the management of a single large area of Aboriginal land: the Anangu Pitjantjatjara Yankunytjatjara Land Rights Act 1981 (SA) and the Maralinga Tjarutja Land Rights Act 1984 (SA). These Acts create land ownership based on traditional ownership. Traditional owners exercise their rights through a representative body corporate. 

Both schemes provide for leasing in some form, although there have been difficulties with the restrictive procedures in relation to leases on Aboriginal Lands Trust land.

(i) Review of the Aboriginal Lands Trust Act 1966 (SA)
In November 2008, the South Australian Government announced a review of the Aboriginal Lands Trust Act 1966 (SA) to respond to concerns about procedures for the use of Lands Trust land.
 The Board of the Aboriginal Lands Trust had urged the Government to review the legislation for some time, and welcomed the review.
 

The role of the Aboriginal Lands Trust, whose Board members are appointed by the Government, is to manage land held by the Trust on behalf of three distinct groups: the Aboriginal people of South Australia as a whole; the native title holders of a particular area of land; and Aboriginal community residents. One problem with the Aboriginal Lands Trust Act 1966 (SA) is that it does not always make clear which of these groups the Lands Trust should represent.
  

The activities of the Aboriginal Land Trust are overseen by the Minister, whose consent is required for land dealings such as the grant or transfer of a lease or sublease under a lease. This is very difficult to administer and, as a result, numerous leases and subleases that have been made are technically invalid.
 

The Government has said that the review of the Aboriginal Lands Trust Act 1966 (SA) will consider the following key issues:

· providing for clearer governance arrangements for land use decision-making at a local and regional level

· introducing a clear set of objects to the Act

· describing the qualifications required for Board membership

· describing what the role the Minister should play in relation to dealings by the Lands Trust

· how the business development processes and structures of the Trust should operate

· how the Trust provides benefits to the wider Aboriginal community in South Australia, including whether a fund should be set up

· making it easier for the Trust to grant an interest in land to Aboriginal people, and looking at whether the Trust should be able to sell land that is not being used.
  

The South Australian Government has held public consultations in relation to the review of the Act. At the time of preparing this Report, the South Australian Government had not announced its response to those consultations or how it proposes to amend the Aboriginal Lands Trust Act 1966 (SA). 

(ii) Tenure requirements for new housing

The two communities of Amata and Mimili, which were among the 26 priority locations from across Australia to receive initial housing investment under the National Partnership Agreement, are both in an area known as the Anangu Pitjantjatjara Yankunytjatjara lands (the APY lands) in the state’s North-West.

This land is owned by a body corporate called Anangu Pitjantjatjara Yankunytjatjara, which holds title to the land on behalf of the traditional owners of the land. With the consent of traditional owners, the land may be leased for up to 50 years to a government agency or instrumentality.

In August and November 2008, the Executive Board of Anangu Pitjantjatjara Yankunytjatjara resolved to grant 50-year leases over identified sites in Amata, Mimili and Pukatja to the Minister for Housing (SA) for new houses and major upgrades.
 The terms and conditions are contained in an agreed lease called the ‘Ground Lease’. 

The leases are not community-wide leases. They are contained to the areas where infrastructure is being installed or upgraded. Anangu Pitjantjatjara Yankunytjatjara continues to lease other community areas to service providers on a short or long-term basis so as to promote competition between service delivery contractors who tender for work on the APY lands.
 

(bf) New South Wales

(i) Aboriginal Land Rights Act 1983 (NSW)
Under the Aboriginal Land Rights Act 1983 (NSW), Aboriginal land is granted as freehold land to Local Aboriginal Land Councils and the New South Wales Aboriginal Land Council (NSWALC). There are 121 Local Aboriginal Land Councils, which are their own legal entities. The NSWALC provides assistance and guidance to these Local Aboriginal Land Councils to undertake their core functions and responsibilities in accordance with the Aboriginal Land Rights Act 1983 (NSW). 

Land can be acquired by a land council following a claims process, which applies only to limited areas of ‘claimable crown lands’, or can be purchased by the land council.
 Subject to restrictions, the NSWALC can sell, lease or mortgage land vested in it, and local Aboriginal land councils can engage in similar dealings in relation to land they hold, subject to the approval of the NSWALC.
  

Where a land council has acquired land through the claims process, it cannot sell, lease or mortgage that land unless native title has been extinguished or there has been a determination of native title.
 This rule is in addition to the Native Title Act processes that apply to land generally. There is no equivalent additional rule in relation to land that has been acquired by a land council through purchase. 

On 63 former Aboriginal reserves (which are now on Aboriginal land), numerous houses were constructed on the same land portion. In November 2008, the NSWALC and the Australian Government announced a $6 million partnership to allow for the subdivision of this land into individual parcels, to allow for individual leasing and ownership and for the proper management and funding of essential service infrastructure such as electricity and water.

(ii) Tenure requirements for new housing

Walgett and Wilcannia have been identified as two of the 26 priority locations across Australia to receive housing investment. Both are remote towns with a mixture of land ownership, including Aboriginal land. 

The Australian and New South Wales governments recently finalised Remote Service Delivery Action Plans for Wilcannia and Walgett. However, at the time of writing the detail of these plans had not been released to the public.

(bg) Western Australia

Western Australia is the only jurisdiction in Australia that has failed to enact some form of land rights legislation, despite its significant Aboriginal population.
 While significant areas of land are held for the benefit of Aboriginal people, it is largely held under forms of title derived from the reserve system rather than Aboriginal ownership. In this context, native title has been particularly important in safe-guarding the traditional rights of Aboriginal people. 

In May 2009, the Western Australian Government announced its intention to make reforms to Aboriginal held land in Western Australia.
  

The reforms are a direct response to the three tenure requirements imposed by the Australian Government, as set out in section 4.2(b)(ii). Western Australia is eligible for up to $1.18 billion in housing funding over ten years under the Remote Partnership Agreement,
 provided it complies with the Australian Government’s tenure requirements. 

The Western Australian Government has proposed two sets of reforms in order to be able to comply with these requirements. The first set of reforms will enable the Aboriginal Lands Trust to appoint the Department of Housing to manage housing on its behalf, with the agreement of communities. The second set of reforms will enable the Department of Housing to manage Indigenous community housing on other land tenures with the agreement of communities and to facilitate home ownership and commercial use of Aboriginal land. 

In addition to reforming its own laws, the Western Australian Government has asked the Australian Government to make changes to the Native Title Act.
 

(i) Aboriginal Lands Trust housing

The Aboriginal Lands Trust is a statutory body established under the Aboriginal Affairs Planning Authority Act 1972 (WA). It is composed of Aboriginal persons appointed by the Minister,
 and its main function is to hold land to manage and use for the benefit of Aboriginal persons in accordance with the wishes of the Aboriginal inhabitants.

The Aboriginal Lands Trust is responsible for the management of approximately 27 million hectares, or around 11% of the land area of Western Australia.
 The land:

comprises different tenures including, reserves, leases and freehold properties. A significant proportion of this land comprises reserves that have Management Orders with the Aboriginal Lands Trust (generally having the power to lease), with their purposes mostly being for ‘the use and benefit of Aboriginal inhabitants’.
  

Around 80% of Aboriginal people who live in remote or very remote communities live on land that is managed by the Aboriginal Lands Trust.
  

In 2007, the Aboriginal Lands Trust and the Department of Housing entered into a Memorandum of Understanding for the Department of Housing to start being responsible for the construction and management of housing on Lands Trust land. This was part of a larger change to the management of remote Aboriginal housing in Western Australia.

In the past, remote Aboriginal housing has largely been delivered through local Indigenous Community Housing Organisations. Under the current arrangements, communities are offered the option of entering into a Housing Management and Maintenance Agreement with the Department of Housing for a five-year period. The Agreement appoints the Department to provide repairs, maintenance and housing and tenancy management, either directly or through regional Aboriginal organisations called Regional Service Providers. The Housing Management and Maintenance Agreements make no change to ownership of the housing or the land on which it is situated.

While the agreements are optional, communities that do not enter into an agreement will not receive (or be funded for) tenancy management, general repairs and maintenance or new housing. The Department of Housing will, however, provide those communities with a basic level of service to ensure that the housing does not become dangerous or unsafe.
  

The Department of Housing now provides housing management services to over 2400 houses in 140 discrete remote communities.
 The Western Australian Government has proposed reforms to provide legal support for the Aboriginal Lands Trust to appoint the Department of Housing to manage housing on Lands Trust land. 

At the time of preparing this Report, the bill to enact the amendments had not been finalised. However, the Department of Housing advised my office that the Western Australian Government plans to:

· amend the Aboriginal Affairs Planning Authority Act 1972 (WA) to allow the Aboriginal Lands Trust to appoint the Department of Housing to manage housing on its behalf, where the community has agreed to appointment

· amend the Housing Act 1980 (WA) to allow the Department of Housing to manage housing which it does not own.

The Department of Housing also advised that the amendments will not involve any changes to tenure or disturbance of native title.
 

(ii) Home ownership and commercial use of Aboriginal land

The Western Australian Government has stated that the second stage of its reform program, which is more extensive, will take place over a few years. 

This second stage of reforms will enable the Department of Housing to manage housing with the agreement of communities on other forms of land held for the benefit of Aboriginal people, and will also facilitate home ownership, including the ability to obtain a mortgage, and commercial land use and investment on Aboriginal held land. 

As part of this, the Government has stated that it will also review policies, administrative practices and other legislative impediments to the creation and transfer of individual title on Aboriginal held land, including land registration and planning.

No detail is available yet in relation to these second stage reforms, and the Western Australian Government has undertaken to consult broadly with Aboriginal communities and native title bodies about the reforms.
 

	Text Box 4.5: The Bonner Report 

	In 1995, the Western Australian Government commissioned a review of the Aboriginal Lands Trust. The review was chaired by Neville Bonner, a former Liberal Senator and the first Indigenous person to be elected to the Australian Parliament. The Report of the Review of the Aboriginal Lands Trust, known as the Bonner Report, was provided to the Western Australian Government in 1996.

The Bonner Report focused on the issue of land ownership and how Aboriginal people could be provided with improved forms of land ownership that recognised both the economic and cultural aspirations of diverse Aboriginal communities. The Report stated:

The challenge for governments is to provide models of land tenure to Aboriginal people which integrate economic and cultural aspirations. Economic development should not be at the expense of cultural maintenance.

While recognising that no single grand gesture will achieve a transition to productive, healthy and economically sustainable Aboriginal communities, the Bonner Report recommended a focus on providing Aboriginal people with improved ownership of land. It argued that while land was still held under the Aboriginal Lands Trust, other strategies to assist social and economic development would, to varying degrees, be impeded.

This Report outlined guidelines to enable the transfer of land title from the Aboriginal Lands Trust to Aboriginal ownership. Progress on the transfer of land to Aboriginal ownership has been slow. 


The Western Australian Government has said that the second stage of reforms will include changes to ‘help facilitate home ownership and commercial use of Aboriginal land’.
 The recommendations of the Bonner Report (see Text Box 4.5) provide a foundation for reforms to facilitate home ownership and commercial development. I ask the Western Australian Government to use this opportunity to work with Aboriginal people and organisations to find ways of delivering stronger forms of Aboriginal ownership in Western Australia that support their engagement in the economy on terms over which they have control. 

The Bonner Report notes ‘the issue of providing Aboriginal people with wider options in terms of land title and land management is more reliant on political commitment than the creation of new legislation’.
 The Report also urges caution in relation to relying on legislative amendment to deliver real changes for Aboriginal people. Any reforms that are designed to improve Aboriginal land tenure must be supported by an ongoing commitment to implementing the reforms and an increased willingness to engage with Aboriginal people and organisations. 

(iii) Native title and Aboriginal heritage

The third area of reform proposed by the Western Australian Government relates not to its own legislation but to the Native Title Act. The Western Australian Government has called for a new approach to native title and Aboriginal heritage management in relation to the installation of public works.

In particular, the Minister for Housing has stated that he favours:

· approaching the Commonwealth to amend the Native Title Act to allow a ‘non-extinguishment’ principle to apply to land for public works

· the introduction of a standard ILUA template to streamline the process and manage expectations

· the use of umbrella agreements as a way of bulking up negotiations and projects rather than dealing with them on a case by case basis.

Native title representative bodies have expressed frustration at the Western Australian Government’s approach to native title, saying that the Western Australian Government has a policy of trying to avoid native title rather than giving native title holders the opportunity to be consulted.

The Western Australian Government made representations to the Australian Government in relation to amending the Native Title Act.
 Western Australian native title representative bodies were not consulted in relation to those representations.

While this Report was being prepared, the Australian Government released a discussion paper on possible amendments to the Native Title Act in relation to housing and infrastructure for remote Indigenous communities. The discussion paper states:

The Government is considering amending the Native Title Act to include a specific future act process to ensure that public housing and infrastructure in remote Indigenous communities can be built expeditiously following consultation with native title parties but without the need for an Indigenous Land Use Agreement (ILUA).

The new process could be used for projects benefiting remote Indigenous communities, including locations covered by the National Partnership on Remote Service Delivery, and could enable vital housing and infrastructure projects to proceed with a specific consultation process for this issue.

The infrastructure facilities covered by the new process would include public housing and other developments such as medical clinics, schools and police stations, street lighting, water supply and electricity distribution. The new process would cover such facilities only where they are being established to service the relevant Indigenous community.

I consider that all governments should seek agreement with the affected communities about housing and infrastructure rather than look for minimalist procedures.
 

(iv) Tenure requirements for new housing
The priority locations for initial housing investment in Western Australia under the National Partnership Agreement are Fitzroy Crossing, Halls Creek and the Dampier Peninsula (in particular the communities of Ardyaloon and Beagle Bay).

Fitzroy Crossing and Halls Creek are towns and are composed mostly of freehold title. There are also other forms of land tenure, in particular in relation to Aboriginal-held land. In Halls Creek, for example, land which is occupied by Aboriginal communities includes: 

· Crown reserve with a management order to the Aboriginal Lands Trust for the use and benefit of Aboriginal people

· Crown reserve with a similar management order to the Aboriginal Lands Trust, which is also subject to a long-term lease to a local Aboriginal corporation

· Crown reserve with a management order directly to a local Aboriginal corporation

· land owned by the Department of Housing.

The land on the Dampier Peninsula is also held under a variety of different forms of ownership. Native title applications have been registered in relation to land surrounding Fitzroy Crossing and Halls Creek, and large parts of the Dampier Peninsula are subject to a determination of exclusive native title.
  

The Department of Housing has advised that it is still in the process of determining the exact locations for new housing in these areas, and that it is considering locations in the region of the identified communities and not just in the communities themselves. The tenure requirements for the new housing areas are also still being finalised, and will in part rely on the reforms to Aboriginal Lands Trust housing, which are described above.

4.6
Principles for Indigenous land tenure reform

In Chapter 4 of the Native Title Report 2005, I provided a human rights appraisal of reforms to Indigenous land and recommended principles that should guide reforms.
 The central principle is free, prior and informed consent at all levels: in relation to legal and structural changes and the development of new policies as well the implementation of reforms and the involvement of individuals. In Annexure 3 to the Native Title Report 2005 I set out the key elements of free, prior and informed consent.
 

Since that time, the Australian Government has endorsed the Declaration on the Rights of Indigenous Peoples. The Declaration provides guidance in relation to how Indigenous land reform should be implemented. The Declaration is included as Appendix 4 to this Report.

Below I set out some principles that should be considered prior to the introduction of land tenure reforms and any home ownership scheme.

	Principle One
	Indigenous land must not be treated as a lesser form of land ownership. Consistent with this principle, Indigenous land owners must not be required to forego any of their rights in relation to the land in order to receive essential services and infrastructure. 

	Principle Two
	Government policies in relation to negotiating leases on Indigenous land should be consistent with international human rights standards. Consistent with this principle:

· the lease area and period of the lease must not be greater than what is required for the provision of the service  

· the right of Indigenous landowners to charge rent must be respected

· the terms should respect the principles of self-determination by incorporating local Aboriginal decision-making authority.

	Principle Three
	Reforms to Indigenous land tenure must follow the process for free, prior and informed consent. Consistent with this, governments must consult broadly in relation to any reforms. For consultation to be effective, governments need to provide clear and detailed information about the purpose and scope of any proposed reforms. Principles for consultation are set out in Appendix 3 to this Report.

	Principle Four
	Government policies must acknowledge the distinction between the interests of community residents and the interests of land owners and native title holders, and support appropriate mechanisms for agreement making. 

	Principle Five
	Tenure reform should not lead to any involuntary reduction in the Indigenous estate. 

	Principle Six
	Tenure reforms should aim to provide Indigenous people with stronger forms of Indigenous land ownership.

	Principle Seven
	Compulsory acquisition of Indigenous land or native title rights, must only be used as a measure of last resort after full consideration of the social, cultural and spiritual consequences of acquisition, including a consideration of the traditional law of many Indigenous peoples to have control over access and use of their lands. Consistent with this, laws in relation to compulsory acquisition must not make it easier to acquire Indigenous land than other forms of land. 

	Principle Eight
	Where Indigenous land or native title is acquired, the land owners or native title holders must receive just terms compensation. 

	Principle Nine
	Before a home ownership scheme is developed on Indigenous land, the community residents and land owners and any native title holders must first be provided with all necessary information on home ownership. This includes:

· economic modelling for that community on the possible implications of a home ownership scheme, which must include a description of what might happen to house prices over time and what this might mean for the community and homeowners 

· how the price will be worked out for the sale of former government housing  

· the options in relation to transfers, including the implications of ‘open’ and ‘closed’ markets 

· how the scheme might be regulated and governed

· the obligations of home owners in relation to maintenance

· the obligations of home owners under a home loan or mortgage, including the circumstances in which a home may be lost or forfeited.

	Principle Ten
	Where a community chooses to develop a home ownership scheme, the governance arrangements for the scheme must respect local Aboriginal or Torres Strait Islander decision-making authority. 

	Principle Eleven
	Government housing must be sold at a price that reflects the housing market and the income capacity of participants rather than the depreciated asset value of the building.

	Principle Twelve
	Financing for home ownership schemes should include ways of recognising broader contributions, such as ‘sweat’ finance and ‘good renter’ programs,
 and ways of giving Indigenous land owners and native title holders the benefit of their land ownership.

	Principle Thirteen
	Participants in home ownership schemes must receive appropriate information before entering the scheme. This includes:

· a property condition report that includes a description of potential repairs and maintenance for the building in the next few years

· financial planning advice 

· legal advice on the implications of home ownership and having a home loan / mortgage. 

	Principle Fourteen
	Governments must ensure that any home ownership benefits or incentives offered to Indigenous people living on Indigenous lands are extended to Indigenous people across Australia in a fair and equitable manner to ensure that all Indigenous people can enjoy the benefits of home ownership.


4.7
Conclusion

In this Chapter, I have attempted to identify the reforms to Indigenous land tenure that are being implemented across Australia. It is concerning that the Australian Government has not presented its policies on land tenure reform in a clear and transparent way.

I am further concerned that currently there appears to be a strong government focus on obtaining secure government tenure rather than providing Aboriginal and Torres Strait Islander people with economic development opportunities or improved forms of land ownership. 

Overall, there is a strong sense that reform is being imposed from the top down in a way which leaves Aboriginal and Torres Strait Islander people feeling anxious and uncertain. This is inconsistent with the Government’s desire ‘to build new partnerships with the Indigenous community by reaching lasting and equitable agreements’.

All people in Australia have a right to adequate housing and to essential services. Aboriginal and Torres Strait Islander peoples should not have to give up other rights, including our rights to our lands, territories and resources, to be able to access such basic services. I call upon governments to work with us to close the gap in a way that respects, protects and fulfils our fundamental human rights, and to follow the principles outlined above when considering land tenure reform. 

	Recommendations

	4.1 That the Australian Government amend the Northern Territory National Emergency Response Act 2007 (Cth) to end the compulsory five-year leases, and instead commit to obtaining the free, prior and informed consent of traditional owners to voluntary lease arrangements.

4.2 That the statutory rights provisions, set out in Part IIB of the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), be removed.

4.3 That the Australian Government meet with the Aboriginal land councils to discuss other ways of introducing broad scale leasing to communities on Aboriginal land in the Northern Territory, which do not require communities to hand over decision-making to a government entity.


Appendix 1: Native title determinations

Between 1 July 2008 and 30 June 2009, twelve determinations of native title were made by the Federal Court. Ten of these were made by consent, one was unopposed and one was litigated.

	Short name, case name and citation
	Area
	Legal process and outcome
	Time from filing to determination date
	Length of time in NNTT mediation
	Determination date

	Eringa Part A Proceeding

Wangkangurru/Yarluyandi and Irrwanyere Mt Dare Native Title Claim Groups v The State of South Australia [2008] FCA 1370
	Covers the area of the Witjira National Park but excluding the area of the Irrwanyere Mt Dare Claim.
	Consent determination, native title exists in parts of the determination area.
	12 years, 5 months, 30 days
	10 years, 3 months
	11 September 2008

	Wangkangurru/Yarluyandi Part A Proceeding

Eringa, Eringa No.2, Wangkangurru/Yarluyandi and Irrwanyere Mt Dare Native Title Claim Groups v The State of South Australia [2008] FCA 1370
	Covers the area of the Witjira National Park but excluding the area of the Irrwanyere Mt Dare Claim.
	Consent determination, native title exists in parts of the determination area.
	11 years, 22 days
	9 years, 9 months
	11 September 2008

	Thalanyji

Leslie Hayes & Ors on behalf of the Thalanyji People v The State of Western Australia and Others [2008] FCA 1487

 HYPERLINK "http://www.austlii.edu.au/au/cases/cth/FCA/2008/1487.html" \o "" \t "_blank"  
	Approximately 18 432 km2 of land and sea. Located in the Pilbara region of Western Australia in the vicinity of Onslow.
	Consent determination, native title exists in parts of the determination area
	12 years, 2 months, 22 days
	8 years
	18 September 2008

	Adnyamathanha People No. 1 (Stage 1)

Adnyamathanha No. 1 Native Title Claim Group v The State of South Australia (No. 2) [2009] FCA 359
	Covers the area in and around the Flinders Ranges National Park.
	Consent determination, native title exists in parts of the determination area.
	14 years, 5 months, 25 days
	12 years, 4 months
	30 March 2009

	Adnyamathanha People No. 1 (Angepena Pastoral Lease)

Adnyamathanha No. 1 Native Title Claim Group v The State of South Australia (No. 2) [2009] FCA 359
	Covers the area in and around the Flinders Ranges National Park.
	Consent determination, native title exists in parts of the determination area.
	14 years, 5 months, 25 days
	12 years, 4 months
	30 March 2009

	Adnyamathanha People No. 2

Adnyamathanha No. 1 Native Title Claim Group v The State of South Australia (No.2) [2009] FCA 359
	Covers the area in and around the Flinders Ranges National Park.
	Consent determination, native title exists in parts of the determination area.
	14 years, 2 months, 22 days
	10 years, 3 months
	30 March 2009

	Nyangumarta People (Part A)

Hunter v State of Western Australia [2009] FCA 654
	Covers the area of 39 931 km2 in the northwest Pilbara and southwest Kimberley regions. It includes the coastal area along Eighty Mile Beach and the land which extends east into the Great Sandy Desert.
	Consent determination, native title exists in parts of the determination area.
	10 years, 9 months, 2 days
	8 years, 11 months
	11 June 2009

	Worimi Local Aboriginal Land Council (Non-claimant application)

Worimi Local Aboriginal Land Council v Minister for Lands for the State of New South Wales (No 2) [2008] FCA 1929
	Covers the area at Boat Harbour in the Local Government Area of Port Stephens.
	Litigated determination, native title does not exist.
	3 years, 11 months, 12 days
	2 months
	18 December 2008

	Irrwanyere Mt Dare Native Title Determination

Eringa, Eringa No 2, Wangkangurru/Yarluyandi and Irrwanyere Mt Dare Native Title Claim Groups v The State of South Australia [2008] FCA 1370
	Covers the area of the Witjira National Park.
	Consent determination, native title exists in parts of the determination area.
	3 years, 5 months, 13 days
	3 years
	11 September 2008

	Lardil, Yangkaal, Gangalidda & Kaiadilt Peoples

Lardil, Yangkaal, Gangalidda & Kaiadilt Peoples v State of Queensland [2008] FCA 1855
	Covers Wellesley, South Wellesley, Forsyth and Bountiful Island groups, around 400km north of Mt Isa.
	Consent determination, native title exists in the entire determination area.
	2 years, 10 months, 28 days
	2 years, 1 month, 3 weeks
	9 December 2008

	Eden Local Aboriginal Land Council (Non-claimant application)

Eden Local Aboriginal Land Council v Minister for Lands [2008] FCA 1934
	Covers the area around Eden in New South Wales.
	Consent determination, native title does not exist.
	1 year, 5 months, 16 days
	Non-claimant application – no mediation
	17 December 2008

	Nambucca Heads Local Aboriginal Land Council (Non-claimant application)

Nambucca Heads Local Aboriginal Land Council v Minister for Lands [2009] FCA 624
	Covers an area from Mumbler Street and Belwood Road in Nambucca Heads, on the mid-north coast of New South Wales.
	Unopposed determination, native title does not exist.
	1 year, 5 months, 16 days
	Non-claimant application – no mediation
	10 June 2009


Appendix 2: Native title statistics

2 Native title applications

	Table 1: Native title applications filed between
1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Claimant
	0
	4
	2
	10
	2
	0
	1
	4
	23

	Non-claimant
	0
	11
	0
	0
	0
	0
	0
	0
	11

	Total
	0
	15
	2
	10
	2
	0
	1
	4
	34


	Table 2: Native title applications finalised between
1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Claimant
	1
	8
	14
	19
	3
	0
	0
	22
	67

	Non-claimant
	0
	13
	0
	1
	0
	0
	0
	1
	15

	Compensation
	0
	0
	1
	1
	0
	0
	0
	0
	2

	Total
	1
	21
	15
	21
	3
	0
	0
	23
	84


	Table 3: Native title claims or claims for compensation filed with the
Court as at 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Claimant
	1
	31
	153
	136
	20
	0
	16
	94
	451

	Non-claimant
	0
	24
	0
	1
	0
	0
	0
	0
	25

	Compensation
	0
	0
	1
	3
	0
	0
	0
	3
	7

	Total
	1
	55
	154
	140
	20
	0
	16
	97
	483


	Table 4: Native title claims or claims for compensation under native title
listed for hearing as at 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Number
	0
	0
	0
	1*
	0
	0
	1**
	0
	2


Qld*:
QUD6040/01 Torres Strait Regional Seas Claim

Vic**:
1 – Kurnai Clans Native Title Determination Application, VID398/2005

	Table 5: Native title claims struck out by the Court
between 1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Number
	0
	3*
	0
	13**
	0
	0
	0
	19***
	35


NSW*:
2 under section 190F(6) and 1 non-compliance

QLD**:
5 under section 190F(6) of the Native Title Act 1993 (Cth)


5 non-compliance



1 under section 84D of the Native Title Act 1993 (Cth)
1 leave granted to file Notice of Discontinuance, in default matter dismissed

1 no standing to make application

WA***:
17 dismissed pursuant to section 190F of the Native Title Act 1993 (Cth)

2 Discontinuances (by way of Notice of Discontinuance) [1 Claimant; 1 Non-Claimant]

	Table 6: Registration test decisions made between
1 July 2008 and 30 June 2009

	Decision
	Total

	Accepted
	27

	Accepted – section 190A(6A)
	5

	Total
	32


	Table 7: Native title applications not accepted for registration between
1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Not accepted
	0
	3
	0
	1
	0
	0
	1
	4
	9


3 Determinations

	Table 8: Native title determinations made between
1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Determination by consent
	0
	1
	0
	1
	6
	0
	0
	2
	10

	Determination by litigation
	0
	1
	0
	0
	0
	0
	0
	0
	1

	Determination unopposed
	0
	1
	0
	0
	0
	0
	0
	0
	1

	Total
	0
	3
	0
	1
	6
	0
	0
	2
	12


4 Agreements

	Table 9: Future act agreements made between 1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Agreements that fully resolve Future Act applications
	0
	2
	3
	35
	0
	0
	6
	803
	849

	Milestones in Future Act mediations
	0
	0
	23
	40
	0
	0
	0
	67
	130

	Total
	0
	2
	26
	75
	0
	0
	6
	870
	979


	Table 10: Determination application agreements made between
1 July 2008 and 30 June 2009

	
	ACT
	NSW
	NT
	Qld
	SA
	Tas
	Vic
	WA
	Total

	Agreements that fully resolve native title determination applications
	0
	0
	0
	6
	3
	0
	0
	4
	13

	Agreements on issues, leading towards the resolution of native title determination applications
	0
	15
	3
	37
	4
	0
	0
	109
	168

	Process/framework agreements
	0
	15
	8
	135
	50
	0
	14
	100
	322

	Total
	0
	30
	11
	178
	57
	0
	14
	213
	503


5 Future acts

	Table 11: Future act determination applications (s 35) finalised between
1 July 2008 and 30 June 2009

	Outcome
	Qld
	Vic
	WA
	Total

	Application withdrawn
	0
	0
	12
	12

	Consent determination – Act can be done
	9
	1
	16
	26

	Determination – Act cannot be done
	0
	0
	1
	1

	Dismissed – s 148(a) no jurisdiction
	0
	0
	1
	1

	Tenement withdrawn
	0
	0
	1
	1

	Total
	9
	1
	31
	41

	

	Table 12: Future act objections finalised during the reporting period

	Tenement outcome
	Qld
	WA
	Total

	Consent determination – expedited procedure does not apply
	0
	9
	9

	Determination – expedited procedure applies
	0
	4
	4

	Determination – expedited procedure does not apply
	0
	4
	4

	Dismissed – s 148(a) no jurisdiction
	4
	58
	62

	Dismissed – s 148(a) tenement withdrawn
	37
	294
	331

	Dismissed – s 148(b)
	0
	194
	194

	Expedited procedure statement withdrawn
	1
	38
	39

	Expedited procedure statement withdrawn – s 31 agreement lodged
	61
	0
	61

	Objection not accepted
	0
	45
	45

	Objection withdrawn – agreement
	11
	720
	731

	Objection withdrawn – external factors
	0
	4
	4

	Objection withdrawn – no agreement
	11
	40
	51

	Objection withdrawn prior to acceptance
	0
	45
	45

	Tenement withdrawn prior to objection acceptance
	7
	3
	10

	Total
	132
	1 458
	1 590


6 Glossary of terms

Claimant application means an application made by Aboriginal people or Torres Strait Islanders under the Native Title Act 1993 (Cth) (Native Title Act) for a determination that native title exists over a particular area of land or waters (Native Title Act, s 61(1)).

Non-claimant application means an application made by a person, who holds a non-native title interest in relation to an area, and is seeking a determination that native title does not exist in that area.

Compensation application means an application made by Aboriginal people or Torres Strait Islanders seeking compensation for loss or impairment of their native title (Native Title Act, s 61).

Determination by consent means an approved determination of native title by the Federal Court or the High Court of Australia or a recognised body that native title does or does not exist in relation to a particular area of land and / or waters, which is made after the parties have reached agreement in relation to those issues.

Determination by litigation means a decision by the Federal Court or the High Court of Australia or a recognised body that native title does or does not exist in relation to a particular area or land or waters, which is made following a trial process.

Unopposed determination means a decision by the Federal Court or the High Court of Australia or a recognised body that native title does or does not exist as a result of a native title application that is not contested by another party.

Expedited procedure means the fast-tracking process for future acts that might have minimal impact on native title, such as the grant of some exploration and prospecting licenses. If this procedure is used, and no objection is lodged, the future act can be done without the normal negotiations with the registered native title parties required by the Native Title Act.

Appendix 3: Principles for effective consultation and engagement
 
Guidelines for engaging with Indigenous communities

6.1 A human rights-based approach to development

· All policies and programs relating to indigenous peoples and communities must be based on the principles of non-discrimination and equality, which recognise the cultural distinctiveness and diversity of indigenous peoples. 

· Governments should consider the introduction of constitutional and or legislative provisions recognising indigenous rights. 

· Indigenous peoples have the right to full and effective participation in decisions which directly or indirectly affect their lives. 

· Such participation shall be based on the principle of free, prior and informed consent, which includes governments and the private sector providing information that is accurate, accessible, and in a language the indigenous peoples can understand. 

· Mechanisms should exist for parties to resolve disputes, including access to independent systems of arbitration and conflict resolution. 

6.2 Mechanisms for representation and engagement

· Governments and the private sector should establish transparent and accountable frameworks for engagement, consultation and negotiation with indigenous peoples and communities. 

· Indigenous peoples and communities have the right to choose their representatives and the right to specify the decision-making structures through which they engage with other sectors of society. 

6.3 Design, negotiation, implementation, monitoring and evaluation

· Frameworks for engagement should allow for the full and effective participation of indigenous peoples in the design, negotiation, implementation, monitoring, evaluation and assessment of outcomes. 

· Indigenous peoples and communities should be invited to participate in identifying and prioritising objectives, as well as in establishing targets and benchmarks (in the short and long term). 

· There should be accurate and appropriate reporting by governments on progress in addressing agreed outcomes, with adequate data collection and disaggregation. 

· In engaging with indigenous communities, governments and the private sector should adopt a long-term approach to planning and funding that focuses on achieving sustainable outcomes and which is responsive to the human rights, the changing needs and the aspirations of indigenous communities. 

6.4 Capacity-building

· There is a need for governments, the private sector, civil society and international organisations and aid agencies to support efforts to build the capacity of indigenous communities, including in the area of human rights, so that they may participate equally and meaningfully in the planning, design, negotiation, implementation, monitoring and evaluation of policies, programs and projects that affect them. 

· Similarly, there is a need to build the capacity of government officials, the private sector and other non-governmental actors, which includes increasing their knowledge of indigenous peoples and awareness of the human rights-based approach to development so that they are able to effectively engage with indigenous communities. 

· This should include campaigns to recruit and then support indigenous people into government, private and non-government sector employment, as well as involve the training in capacity building and cultural awareness for civil servants. 

· There is a need for human rights education on a systemic basis and at all levels of society. 

Principles for consultation 

The consultation process should be proportionate to the potential impacts of the proposed measure. 
6.5 Initial Considerations

· Enter consultations in good faith and with a view towards establishing or improving long term working relationships with Aboriginal communities.

· Recognise the diversity of Aboriginal and Torres Strait Islander communities. Be sure not to generalise from understandings gained from one community by applying assumptions about these findings to another community.

· Be mindful that well coordinated consultation processes are time and resource intensive.

· Do not assume that communities are familiar with your agency or that they understand your mandate or business.

· Be aware that there may be misinformation and / or a lack of understanding of the most basic issues related to your consultation topic. 

· Make every effort to understand, acknowledge and respond sensitively to the alienation that community members may feel from government and government processes.

6.6 Effective engagement

· Involve Aboriginal and Torres Strait Islander people at the outset. Community leaders (for example traditional owners and traditional elders) may be willing to provide input into planning the consultation process. They will also be able to provide you with information regarding community norms and protocols.

· Respectfully acknowledge the involvement that participants have had historically in addressing the issue that is being discussed. 

· Identify the best ways to promote community consultation sessions. This may involve advertisements in local newspapers, written notices on community notice boards or announcements on community radio. 

· Ensure that the conduct of consultations allow affected communities to have control over timeframes. It is important to respect a community’s right to choose the timing and location of consultations. It is also important to adopt a flexible approach to the consultation process. Be mindful that cultural events or religious priorities and family and work responsibilities may impact on the availability of community members.

· Ensure that all engagement is structured to include all relevant Aboriginal and Torres Strait Islander stakeholders, interests and organisations. Where proposals will affect Indigenous land, contacting: traditional land owners, the Prescribed Body Corporate (PBC), local branches of Aboriginal Land Councils and the regional Native Title Representative Body (NTRB) is vital. 

· Ensure that the consultations provide for a mechanism to obtain agreement with communities over the process and desired outcome of any proposed measure. Communities are acutely aware of the issues and possible solutions relating to their particular circumstances and will be pivotal to the success of any proposal.

· Have a prior understanding of and respect for local dispute resolution and decision-making processes. Where difficulties arise in relation to reaching agreement between various communities or groups during consultations, do not get involved. However, you may have to request assistance from, or resource, an independent person or body to facilitate resolution of the dispute.

· Consultations must be based on mutually agreed processes and utilise local knowledge in order to achieve sustainable outcomes in Aboriginal and Torres Strait Islander communities. Provide people with a clear idea of how their input will be included in decision-making processes.

· Consider how you will structure your sessions to answer your consultation questions and maximise the quality of input from participants. 

· Be clear about likely barriers to stakeholder participation. You should also consider how you will interact with target groups including young people, older people, people with disabilities, mothers etc. 

· Keep consultations focused, interactive and deliberative. Creating an environment where people are comfortable with sharing their views may improve the quality of attention and information received from participants.

· Where you need to consult with large numbers of people, providing for small group engagement is preferable to ensure that all people have an opportunity to give and receive information. In some cases, communities or groups may demonstrate preferences for separate meetings based on age, gender or elder status.

· Where possible, ensure that engagement is structured in a way to provide an incremental skills building process for participants. For example, community members could develop a more comprehensive understanding of community development practices.

· Use various participatory methods throughout the consultation process (oral, written, electronic and aided by translators) to maximise participation.

· It is important that government officers check for participant understanding periodically during the course of any consultation session. 

· If necessary, consultation sessions should be small and targeted around specific stakeholder groups to protect privacy and confidentiality.

· The consultation should aim for a gender balance in relation to overall participant representation. 

· Reach agreement with communities about how feedback will be provided after the consultation phase is concluded.

· Identify the best ways to keep communities informed about developments regarding the issue/proposal.

6.7 Minimum standard of information and transparency

· Be clear about what outcome(s) the proposal seeks to achieve and what issue(s) the proposal seeks to address.

· Be clear about the potential and real risks, costs and benefits of the proposed measure.

· Be clear about what aspects of the proposed measure Aboriginal and Torres Strait Islander peoples will be involved in and if there are specific areas of concern. 

· Consultations should be transparent and have clear parameters. To avoid creating unrealistic community expectations, any aspects of a particular proposal that has already been decided or finalised should be clearly identified and declared. For example, if a decision has been made to continue with a particular activity, the government should clearly explain that they are seeking input on the design and implementation of the policy, rather than the merits of the policy itself.

· Notice of proposed measure(s) must be given sufficiently in advance of its authorisation in order to give time for the community to reach informed consent or to arrive at considered points of difference. Adequate resourcing should be provided to communities and specific stakeholder groups to support them in their discussions and decision making, prior to a formal consultation process. It is important to be respectful of Aboriginal and Torres Strait Islander peoples’ timeframes to ensure inclusiveness around issues. Timeframes may be subject to cultural ceremonies and law, climatic and geographic conditions.

· Government officers should provide full information regarding the parameters of the consultation, including what options are being considered as part of the consultation. It is important that you have clear parameters around your consultation process, for example measuring the benefit and effectiveness of a specific measure. However your consultation process should be sufficiently open-ended so that community members have an opportunity to discuss concerns or propose alternative methods that, in their view, may achieve the same or enhanced outcomes. These views should be formally noted. Participants should have an opportunity to fully communicate their wishes and aspirations as they relate to the future of their communities. 

6.8 Implementation, monitoring and evaluation

· Provide feedback to communities as agreed at the front end of the process, including how decision-making was influenced by the consultation process.

· Explain to community members the likely timeframes for the first phase of implementation.

· Identify how you will accurately collect and record data during consultations.

· Consider what specific, time bound and verifiable benchmarks and indicators you will use to measure progress. Affected communities should have input into developing success measures. 

· Notify communities in a timely manner when outcomes are announced.

· Consider what measures will be used to evaluate the quality and effectiveness of the consultation process. 

· To ensure that there is transparency around the consultation process and that consultation findings correspond to decision making, government agencies may like to appoint an independent observer or request the assistance of the Commonwealth Ombudsman.

· Explain what, if any options, community members have to call for a review of decision-making.

· Government agencies should publish their consultation protocols. This information should be made available in plain English formats and in summary form. Where consultation was limited in its scope, explanation should be provided as to why a full process was inappropriate / not feasible.

· Regular monitoring should be undertaken to ensure that actions taken for the purposes of the legislation are aligned with its core objectives. 

· Government agencies should evaluate and continuously improve their consultation processes.

· Be approachable, contactable and meet the commitments you make to individuals and organisations throughout the consultation process.

· Remember that consent is NOT valid if it is obtained through coercion or manipulation. Consent cannot be considered valid unless affected communities have been presented with ALL of the information relevant to a proposed measure.

Appendix 4: United Nations Declaration on the Rights of Indigenous Peoples 

Adopted by General Assembly Resolution 61/295 on 13 September 2007
The General Assembly,

Guided by the purposes and principles of the Charter of the United Nations, and good faith in the fulfilment of the obligations assumed by States in accordance with the Charter,

Affirming that indigenous peoples are equal to all other peoples, while recognizing the right of all peoples to be different, to consider themselves different, and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of civilizations and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocating superiority of peoples or individuals on the basis of national origin or racial, religious, ethnic or cultural differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be free from discrimination of any kind,

Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources,

Recognizing also the urgent need to respect and promote the rights of indigenous peoples affirmed in treaties, agreements and other constructive arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for political, economic, social and cultural enhancement and in order to bring to an end all forms of discrimination and oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting them and their lands, territories and resources will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their development in accordance with their aspirations and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional practices contributes to sustainable and equitable development and proper management of the environment,

Emphasizing the contribution of the demilitarization of the lands and territories of indigenous peoples to peace, economic and social progress and development, understanding and friendly relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children, consistent with the rights of the child,

Considering that the rights affirmed in treaties, agreements and other constructive arrangements between States and indigenous peoples are, in some situations, matters of international concern, interest, responsibility and character,

Considering also that treaties, agreements and other constructive arrangements, and the relationship they represent, are the basis for a strengthened partnership between indigenous peoples and States,

Acknowledging that the Charter of the United Nations, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights, as well as the Vienna Declaration and Programme of Action, affirm the fundamental importance of the right to self-determination of all peoples, by virtue of which they freely determine their political status and freely pursue their economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any peoples their right to self-determination, exercised in conformity with international law,

Convinced that the recognition of the rights of indigenous peoples in this Declaration will enhance harmonious and cooperative relations between the State and indigenous peoples, based on principles of justice, democracy, respect for human rights, non-discrimination and good faith,

Encouraging States to comply with and effectively implement all their obligations as they apply to indigenous peoples under international instruments, in particular those related to human rights, in consultation and cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to play in promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recognition, promotion and protection of the rights and freedoms of indigenous peoples and in the development of relevant activities of the United Nations system in this field,

Recognizing and reaffirming that indigenous individuals are entitled without discrimination to all human rights recognized in international law, and that indigenous peoples possess collective rights which are indispensable for their existence, well-being and integral development as peoples,

Recognizing that the situation of indigenous peoples varies from region to region and from country to country and that the significance of national and regional particularities and various historical and cultural backgrounds should be taken into consideration,

Solemnly proclaims the following United Nations Declaration on the Rights of Indigenous Peoples as a standard of achievement to be pursued in a spirit of partnership and mutual respect:

Article 1

Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all human rights and fundamental freedoms as recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law.

Article 2

Indigenous peoples and individuals are free and equal to all other peoples and individuals and have the right to be free from any kind of discrimination, in the exercise of their rights, in particular that based on their indigenous origin or identity.

Article 3

Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

Article 4

Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.

Article 5

Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 6

Every indigenous individual has the right to a nationality.

Article 7

1. Indigenous individuals have the rights to life, physical and mental integrity, liberty and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace and security as distinct peoples and shall not be subjected to any act of genocide or any other act of violence, including forcibly removing children of the group to another group.

Article 8

1. Indigenous peoples and individuals have the right not to be subjected to forced assimilation or destruction of their culture.

2. States shall provide effective mechanisms for prevention of, and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their lands, territories or resources;

(c) Any form of forced population transfer which has the aim or effect of violating or undermining any of their rights;

(d) Any form of forced assimilation or integration;

(e) Any form of propaganda designed to promote or incite racial or ethnic discrimination directed against them.

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with the traditions and customs of the community or nation concerned. No discrimination of any kind may arise from the exercise of such a right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take place without the free, prior and informed consent of the indigenous peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return.

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural traditions and customs. This includes the right to maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological and historical sites, artefacts, designs, ceremonies, technologies and visual and performing arts and literature.

2. States shall provide redress through effective mechanisms, which may include restitution, developed in conjunction with indigenous peoples, with respect to their cultural, intellectual, religious and spiritual property taken without their free, prior and informed consent or in violation of their laws, traditions and customs.

Article 12

1. Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and have access in privacy to their religious and cultural sites; the right to the use and control of their ceremonial objects; and the right to the repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial objects and human remains in their possession through fair, transparent and effective mechanisms developed in conjunction with indigenous peoples concerned.

Article 13

1. Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons.

2. States shall take effective measures to ensure that this right is protected and also to ensure that indigenous peoples can understand and be understood in political, legal and administrative proceedings, where necessary through the provision of interpretation or by other appropriate means.

Article 14

1. Indigenous peoples have the right to establish and control their educational systems and institutions providing education in their own languages, in a manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels and forms of education of the State without discrimination.

3. States shall, in conjunction with indigenous peoples, take effective measures, in order for indigenous individuals, particularly children, including those living outside their communities, to have access, when possible, to an education in their own culture and provided in their own language.

Article 15

1. Indigenous peoples have the right to the dignity and diversity of their cultures, traditions, histories and aspirations which shall be appropriately reflected in education and public information.

2. States shall take effective measures, in consultation and cooperation with the indigenous peoples concerned, to combat prejudice and eliminate discrimination and to promote tolerance, understanding and good relations among indigenous peoples and all other segments of society.

Article 16

1. Indigenous peoples have the right to establish their own media in their own languages and to have access to all forms of non-indigenous media without discrimination.

2. States shall take effective measures to ensure that State-owned media duly reflect indigenous cultural diversity. States, without prejudice to ensuring full freedom of expression, should encourage privately owned media to adequately reflect indigenous cultural diversity.

Article 17

1. Indigenous individuals and peoples have the right to enjoy fully all rights established under applicable international and domestic labour law.

2. States shall in consultation and cooperation with indigenous peoples take specific measures to protect indigenous children from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child’s education, or to be harmful to the child’s health or physical, mental, spiritual, moral or social development, taking into account their special vulnerability and the importance of education for their empowerment.

3. Indigenous individuals have the right not to be subjected to any discriminatory conditions of labour and, inter alia, employment or salary.

Article 18

Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

Article 20

1. Indigenous peoples have the right to maintain and develop their political, economic and social systems or institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities.

2. Indigenous peoples deprived of their means of subsistence and development are entitled to just and fair redress. 

Article 21

1. Indigenous peoples have the right, without discrimination, to the improvement of their economic and social conditions, including, inter alia, in the areas of education, employment, vocational training and retraining, housing, sanitation, health and social security.

2. States shall take effective measures and, where appropriate, special measures to ensure continuing improvement of their economic and social conditions. Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and persons with disabilities.

Article 22

1. Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and persons with disabilities in the implementation of this Declaration.

2. States shall take measures, in conjunction with indigenous peoples, to ensure that indigenous women and children enjoy the full protection and guarantees against all forms of violence and discrimination.

Article 23

Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, indigenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions.

Article 24

1. Indigenous peoples have the right to their traditional medicines and to maintain their health practices, including the conservation of their vital medicinal plants, animals and minerals. Indigenous individuals also have the right to access, without any discrimination, to all social and health services.

2. Indigenous individuals have an equal right to the enjoyment of the highest attainable standard of physical and mental health. States shall take the necessary steps with a view to achieving progressively the full realization of this right.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities to future generations in this regard.

Article 26

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by reason of traditional ownership or other traditional occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples concerned.

Article 27

States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.

Article 28

1. Indigenous peoples have the right to redress, by means that can include restitution or, when this is not possible, just, fair and equitable compensation, for the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, taken, occupied, used or damaged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of lands, territories and resources equal in quality, size and legal status or of monetary compensation or other appropriate redress.

Article 29

1. Indigenous peoples have the right to the conservation and protection of the environment and the productive capacity of their lands or territories and resources. States shall establish and implement assistance programmes for indigenous peoples for such conservation and protection, without discrimination.

2. States shall take effective measures to ensure that no storage or disposal of hazardous materials shall take place in the lands or territories of indigenous peoples without their free, prior and informed consent. 

3. States shall also take effective measures to ensure, as needed, that programmes for monitoring, maintaining and restoring the health of indigenous peoples, as developed and implemented by the peoples affected by such materials, are duly implemented.

Article 30

1. Military activities shall not take place in the lands or territories of indigenous peoples, unless justified by a relevant public interest or otherwise freely agreed with or requested by the indigenous peoples concerned.

2. States shall undertake effective consultations with the indigenous peoples concerned, through appropriate procedures and in particular through their representative institutions, prior to using their lands or territories for military activities.

Article 31

1. Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts. They also have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective measures to recognize and protect the exercise of these rights.

Article 32

1. Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any such activities, and appropriate measures shall be taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.

Article 33

1. Indigenous peoples have the right to determine their own identity or membership in accordance with their customs and traditions. This does not impair the right of indigenous individuals to obtain citizenship of the States in which they live.

2. Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures.

Article 34

Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive customs, spirituality, traditions, procedures, practices and, in the cases where they exist, juridical systems or customs, in accordance with international human rights standards.

Article 35

Indigenous peoples have the right to determine the responsibilities of individuals to their communities.

Article 36

1. Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political, economic and social purposes, with their own members as well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, shall take effective measures to facilitate the exercise and ensure the implementation of this right.

Article 37

1. Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other constructive arrangements concluded with States or their successors and to have States honour and respect such treaties, agreements and other constructive arrangements.

2. Nothing in this Declaration may be interpreted as diminishing or eliminating the rights of indigenous peoples contained in treaties, agreements and other constructive arrangements.

Article 38

States in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration.

Article 39

Indigenous peoples have the right to have access to financial and technical assistance from States and through international cooperation, for the enjoyment of the rights contained in this Declaration.

Article 40

Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.

Article 41

The organs and specialized agencies of the United Nations system and other intergovernmental organizations shall contribute to the full realization of the provisions of this Declaration through the mobilization, inter alia, of financial cooperation and technical assistance. Ways and means of ensuring participation of indigenous peoples on issues affecting them shall be established.

Article 42

The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, including at the country level, and States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration.

Article 43

The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world.

Article 44

All the rights and freedoms recognized herein are equally guaranteed to male and female indigenous individuals.

Article 45

Nothing in this Declaration may be construed as diminishing or extinguishing the rights indigenous peoples have now or may acquire in the future.

Article 46

1. Nothing in this Declaration may be interpreted as implying for any State, people, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations or construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States.

2. In the exercise of the rights enunciated in the present Declaration, human rights and fundamental freedoms of all shall be respected. The exercise of the rights set forth in this Declaration shall be subject only to such limitations as are determined by law and in accordance with international human rights obligations. Any such limitations shall be non-discriminatory and strictly necessary solely for the purpose of securing due recognition and respect for the rights and freedoms of others and for meeting the just and most compelling requirements of a democratic society.

3. The provisions set forth in this Declaration shall be interpreted in accordance with the principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith.

Appendix 5: Twenty six priority communities

	Community
	Tenure

	Northern Territory 

All 15 priority communities in the Northern Territory are on Aboriginal land under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).

	1. Nguiu
	Section 19A township lease to the Executive Director of Township Leasing on 30 August 2007 for 99 years.

	2. Angurugu
	Section 19A township lease to the Executive Director of Township Leasing on 4 December 2008 for 40 + 40 years.

	3. Umbakumba
	

	4. Gunbalanya
	Agreement for section 19 lease to NT Housing over all housing areas for 40 years.  

 

	5. Maningrida
	

	6. Galiwinku
	

	7. Wadeye
	

	8. Milingimbi
	Negotiations for a lease are ongoing.  

	9. Gapuwiyak
	

	10. Ngukurr
	

	11. Numbulwar
	

	12. Lajamanu
	

	13. Yirrkala
	

	14. Yuendumu
	

	15. Hermannsburg
	

	Queensland

	16. Mornington Island
	Situated on land which is leased to the Mornington Shire Council under the Local Government (Aboriginal Lands) Act 1978 (Qld). 

	17. Doomadgee
	Situated on DOGIT land held by the Doomadgee Aboriginal Shire Council.

	18. Hope Vale
	Situated on DOGIT land held by the Hopevale Aboriginal Shire Council

	19. Aurukun
	Situated on land which is leased to the Aurukun Shire Council under the Local Government (Aboriginal Lands) Act 1978 (Qld).

	South Australia

	20. Amata
	Amata and Mimili are situated on Aboriginal land owned by Anangu Pitjantjatjara Yankunytjatjara. Individual housing parcels leased to the Minister for Housing (SA).  

	21. Mimili
	

	New South Wales

	22. Walgett
	At the time of writing specific details were unavailable.

	23. Wilcannia
	At the time of writing specific details were unavailable.

	Western Australia

	24. Fitzroy Crossing
	Land for Aboriginal people in WA is held under a variety of tenures. The exact location and tenure of the proposed housing in and around these communities has not been finalised.  

	25. Halls Creek
	

	26. Dampier Peninsula (Ardyaloon and Beagle Bay).
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