
Chapter 1: 
 Working together in ‘a spirit of partnership and mutual respect’: My native title priorities 

Chapter 2: ‘The basis for a strengthened partnership’: 
Reforms related to agreement-making  

2.1 Introduction 

For Aboriginal and Torres Strait Islander peoples, agreement-making can be an expression of free, prior and informed consent and the beginning of cooperative relationships with governments and other parties. 
Good agreements can recognise our rights and facilitate their exercise. In particular, agreements can enable Aboriginal and Torres Strait Islander peoples to ‘determine and develop priorities and strategies for the development or use of their lands or territories and other resources’.

However, agreement-making does not always result in beneficial outcomes for Aboriginal and Torres Strait Islander peoples. As David Ritter notes, ‘some deals seem objectively fair, but others have produced clear winners and losers’.
 
Indeed, Aboriginal and Torres Strait Islander peoples face significant barriers to reaching just and equitable agreements. These include inadequate financial resources and access to appropriate professional advice. There are also significant barriers embedded within native title law and policy, such as the onerous burden of proof faced by Aboriginal and Torres Strait Islander peoples. To facilitate positive outcomes from agreement-making, governments need to take action to ensure that the playing field is level.
 

During the Reporting Period (1 July 2009–30 June 2010), the Australian Government advanced a number of initiatives designed to promote broader land settlements and improve the ability of Aboriginal and Torres Strait Islander peoples to enter into beneficial agreements. While it is arguable that these initiatives do not go far enough, in general I welcome the Australian Government’s attempts to reform the adversarial culture of the native title system.
In this Chapter, I examine the Australian Government’s commitment to reforming the native title system to encourage negotiations and agreement-making. I first review some of the achievements in agreement-making that occurred during the Reporting Period. I then review the Government’s initiatives to encourage agreement-making and to explore options for broader and more substantial outcomes from native title agreements. 
However, not all of the Australian Government’s legislative and policy initiatives relating to agreement-making and agreements were positive. 
During the Reporting Period, the Australian Government proposed a new future act process to facilitate the construction of public housing and infrastructure on Indigenous-held land. In this Chapter, I express serious concerns that this future act process will detract from agreement-making and that it does not contain sufficient procedural rights.
Finally, I briefly highlight a matter that I will continue to monitor closely — that is, the Government’s proposal to introduce a new statutory review function to promote ‘sustainable’ agreements. 
2.2 Achievements in agreement-making
Agreement-making is a significant part of the native title system. For example, a milestone was reached in November 2009 when the National Native Title Tribunal (NNTT) registered the 400th Indigenous Land Use Agreement (ILUA). President Graeme Neate of the NNTT recognised that ‘[t]he fact that 400 ILUAs have now been registered Australia-wide indicates that this form of agreement is continuing to work well for land users around the nation’.

In addition, the NNTT has reported that all of the determinations that native title exists that were registered during the Reporting Period were made by consent of the parties.
 President Neate has commented that:

Those determinations and the ILUAs (some of which were associated with the making of determinations that native title exists), as well as numerous future act agreements and future act consent determinations, illustrate the strong agreement-making context in which native title issues are usually resolved.

Over the Reporting Period, we have witnessed a number of significant agreements. I highlight a few of these in the text boxes below.

	Text Box 2.1: Yawuru agreements

	On 25 February 2010, the Yawuru People signed a body corporate ILUA and an area ILUA with the State of Western Australia and the Shire of Broome. The body corporate ILUA was registered by the NNTT on 24 May 2010 and the area ILUA was registered on 6 August 2010.

The agreements are considered to be the largest native title agreements in Australia, and include a $196 million land and money package.
 
The agreements provide compensation to the Yawuru People for the loss and impairment of their native title rights and interests. They also commit the Western Australian Government to help create a sustainable social and economic future for the community, including by providing funds for capacity building, economic development and social housing.
   
Yawuru elder Pat Dodson is reported as saying that the agreements represent ‘a serious cutting of the government umbilical cord. We are in the marketplace now and we have to develop commercial skills to run joint ventures’.

He further comments: 

We in fact become probably the largest real estate developer of the future town of Broome. There is an area of the coast (and marine region of Roebuck Bay) area going from the north to the south for about 300km that we will joint manage with the Shire of Broome and the State Department of Environment. What is unique about this agreement is that we have to put in to get value out of development. There are no royalties to be paid out to native titleholders. This is not a mining deal. Dividends by way of community benefits will come from participation and development. We take the risks as well as the benefits from this deal.


	The agreements were a good outcome for the Yawuru People. However, the long process that led to the final agreements illustrates that there is still a need to change the adversarial culture of the native title system. 
The agreements were reached 16 years after the Yawuru People submitted their first claim. As Justice Merkel of the Federal Court commented, the Yawuru People engaged in an ‘epic struggle … to achieve recognition under Australian law of their traditional connection to, and ownership of, their country’.
  

Pat Dodson described the process as ‘pretty awful and very intrusive’ and said that ‘[t]he adversarial approach put a lot of our people through a very rough time’.
 Similarly, Peter Yu is reported as stating that:

The underlying principle of native title envisaged by the Keating government was mediation. It is now all highly litigious. No Australian should have their lives exposed and questioned in the way that it happened to us.



	Map 2.1: Yawuru Area ILUA
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	Map 2.2: Yawuru PBC ILUA
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	Text Box 2.2: Kowanyama consent determination

	On 22 October 2009, the Federal Court made a consent determination which finalised Part A of the Kowanyama People’s claim.
 The determination area covers over 2730 square kilometres. It includes part of the land subject to the Kowanyama Deed of Grant in Trust (DOGIT) and a coastal strip. The Kowanyama People had exclusive native title rights recognised over the former area (excluding the Kowanyama township within the DOGIT) and non-exclusive rights recognised over the latter.
 

The total native title claim area covers 19 800 square kilometres of land and sea and is divided into three parts. Part B includes pastoral leases and Part C covers the Kowanyama township area.
 At the time of writing, native title over these parts had yet to be determined.

The consent determination regarding Part A followed successful negotiations between a number of stakeholders, including the Kowanyama People, the Queensland and Australian governments, Kowanyama Aboriginal Shire Council, Telstra, and commercial fishers.
 

The Cape York Land Council (CYLC), as the native title representative body for Aboriginal peoples in Cape York, and the Queensland and Australian governments have agreed on a framework for progressing native title claims in the Cape York region. Noting that the Kowanyama area was the first to be progressed under that framework, the Attorney-General commented that this 

process is about adopting a regional focus, and looking beyond recognition of native title, to see whether traditional owners have other aspirations that can be met through negotiations with governments.
 

	NNTT Member Graham Fletcher, who mediated between the parties, said that negotiations could be fast-tracked due to the parties’ willingness to put time and resources into the claim and focus on settling native title through agreement. Mr Fletcher further stated that the successful outcome puts the Kowanyama People and other parties in a good position to resolve the other two sections of the claim area (Parts B and C).

The CYLC says that despite the existence of the framework agreement, and the commitment of the parties, the native title process remains slow, with complex issues still to be resolved. There remains uncertainty about whether native title holders can build on their native title rights to achieve economic and other development.



	Map 2.3: Kowanyama consent determination area (Part A)
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	Text Box 2.3: Noongar Heads of Agreement 

	On 17 December 2009, the South West Aboriginal Land and Sea Council (SWALSC) and the Western Australian Government signed a Heads of Agreement (HoA) outlining a framework for the resolution of the Noongar People’s active native claims.
 

The HoA was arrived at after a long history of litigation. In September 2006, Justice Wilcox of the Federal Court found in favour of the Noongar People with respect to key issues in their claim over an area in and around Perth.
 In April 2008, the Full Federal Court allowed appeals by Western Australia, the Commonwealth and the Western Australian Fishing Industry Council against the decision of Justice Wilcox.
 

The HoA is an important first step towards a final agreement. Importantly, the HoA includes a timetable that proposes that an agreement be signed off by February 2012. 
The SWALSC has stated that this ‘is an historic opportunity to finally come to terms with the State and to build a new future’.
 Similarly, Professor Simon Young of the University of Western Australia’s Faculty of Law said that:

This is a chance for Western Australia to step ahead and become something of a model. A successful result in relation to this very important Western Australian claim may well draw other regions into more comprehensive negotiations.

In congratulating the parties on the HoA, the then Social Justice Commissioner Tom Calma stated: 

This commitment by the government to partner with the SWALSC to resolve native title for the Noongar people shows us yet again how crucial partnership, engagement and participation with Aboriginal and Torres Strait Islander peoples is in achieving native title for Australia’s First Peoples.



2.3 Reforms to encourage agreement-making

The examples of agreement-making highlighted in section 2.2, above, are encouraging. However, they also illustrate that we are a long way from truly breaking down the adversarial culture within the native title system. For instance, the Noongar Heads of Agreement and the Yawuru agreements came about only after many years of litigation. 
I am pleased that the Australian Government has begun to take action to address this problem. Indeed, the Special Rapportuer on the situation of human rights and fundamental freedoms of indigenous people (Special Rapporteur) has acknowledged the Australian Government’s efforts to

streamline the existing native title procedure and pursue related reforms, such as minimizing the adversarial approach of the native title system to allow for native title negotiations to be carried out in a more flexible manner...

During the Reporting Period, the Attorney-General reiterated the Australian Government’s commitment to ensuring ‘a more flexible, less legalistic native title approach that delivers practical outcomes’.
 The Government supported this commitment by providing an additional $50 million in the 2009–2010 Budget ‘to build a more efficient native title system that focuses on achieving resolution through agreement-making rather than costly and protracted litigation’.
 
In general, I welcome government initiatives to remove the obstacles to agreement-making. I believe that the Australian Government took several positive steps in the right direction during the Reporting Period. However, these steps need to be supported by more significant change to the framework of the native title system. 

In this section, I analyse a selection of initiatives that have the potential to improve agreement-making in the native title system. These include:

· the Native Title Amendment Act 2009 (Cth) (Native Title Amendment Act)
· financial support for settlements at a state and territory level
· the adoption of the Guidelines for Best Practice Flexible and Sustainable Agreement Making (Best Practice Guidelines) by the Joint Working Group on Indigenous Land Settlements (JWILS)

· proposed amendments to the Native Title Act 1993 (Cth) (Native Title Act) to enable historical extinguishment to be disregarded in certain circumstances

· grants to support anthropologists working in the native title system
· potential reforms to clarify the requirement to negotiate ‘in good faith’.
I am pleased that many of the Australian Government’s initiatives to encourage agreement-making are broadly consistent with the recommendations in the Native Title Report 2009. I encourage the Australian Government to continue to pursue this reform agenda in 2010–2011.
(a) The Native Title Amendment Act 2009 (Cth) 
The Native Title Amendment Act commenced on 18 September 2009. Among other things, the Native Title Amendment Act amended the Native Title Act to: 
· allow the Federal Court to determine whether it, the NNTT or another individual or body, should mediate a claim,
 which gives the Federal Court ‘the central role in managing native title claims’

· enable the Federal Court to rely on an agreed statement of facts between the parties in consent determinations

· provide for the application of recent amendments to the Evidence Act 1995 (Cth) to native title proceedings that began before 1 January 2009 and where evidence has been heard, if the parties consent or the Federal Court orders that it is in the interests of justice to do so

· empower the Federal Court to make orders to give effect to the terms of an agreement that involve matters other than native title.
 
In general, I welcome the Government’s efforts to foster more timely and flexible negotiated settlements. However, a common perception is that these amendments simply ‘tinker at the edges’ and that greater reform is needed. For example, Queensland South Native Title Services (QSNTS) submitted that there is

enormous practical benefits in adopting the agreed statement of facts model … as well as broadening the jurisdiction for determinations to include a … power over non-native title matters, but these changes are very much at the back-end of any process and will not of themselves kindle a native title environment conducive to achieving negotiated outcomes.

I have been informed that the Federal Court, the NNTT and the Attorney-General’s Department are monitoring the impact of the amendments. However, it is too soon to assess whether the amendments have promoted the resolution of native title claims and agreement-making.

I encourage the Federal Court, the NNTT and the Attorney-General’s Department to continue to monitor and to report on the impact of these amendments. In particular, these monitoring processes should include an examination of whether the amendments: 

· have led to the negotiation of broader land settlements

· have affected the resources of native title representative bodies (NTRBs) and native title service providers (NTSPs).
I consider these issues below.

(i) Have the amendments encouraged broader land settlements? 
As described above, the Federal Court now has the power to make orders to give effect to the terms of an agreement that involve matters other than native title.
The Attorney-General has stated that the amendments ‘will assist with the negotiation of broader native title agreements and provide greater certainty for all stakeholders’.
 The Australian Government has explained that:

Broader settlement packages provide land and social justice outcomes beyond answering the question of whether native title exists. Examples of benefits under such settlements include training and employment opportunities, land transfers and co-management of land.

However, it is unclear if the amendments will be sufficient to facilitate the negotiation of broader settlement agreements. Minor amendments, such as those introduced by the Native Title Amendment Act, may not promote agreement-making unless they are accompanied by further reforms to laws, policies, attitudes and behaviours.
For example, the Yamatji Marlpa Aboriginal Corporation (YMAC) has informed me that the amendments have had little impact to date in its region. YMAC reports that, due to the policies of the Western Australian Government, there have been few opportunities to take advantage of the amendments. 
For instance, state consent determination guidelines are ‘highly onerous’ and require Traditional Owners to meet ‘a significant evidentiary threshold’.
 As discussed in the Native Title Report 2009, there is a need for governments to encourage more flexible approaches to connection evidence requirements.
 
(ii) The impact of recent amendments on the disposition of claims 

Aboriginal and Torres Strait Islander peoples understand all too well that justice delayed is justice denied. We know that our Elders may not be with us to witness the final outcomes of the native title claims and negotiations that are tangled in bureaucratic and adversarial webs. 

I am pleased that the Attorney-General has recognised that: 

On current estimates, it may take another 30 years to resolve all current native title claims. It is a tragedy to see people dying before their peoples’ claims are resolved. Australia’s Indigenous people deserve better, and all participants in the system should strive to achieve that.

As noted above, to support the Australian Government’s aim of ‘achieving more negotiated native title outcomes in a more timely, effective and efficient fashion’, the Native Title Amendment Act gave the Federal Court ‘a central role in managing all native title claims, including deciding who mediates a claim’.
 

During the Reporting Period, the Federal Court of Australia Act 1976 (Cth) (Federal Court Act) was also amended to provide: 

The overarching purpose of the civil practice and procedure provisions is to facilitate the just resolution of disputes:


(a) according to law; and

(b) as quickly, inexpensively and efficiently as possible.

Justice Reeves of the Federal Court suggests that the amendments to the Native Title Act and the Federal Court Act have together ‘created an entirely new environment for native title litigation’.
 
For example, the Federal Court’s National Native Title Registrar has informed me that the Court has ‘reviewed its approach to the management of the jurisdiction in order to ensure, to the extent possible, the efficient, effective and just resolution of claims’.
 Indeed, Kevin Smith, CEO of QSNTS, observes that the Federal Court has adopted a ‘very proactive’ approach towards the disposition of claims.
 

This development could be beneficial, particularly if state governments are encouraged to improve their processes and make more concerted efforts to progress negotiations. While noting that it is too early to express an opinion on all the recent reforms, the Goldfields Land and Sea Council has commented that having the Federal Court control the direction of each native title case in a proactive and efficient manner will mean that opportunities for resolution can be more easily identified and pursued.
 
In general, NTRBs and NTSPs are supportive of the drive to speed up the claims process, and are working cooperatively with the Federal Court to achieve this. However, this inevitably places pressure on already stretched resources and the limited pool of legal and anthropological experts. I encourage the Australian Government to monitor the resourcing implications of these reforms closely. 

I also question whether simply ‘speeding up’ claims processes will result in just outcomes. These amendments to the Native Title Act do not alter the features of the native title system that tip the scales so heavily in favour of non-Indigenous interests. These features include the onerous burden placed upon Traditional Owners to prove continuity and the devastating impact of extinguishment. 

Under such conditions, there is a risk that the Government’s focus on more ‘timely’ settlements may lead to further injustice. As Kevin Smith has stated, ‘[i]f the system was made fair then by all means expedite the process. But to push claims through the system as it presently stands is grossly unfair’.

Our desire for justice should not be swept aside in the name of efficiency. I am also aware that the human rights problems plaguing the system cannot be rectified by minor, procedural amendments. As I stated in Chapter 1, I consider that there needs to be a comprehensive, independent review of the Native Title Act with a view to aligning it with international human rights standards.
(b) Financial support for settlements 

The Australian Government’s willingness and ability to support settlements at a state and territory level was a matter of contention during the Reporting Period. 

The Australian Government is currently exploring options for the creation of settlement packages, and I am pleased to report that it has committed to provide funding towards the first two settlements under the Victorian Native Title Settlement Framework (Victorian Settlement Framework). However, the Australian, state and territory governments are yet to negotiate a Native Title National Partnership Agreement (NTNPA).   
(i) Potential for a Native Title National Partnership Agreement

In 2008, Native Title Ministers agreed to negotiate in good faith on an offer of financial assistance from the Australian Government that could better facilitate the settlement of native title issues by state and territory governments. In its 2008–2009 report, JWILS noted that significant progress had been made towards a draft NTNPA that would provide
for Commonwealth financial assistance to State and Territory governments to negotiate settlements that result in the full and final resolution of a claim or potential claim, and provide practical benefits to Native Title Claim Groups, for example land acquisition, the buy back of licences and opportunities to co-manage and access land.
 
At the 2009 Native Title Ministers’ Meeting (NTMM),
 the Australian Government committed to continue to ‘explore funding options to underpin a draft native title National Partnership Agreement in the future’.

In April 2010, the Attorney-General’s Department also advised the Native Title Consultative Forum (NTCF)
 that ‘the Commonwealth’s ability to conclude the draft NTNPA in the short to medium term will be dependent upon the outcomes of the current Federal budget process’.
 I encourage the Australian Government to make every endeavour to finalise the NTNPA as soon as possible.

(ii) Native Title Settlements Project 

The Attorney-General’s Department advised the NTCF that, in the absence of an NTNPA, it was ‘making significant efforts to identify and improve access to existing programs and resources that could be used to promote flexible and constructive native title outcomes’.
 
In late 2009, the Attorney-General’s Department established the Native Title Settlements Project and appointed a Director of Native Title Settlements to explore opportunities for the Australian Government to encourage broader native title settlement outcomes.
 The Director met with federal departments to identify and negotiate access to specific resources and programs that may be usefully applied towards settlements.
 
The Attorney-General’s Department reported to the NTCF that it had ‘identified a number of potential opportunities as well as areas where there are challenges concerning program access and available resources’. 
 The Department recognises that ‘any packaging of Commonwealth resources in settlements will need to be managed on a case-by-case basis’.
 and has begun to trial this new approach with a small number of specific cases.

I support efforts to create better settlement packages to assist with the resolution of claims. However, I would be concerned if these settlement packages only represent a repackaging of existing services. I also consider that such services should not be provided in lieu of compensation for the use or development of our lands.

(iii) Australian Government support for the Victorian Settlement Framework
A significant question emerged during the Reporting Period as to whether the Australian Government would financially support the Victorian Settlement Framework.  
The former Attorney-General of Victoria announced the adoption of the Victorian Settlement Framework on 4 June 2009.
 The Victorian Settlement Framework ‘provides for out of court settlement packages that allow Traditional Owners to settle their land claim directly with the State outside the Federal Court process’.

Following the announcement, the federal Attorney-General described the Victorian Settlement Framework as ‘an example of how, by changing behaviours and attitudes, and by resolving native title through settlements that include the provision of practical benefits that we can make native title work better’.

However, in November 2009 the Victorian Traditional Owner Land Justice Group expressed concerned that the Victorian Settlement Framework was ‘in jeopardy as a result of disagreement over funding between the State and Commonwealth Governments’.

I am pleased that the Australian Government has now agreed to contribute towards settlement costs for specific settlements under the Victorian Settlement Framework. The federal Attorney-General’s Department has informed me that the Commonwealth has committed funding towards the first two settlements under the Victorian Settlement Framework.
 
The former Attorney-General of Victoria informed me that Victorian Government agencies worked over the Reporting Period to develop the policy and legislative detail required to bring the Victorian Settlement Framework into operation.
 
I congratulate the State of Victoria and the Traditional Owners of Victoria on this significant achievement. I encourage the Australian Government and the incoming Victorian Government to work together to ensure that the Victorian Settlement Framework is sufficiently funded and successfully implemented. I also encourage the Australian Government to work with other states and territories to achieve similar reforms across the country. 
(c) Adoption of the Guidelines for Best Practice Flexible and Sustainable Agreement Making
In August 2009, the NTMM endorsed the Best Practice Guidelines.
 These guidelines were developed by JWILS.
(i) What do the Best Practice Guidelines cover? 

In a Communiqué from their August 2009 meeting, the Native Title Ministers stated:

The Guidelines provide practical guidance for governments on the behaviours, attitudes and practices that can achieve the efficient resolution of native title, from the early stages of negotiations through to implementation.

The Guidelines emphasise the desirability for government parties to provide broader practical and sustainable benefits attuned to the interests of Indigenous native title claimants.

Among other things, the Best Practice Guidelines encourage government parties to:
· adopt an interest-based approach to negotiations

· negotiate in good faith

· be proactive in providing connection and tenure information early

· consider engaging in regional settlements

· consult effectively to achieve a sustainable agreements
· exercise cultural awareness and sensitivity
· use interpreters and draft agreements in plain English

· consider whether capacity-building is required for Aboriginal and Torres Strait Islander parties to realise fully the potential of sustainable benefits

· recognise the importance of committing to ongoing implementation and review of agreements.

Aspects of the Best Practice Guidelines are broadly consistent with the recommendations for improving the native title system contained in the Native Title Report 2009. These include the need for governments to adopt an interest-based approach to negotiations, provide access to tenure information as early as possible, promote regional approaches to agreement-making, and build the capacity of Aboriginal and Torres Strait Islander communities to effectively engage in agreement-making.

(ii) Will the Best Practice Guidelines be effective?
Now that they have adopted the Best Practice Guidelines, governments need to implement them. Otherwise, the Best Practice Guidelines will be little more than empty words.  

This sentiment was reflected during the consultations on the draft guidelines that were conducted by JWILS in mid-2009. Many stakeholders noted that guidelines ‘would only add value if effectively implemented by governments’.
 For instance, QSNTS generally supported the draft guidelines as a ‘positive step towards a more flexible and less technical approach to agreement making’ but stated that ‘unless governments are prepared to take certain steps to ensure that the Guidelines are adhered to, then they will be of little or no use’.

YMAC has further commented that the Best Practice Guidelines ‘will only have effect if genuine efforts are made by government parties to implement them in everyday practice’, and that it had yet to see any tangible outcomes from the commitments made at the NTMM and JWILS.

Indeed, these guidelines may not be sufficient to alter government practices. I share the view of former Social Justice Commissioner, Tom Calma, that the Australian Government should play a leadership role in encouraging states and territories to change their behaviour, including by using its financial position.
 

This could be achieved through the development of a NTNPA. According to JWILS, a ‘key requirement’ for federal financial assistance under the draft NTNPA would be that a settlement ‘is sustainable over the longer term and contributes to the Council of Australian Governments’ (COAG) “Closing the Gap” targets’.
 In a similar way, the Australian Government could explore options for making the provision of funding to states and territories under the NTNPA conditional on best practice standards in agreement-making — such as those set out in the Best Practice Guidelines — being met. 
(d) Proposed amendments to disregard historical extinguishment

On 14 January 2010, the Attorney-General released an exposure draft of proposed amendments to the Native Title Act.
 These amendments would allow parties to agree to disregard the historical extinguishment of native title in ‘areas set aside or vested by a Government law for the purpose of preserving the natural environment of the area, such as a State or Territory park or reserve’.
 This amendment is inspired by the reforms proposed by Chief Justice Robert French of the High Court of Australia.
 

(i) What would be the benefits of this reform?

As stated in the Native Title Report 2002, native title can be ‘an archaeological site of extinguishment’.
 The breadth and permanency of extinguishment across Australia entrenches dispossession and disadvantage. It is also contrary to Australia’s human rights obligations. Following his visit to Australia in August 2009, the Special Rapporteur observed that the extinguishment of Indigenous rights in land by unilateral uncompensated acts is incompatible with the United Nations Declaration on the Rights of Indigenous Peoples (Declaration)
 and other international instruments.
 

Sections 47–47B of the Native Title Act already provide for prior extinguishment in respect of pastoral leases held by native title claimants; reserves; and vacant Crown land to be disregarded in certain circumstances. In the Native Title Report 2009, the then Social Justice Commissioner recommended that the Australian Government explore options for extinguishment to be disregarded in a greater number of circumstances.
 
It is therefore encouraging that the Australian Government has proposed amendments to enable historical extinguishment to be disregarded over an area such as a national, state or territory park.  

(ii) Are there any limitations to this reform proposal?

The Attorney-General suggests that this amendment ‘could provide opportunities for more claims to be settled by negotiation rather than litigation’.

Under the proposed amendment, extinguishment would be disregarded only if the relevant parties agree to it in writing.
 The proposed amendment would therefore have the most impact where government parties are truly prepared to be flexible and approach claims processes in good faith. 
Yet, as the Australian Institute of Aboriginal and Torres Strait Islander Studies observed, it is in the interests of a state to argue for extinguishment so that the land remains under its control, free from encumbrances.
 This suggests that, unless accompanied by a cultural change within governments, this particular reform may not promote agreement-making. In the absence of such a change, the proposed amendment could be strengthened by removing the requirement that there be an agreement before extinguishment can be disregarded.
(iii) What else could the Australian Government do?
I hope that the Australian Government’s proposal is a precursor to further reforms to the Native Title Act. I encourage the Government to work with NTRBs and NTSPs to develop proposals to expand the range of circumstances in which extinguishment can be disregarded.  
The proposed reform will not alone be sufficient to address the injustices of extinguishment. I consider that the impact and operation of the law concerning extinguishment should be a significant part of the terms of reference of a comprehensive, independent review of the Native Title Act.

(e) Grants to support anthropologists

To ensure that they receive sustainable outcomes from agreements, Traditional Owners need to be able to access necessary expert advice.
On 28 May 2010, the Attorney-General announced that the Australian Government will invest $1.4 million over three years in a Native Title Anthropologists Grants Program to attract and retain anthropologists within the native title system.
 On 3 June 2010, the Minister for Indigenous Affairs announced the establishment of a Native Title Research Scholarship Program. The scholarships will support postgraduate study in a field relating to native title, with a focus on anthropology and history.
 I support these initiatives. They are consistent with the recommendation in the Native Title Report 2009 that the Australian Government should provide further support for the training and development of experts in native title.
 I encourage the Australian Government to explore further initiatives in this regard.
(f) Potential reforms to clarify the requirement to negotiate ‘in good faith’ 
Towards the end of the Reporting Period, the Minister for Families, Housing, Community Services and Indigenous Affairs (Minister for Indigenous Affairs) and the Attorney-General announced that the Australian Government would ‘progress work to clarify the meaning of “in good faith” under the right to negotiate provisions’ of the Native Title Act.
 
Such reforms could potentially address some of the disparities in bargaining power that exist under the right to negotiate regime, and place Aboriginal and Torres Strait Islander peoples in a better position to negotiate beneficial agreements. 
(i) Why is this reform needed?

Under the Native Title Act, the right to negotiate applies to certain future acts, including the grant of certain mining rights and certain compulsory acquisitions.
 Section 31(1)(b) of the Native Title Act requires parties to 

negotiate in good faith with a view to obtaining the agreement of each of the native title parties to:

(i) the doing of the act; or

(ii) the doing of the act subject to conditions to be complied with by any of the parties.

A party may apply to an arbitral body for a determination in relation to the act if at least six months have passed since the ‘notification day’
 and the parties have not made an agreement.
 

In FMG Pilbara Pty Ltd v Cox (FMG),
 the Full Federal Court found that the Native Title Act does not require that parties reach a certain stage in negotiations before a party is able to apply for a determination. A future act determination can be made once the prescribed period expires regardless of the stage negotiations have reached, provided those negotiations were conducted in good faith during that period. Nor are parties compelled to negotiate in a particular way or over specified matters.
 
In the FMG decision, this meant that it was not a breach of the requirement to negotiate in good faith for the proponent to apply for a determination when:

· negotiations had reached only a preliminary stage
· the proponent had negotiated on a ‘whole of claim’ basis rather than specifically about the future act that was the subject of the application to the NNTT.

The Australian Government has observed that: 

This decision has been criticised on the basis that it could enable parties to approach the NNTT for a determination that a particular future act proceed, even if there have been no substantive negotiations about the doing of that act. It has therefore been suggested that the decision could discourage parties to actively engage in negotiations to reach broad and practical agreements.

The previous Social Justice Commissioner expressed concerns that the Full Federal Court had interpreted the Act ‘in ways which unnecessarily strengthened the position of mining companies over native title interests’.
 The High Court of Australia refused special leave to appeal this decision on 14 October 2009.

YMAC has informed me that:
The High Court’s decision [to refuse special leave to appeal] has the potential to create a situation in which mining companies can avoid their obligation to negotiate in good faith. This could undermine the rights of Traditional Owners and will render the relevant provisions of the NTA redundant.

If Traditional Owners lose this mechanism, the ability to secure benefits for Traditional Owner communities will be greatly diminished, which in turn will undermine efforts to close the gap.

(ii) What are the next steps?

On 3 July 2010, just outside of the Reporting Period, the Minister for Indigenous Affairs and the Attorney-General released the Leading practice agreements: maximising outcomes from native title benefits discussion paper (Agreements Discussion Paper).
 In this discussion paper, the Australian Government stated that it 

has decided to amend the Act to provide clarification for parties on what negotiation in good faith entails and to encourage parties to engage in meaningful discussions about future acts under the right to negotiate provisions.

I am pleased that the Government has indicated a willingness to revisit the requirements for ‘good faith’ negotiations. As my predecessor observed, ‘the obligation on miners to negotiate in good faith … is one of the few legal safeguards that native title parties have under the future act regime’.
 

In the Native Title Report 2009, the Social Justice Commissioner recommended that the Australian Government consider measures to strengthen procedural rights and the future acts regime. In general, I would welcome legislative reform to strengthen the right to negotiate to ensure a more level playing field. 
In its submission in response to the Agreements Discussion Paper, the Australian Human Rights Commission recommended that the Native Title Act should be amended to include explicit criteria as to what constitutes good faith, and be supplemented by a code or framework to guide parties and the NNTT as to the requirements of good faith negotiation. The Commission further recommended that the Australian Government consider broader options for reforming the right to negotiate regime.

I will closely monitor the progress of these proposals. 
2.4 The Native Title Amendment Bill (No 2) 2009 (Cth) 
During the Reporting Period, the Attorney-General introduced the Native Title Amendment Bill (No 2) 2009 (Cth) (the Amendment Bill (No 2)) into Parliament.
 

The purpose of the Amendment Bill (No 2) was to introduce a new future act process into the Native Title Act to ‘assist the timely construction of public housing and a limited class of public facilities … for Aboriginal people and Torres Strait Islanders in communities on Indigenous held land’.
 I analyse the process leading to the introduction of the Amendment Bill (No 2) in Chapter 3.  

In the previous section, I considered the steps that the Australian Government has taken to promote negotiations and agreement-making within the native title system. The new future act process appears to be at odds with this approach. 

I understand that this reform is aimed at improving the delivery of measures to alleviate the chronic housing shortages in Aboriginal and Torres Strait Islander communities. However, the Native Title Act provides mechanisms for facilitating the construction of housing and infrastructure with the consent of Traditional Owners — that is, through the use of ILUAs. 

I believe that the new future act process may encourage governments to circumvent agreement-making processes. This would diminish the ability of Aboriginal and Torres Strait Islander peoples to exercise their rights, including their rights to self-determination; to participate in decision-making; and to determine and develop strategies and priorities for the development or use of their lands or territories and other resources.

(a) Background to the Amendment Bill (No 2)
The states and the Northern Territory are the ‘major deliverer[s] of housing for Indigenous people in remote areas of Australia’ under the Council of Australian Governments’ $5.5 billion National Partnership Agreement on Remote Indigenous Housing (National Partnership Agreement).
 

The Australian Government’s commitment to provide additional funding for remote Indigenous housing is ‘conditional on secure land tenure being settled’.
 This includes ensuring that governments have ‘access to and control of, the land on which construction will proceed for a minimum period of 40 years’, and that native title issues have been resolved.
 

State governments have expressed concerns that native title is ‘delaying their ability to provide such housing and infrastructure’.
 These concerns were said to arise because: 

· there is no specific subdivision in the future act regime covering public housing and infrastructure in Indigenous communities 
· there is uncertainty about the application of existing future act processes to these types of development

· negotiating ILUAs ‘to provide for the non extinguishment principle to apply clearly adds delays to the provision of essential public works to communities’.

(b) Where would the process apply?

The Attorney-General’s Department and the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) have stated that the process would ‘only apply to future acts on land which is held by or for the benefit of Aboriginal peoples or Torres Strait Islanders’.
 It would not apply to acts creating or affecting certain ‘Aboriginal / Torres Strait Islander land or waters’
 that are excluded from the definition of a ‘future act’.
 The process is ‘most relevant’ to Queensland and Western Australia.
 

(c) What acts would be covered by the process?

The process is designed to cover acts of an ‘action body’
 that permit, require or consist of the construction, operation, use, maintenance or repair of: 

· public housing provided for Aboriginal people or Torres Strait Islanders living in, or in the vicinity of, the area

· public education or health facilities, and police or emergency facilities that benefit those people

· certain facilities in connection with the above-mentioned public housing or facilities.
 

The act would need to be done or commenced within 10 years of the commencement of the amendments.
 The process would not apply in instances of compulsory acquisition.

(d) Would the process promote agreement-making and relationship-building?  

The Attorney-General stated that the Amendment Bill (No 2) 

contains important safeguards to ensure genuine consultation with native title parties. 

It sets in place a framework for meaningful engagement with key stakeholders in decisions about housing and other services for Indigenous communities.

The new process sets out reasonable and specific periods for comment and consultation, and provides flexibility to allow native title parties to choose the level of engagement they feel is appropriate for each individual project.

An act would be invalid unless, before the act is commenced or done, the action body:

· gives notice of, and an opportunity to comment on, the act to certain native title parties
· provides a report on the things done regarding the requirements to provide notice, an opportunity to comment and, in limited circumstances, to engage in consultation.
 

The act would also be invalid if it is done or commenced before the end of the ‘consultation period’.
 

The non-extinguishment principle would apply and native title holders may be entitled to compensation.
 Heritage processes
 and any processes under the particular land rights legislation or arrangements governing the use of the land
 would also have to be complied with.
I welcome the Australian Government’s emphasis on the importance of ‘genuine consultation’. However, for the reasons outlined below, I am unable to agree with the Attorney-General’s assessment of the new future act process. 
(i) The notice provisions are limited 

The action body is to provide notice to any registered native title claimant, Registered Native Title Body Corporate (RNTBC) and any representative Aboriginal / Torres Strait Islander body in relation to the land or waters in the area. The action body must provide notice in the way determined by the Minister by legislative instrument.
 

The notice must specify a ‘notification day’, that is, ‘a day by which, in the action body’s opinion, it is reasonable to assume that all notices … in relation to the act will have been received by, or will otherwise have come to the attention of, the persons who must be notified’.
 

Further, the notice must contain statements to the effect that comments on the act and requests to be consulted must be made within two months of the notification day.

I am concerned that the ‘action body’s opinion’ plays such a pivotal role in determining whether it is reasonable to assume that all notices have been received, or have come to the attention of, the relevant persons. I share the view of the Law Council of Australia that action bodies should be obliged to take reasonable steps to identify and notify all relevant claimants, body corporates or representative bodies, and report those steps to the Minister.
 

It is also important that the notice be accessible and in a form that is able to be readily understood by Traditional Owners. For example, I consider that the notice should be translated into all relevant languages. 

The notice should also provide all relevant details relating to the act. In the context of other future act processes, the Full Federal Court has stated that the obligation to give notice for the purpose of affording an opportunity to comment ‘can be fulfilled by the decision-maker providing to the designated recipient only general information’.
 

Getting this notification process right is crucial. If Traditional Owners do not receive a notice, or if they do not understand the notice or the potential impact of the proposed act, they may miss the limited window of opportunity to comment or request to be consulted about the proposed act. 

(ii) The ‘opportunity to comment’ does not enable Aboriginal and Torres Strait Islander peoples to participate genuinely in decision-making processes  

The action body must give registered native title claimants, RNTBCs and any representative Aboriginal / Torres Strait Islander body in relation to the land or waters, an opportunity to comment on the act. Comments on the act must be made within two months of the notification day.
 

This procedure does not allow Aboriginal and Torres Strait Islander peoples to participate genuinely in decision-making processes. As a previous Social Justice Commissioner observed, ‘the “opportunity to comment” process places effectively no restrictions at all upon the manner or outcome of the decision-making process’.
 

The Full Federal Court has found that the ‘opportunity to comment’ provides only ‘a right to proffer information and argument to the decision-maker that it can make such use of as it considers appropriate’.
 There is no right to participate in decision-making or to seek information from the decision-maker. It is entirely up to the decision-maker ‘whether the comment should cause it to change or modify its decision’.
 As the Western Desert Lands Aboriginal Corporation (Jamakurnu-Yapalinkunu) RNTBC observes, this procedural right ‘does not and will not result in meaningful participation of native title parties’.
 

(iii) Consultation requirements may not be stringent 

A registered native title claimant or RNTBC would be entitled to be consulted if, within two months of the notification day, they request to be consulted.
 The right to request consultation does not extend to representative bodies or to Traditional Owners that have not achieved registration.

If such a request is made, the action body must consult:

· about ways of minimising the act’s impact on registered native title rights and interests in relation to land or waters in the area 

· if relevant, about any access to the land or waters 

· if relevant, about the way in which anything authorised by the act might be done.

I am concerned that this process would place the onus upon under-resourced Traditional Owners and RNTBCs to assess the proposed act, and request to be consulted, within a short timeframe. 

Further, the consultation timeframe is short. The maximum ‘consultation period’ is four months from the notification day.
 During this time, Traditional Owners and RNTBCs that wish to be consulted would have to assess the notice (assuming they receive it), request to be consulted, ascertain the views of Traditional Owners and engage in consultations with the action body. This may not be sufficient time for genuine consultations to take place. 

While I do not support the introduction of a new future act process, in general I welcome that, in consulting with a claimant or RNTBC, the action body would need to comply with any requirements determined by the Minister by legislative instrument.
 I consider that any consultation requirements should be developed in partnership with Aboriginal and Torres Strait Islander peoples. I consider the elements of effective engagement in Chapter 3. 
The Explanatory Memorandum to the Amendment Bill (No 2) indicates that the legislative instrument 

may, for example, require the action body to hold one or more face-to-face meeting with native title claimants or body corporate who have requested consultation, provide translators during consultation, or address issues of the design, location and nature of the proposed act. The Commonwealth Minister will be able to refine these requirements in light of the experiences of action bodies and native title parties over time and having regard to differing projects and community circumstances.

Encouragingly, the Attorney-General’s Department and FaHCSIA state that: 

The concept of ‘consulting’ has an established meaning. It is insufficient to simply ‘go through the motions’, and a proponent who failed to seriously engage or to consider information and arguments put forward would not in fact be ‘consulting’.

(iv) Action bodies may not be held accountable

I welcome that an action body must provide a written report to the Minister on the things it has done with respect to the procedural steps outlined above.
 However, I am concerned that the Amendment Bill (No 2) does not require the Minister to publish these reports. 

Further, Traditional Owners may not have the opportunity to challenge the action body’s report or put forward their views on the adequacy of consultation. Similarly, the Torres Strait Regional Authority expressed concern that the Amendment Bill (No 2) denies native title holders ‘the opportunity to confirm whether the information provided was appropriate, sufficient and easily understood’.

(v) There are no guarantees that the process would be used as a measure of last resort 
The Attorney-General’s Department and FaHCSIA have stated that: 

The existing Indigenous Land Use Agreements (ILUA) provisions would remain as an option for future acts otherwise covered by the new process. However, the new process would be available in circumstances where the timely negotiation and registration of an ILUA is not possible or timely.

Certainly, the new future act process does not restrict the ability of parties to enter into ILUAs. However, it does not encourage agreement-making. There are no safeguards to ensure that the process would be used only as a measure of last resort. Indeed, as stated by one NTRB:

The Bill creates an incentive for Governments to avoid trying to reach an agreement with Aboriginal people in favour of the simpler option of overriding their legal rights and interests.

Indeed, President Neate of the NNTT has observed that: 

If the Bill is passed, the amendments might result in fewer ILUAs being negotiated, given that the cost and delay of negotiating area agreement ILUAs for these purposes, particularly in Queensland and Western Australia, was said to be one reason for the proposed amendments.

NTRBs submitted that the new process may even jeopardise negotiations that are currently under way, and reduce goodwill among the parties to negotiate broader settlements.
 I am concerned that this would detract from efforts to rebuild the relationships between governments and Aboriginal and Torres Strait Islander peoples.  

(e) Governments should address the real barriers to agreement-making
I welcome the Australian Government’s commitment to overcoming disadvantage in Aboriginal and Torres Strait Islander communities, including through addressing chronic housing shortages. However, this objective can best be pursued by working in partnership with Aboriginal and Torres Strait Islander peoples to solve problems, rather than by implementing a new future act process. 

Native title is not the reason for the deplorable state of infrastructure and housing that exists in many Aboriginal and Torres Strait Islander communities. Yet, if it is concerned that delays in agreement-making processes have impeded the construction of public housing and infrastructure, the Australian Government should confront the reasons behind any such delays.

The Western Australian Department of Housing has stated that the negotiation of ILUAs delays the provision of essential public works, for reasons including: 

· the resourcing of NTRBs

· that the expectations of Traditional Owners may differ from community expectations

· the time, resourcing and workload issues faced by Prescribed Bodies Corporate (PBCs)
· the costs and the legal nature of negotiations under the Native Title Act.

The new future act process will not solve these fundamental problems. For instance, it will not resolve conflicting community expectations. If anything, the construction of public housing and infrastructure by governments without the agreement of Traditional Owners could exacerbate community disputes.

Nor will a new future act process address the chronic underfunding of NTRBs, NTSPs and PBCs.

Ultimately, it is by no means clear that options for improving agreement-making processes have been exhausted such that the new future act process is necessary. For example, NTRBs and NTSPs have proposed that template ILUAs be developed in order to facilitate agreement-making.
 This worthy initiative could reduce the costs associated with agreement-making and create goodwill. I encourage governments to work with NTRBs and NTSPs to progress template ILUAs to support the timely negotiation of agreements.
2.5 Future reforms: maximising outcomes from native title benefits?  

During the Reporting Period, the Australian Government signalled an intention to focus future reform efforts on ensuring the sustainability of agreements and improving the governance of native title entities that receive native title payments. 

This issue had also been on the Government’s agenda in previous years. In 2008, the Government convened a Native Title Payments Working Group (Working Group) to recommend ‘leading policy and practice to optimise financial and non-financial benefits from resource agreements’.
 In December 2008, the Government released a discussion paper on ‘optimising benefits from native title agreement-making’.
  
During the Reporting Period, the Government progressed its work in this area through JWILS. It also foreshadowed a public consultation process on measures to promote ‘leading practice principles’.
 
(a) Activities of JWILS

The management of native title benefits was a central component of the 2009–2010 terms of reference of JWILS. These terms of reference focus on: 

· supporting and building the capacity of PBCs to effectively manage benefits

· designing culturally appropriate and effective governance structures to manage benefits, including cross-generational benefits 

· maximising economic development, leadership and governance opportunities.
 

On 8 April 2010, JWILS convened a workshop on sustainable benefits management in native title settlements. The results of this workshop will assist JWILS to develop recommendations against its terms of reference.

(b) The Agreements Discussion Paper

Towards the end of the Reporting Period, the Minister for Indigenous Affairs and the Attorney-General announced that the Australian Government would release a discussion paper which would ‘outline a package of reforms to promote leading practice in native title agreements and the governance of native payments’.
 The Agreements Discussion Paper was released on 3 July 2010.
 

In addition to the options for clarifying the good faith negotiation requirements under the Native Title Act (see section 2.3, above), the Agreements Discussion Paper included options to: 

· encourage entities that receive native title payments to adopt measures to strengthen their governance

· create a new statutory function to review native title agreements, with the objective of improving the sustainability of these agreements

· streamline ILUA processes. 

The Agreements Discussion Paper includes a proposal for a new ‘statutory review function’.
 ‘Future act’ agreements would be required to be registered with a review body. This body could be responsible for: 

· receiving and reviewing native title agreements and maintaining a confidential register of those agreements 

· assessing some native title agreements against leading practice principles 

· advising and assisting parties to implement leading practice in native title agreements 

· research and communication to develop and promote leading practice in agreement-making 

· reporting on trends and issues via an annual report tabled in Parliament 

· advising relevant Ministers, including where parties are not prepared to adopt leading practice principles, or in relation to measures to further assist parties to native title agreements 

· assessing access to tax benefits for financial benefit packages paid under the agreements.

The Australian Government suggests that certain governance measures and leading practice principles could be mandated. Alternatively, favourable tax treatment could be conditional on the adoption of these measures and principles.
 
I recognise the importance of government support to assist native title groups to negotiate beneficial agreements and develop robust governance structures. However, I consider that such support should focus on capacity development, rather than on increased regulation, review or assessment. 

Without access to adequate financial resources and expert advice, Aboriginal and Torres Strait Islander peoples are unlikely to be able to enter into ‘sustainable’ agreements, enforce the implementation of such agreements or develop effective governance structures. 

I consider that the Australian Government has not adequately demonstrated the need for a new statutory review function. I also believe that the statutory function will do little to empower Aboriginal and Torres Strait Islander peoples and their representatives to negotiate beneficial agreements. Further, as elaborated in the Australian Human Rights Commission’s submission in response to the Agreements Discussion Paper, the potential elements of the review function are problematic and should be reconsidered.
 

I urge the Australian Government not to proceed with any reforms without consulting and cooperating with Aboriginal and Torres Strait Islander peoples in order to obtain our free, prior and informed consent, consistent with article 19 of the Declaration.
I emphasise that any reform should be guided by the minimum standards affirmed in the Declaration. These include our rights to:

· self-determination

· participate in decision-making in matters which would affect our rights

· determine and develop priorities and strategies for the development or use of our lands, territories and resources.

I will continue to monitor the progress of the Agreements Discussion Paper, and any related reforms, during the 2010–2011 reporting period.
2.6 Conclusion 
I commend the Australian Government for its actions during the Reporting Period to promote and facilitate agreement-making. These are important first steps towards transforming the culture of the native title system and building better relationships with Aboriginal and Torres Strait Islander peoples. 

However, the Government needs to commit to a more substantial reform agenda if it truly wants the system to change. 

I understand the Government’s concern to ensure that agreements are beneficial and sustainable. However, ‘good’ agreements will remain the exception rather than the rule while the system is so heavily weighted against the interests of Aboriginal and Torres Strait Islander peoples. 

However, it is not good enough for governments to deal with perceived problems by imposing further layers of unwanted regulation, just as it is not enough for governments to deal with complex problems by offering piecemeal solutions. Nor is it acceptable for the Australian Government to introduce further incursions into our rights by expanding the future act regime, effectively reducing our ability to negotiate agreements.
I encourage the Australian Government to build on its reforms designed to improve agreement-making, but to do so in a way that fully respects our rights.
	Recommendations 

	2.1
That the Australian Government commission an independent inquiry to review the operation of the native title system and explore options for native title law reform, with a view to aligning the system with international human rights standards. Further, that the terms of reference for this review be developed in full consultation with all relevant stakeholders, particularly Aboriginal and Torres Strait Islander peoples. Such terms of reference could include, but not be limited to, an examination of:

· the impact of the current burden of proof 

· the operation of the law regarding extinguishment
· the future act regime
· options for advancing negotiated settlements (including the potential for alternative, comprehensive settlements).
2.2
That the Australian Government work with Native Title Representative Bodies, Native Title Service Providers, Prescribed Bodies Corporate and other Traditional Owner groups to explore options for streamlining agreement-making processes, including options for template agreements on matters such as the construction of public housing and other infrastructure.
2.3
That the Australian Government make every endeavour to finalise the Native Title National Partnership Agreement. Further, that the Australian Government consider options and incentives to encourage states and territories to adopt best practice standards in agreement-making. 

2.4
That the Australian Government pursue reforms to clarify and strengthen the requirements for good faith negotiations in 2010–2011. 
2.5
That the Australian, state and territory governments commit to only using the new future act process relating to public housing and infrastructure (introduced by the Native Title Amendment Act (No 1) 2010 (Cth)) as a measure of last resort.  

2.6
That the Australian Government begin a process to establish the consultation requirements that an action body must follow under the new future act process introduced by the Native Title Amendment Act (No 1) 2010 (Cth). Further, that the Australian Government ensure that Aboriginal and Torres Strait Islander peoples are able to participate effectively in the development of these requirements.
2.7 
That the Australian Government:

· consult and cooperate in good faith in order to obtain the free, prior and informed consent of Aboriginal and Torres Strait Islander peoples

· provide a clear, evidence-based policy justification

before introducing reforms that are designed to ensure the ‘sustainability’ of native title agreements.

2.6
That, as part of its efforts to ensure that native title agreements are sustainable, the Australian Government ensure that Native Title Representative Bodies, Native Title Service Providers, Prescribed Bodies Corporate and other Traditional Owner groups have access to sufficient resources to enable them to participate effectively in negotiations and agreement-making processes.
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