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INTRODUCTION

1. This brief (Brief) has been prepared by the Human Rights Law Centre (HRLC) and
the Victorian Gay & Lesbian Rights Lobby (VGLRL), with endorsement’ from
Transgender Victoria (TGV) A Gender Agenda (AGA) and Organisation Intersex
International Australia (Oll) for the Commonwealth Attorney-General’s Office and
Commonwealth Attorney-General’'s Department to inform the Australian
Government’s approach to the exemption of state and territory laws under the Sex
Discrimination Act 1984 (Cth) (SDA). A version of this Brief may also be shared with
state and territory governments across the country and statutory human rights
institutions at the national and state levels.

2. The Brief comprises this memorandum together with the attached Table that
summarises the results of the research and analysis. These conclusions are
summarised below at paragraphs 54 to 76 and laws have been grouped thematically
and categorised according to the level of complexity. The Table also considers
Commonwealth laws identified as potentially discriminatory, as this review process is
also a useful opportunity to reconsider the drafting of older Commonwealth laws in
light of the new protections in the SDA. The organisations would like to acknowledge
the significant pro bono legal assistance generously provided by law firm Lander &
Rogers that contributed to the development of this Brief, particularly the work
undertaken to prepare the Table.

3. The Brief proposes a way forward for the consideration of these issues by
Government. We thank the Commonwealth Government for granting only a 12 month
extension to state and territory governments in 2014. We hope this limited extension
(along with this Brief) will help encourage state and territory governments to identify
any specific laws they wish the Commonwealth to consider for permanent exemption.
Approval of on-going permanent exemptions for particular laws or another extension
of 12 months should only occur following rigorous discussion and analysis of
alternative options. For further detail on the proposed process and timeline see
paragraphs 80 to 84

4, The Brief concerns issues that impact on lesbian, gay, bisexual, transgender, and
intersex communities. We encourage the Government to consult further with
representatives of these communities, particularly with representatives of
transgender and intersex communities given the complexity of the issues involved.

! The attached table has been endorsed by all organisations except Oll due to resource constraints.



SECTION A: BACKGROUND

5. The SDA currently prohibits discrimination on the basis of particular attributes
including (but not limited to) a person's gender identity, sexual orientation and
intersex status.? These protected attributes were introduced with multi-party support
including the current Commonwealth Government. The SDA does not prohibit all
discrimination on the basis of these attributes. Rather, it makes it unlawful for a
person (the "discriminator") to discriminate against another person or group of people
(the "victim/s") in certain, prescribed areas of public life, subject to specific
permanent statutory exemptions.

6. This Brief focuses on the exemption contained in section 40B. This section provides
that it is not unlawful to discriminate against a person or group of people on the basis
of their gender identity, sexual orientation or intersex status in circumstances where
the discriminator was acting "in direct compliance with" another law prescribed by
the regulations. It is of relevance to note that this clause does not cover the protected
attribute of marital or relationship status.

7. The Sex Discrimination Regulations 1984 (Regulations) previously prescribed all
Commonwealth, State and Territory laws for the purposes of section 40B of the SDA
for a one year period. These Regulations were amended in July 2014 to remove the
reference to Commonwealth laws and extend the expiration date of the Regulations
to 31 July 2015. This means, presently, any conduct which is "in direct compliance"
with any state or territory legislation is not captured by the SDA. We understand the
Regulations are currently under review by both Commonwealth and various State
Governments.

SCOPE OF RESEARCH

8. Against that background, we have undertaken an analysis of acts and regulations in
each jurisdiction which could, potentially, operate to exempt conduct that would
otherwise constitute unlawful discrimination on the basis of gender identity, sexual
orientation or intersex status.

9. The acts and regulations were identified using key term searches in databases.
Whilst every effort was made to identify problematic laws, we cannot guarantee that
these searches comprehensively identified every problematic law in existence.

Process

10. Our research is set out in the attached Table. Our strategy was to approach the task
as broadly as possible (in the time available) by including any act or regulation which,
on face value, could potentially discriminate on the basis of gender identity, sexual
orientation or intersex status.

11. In the second stage of our research, we identified various instruments which,
following analysis, were very unlikely to permit unlawful discrimination of this nature.
For example, for reasons discussed further below, we removed references to
instruments which merely use gendered language such as "he" or "she" but did not

% Relatedly, the SDA also protected against discrimination on the basis of a person's "marital or
relationship status" which may, in certain circumstances, also afford protections against discrimination
for the gay, lesbian, gender diverse or intersex community, particularly where "marriage"” is imposed
as a necessary condition, requirement or practice to access some kind of benefit, service or
opportunity. These protections are also subject to a number of exemptions, but are not specifically
covered by the exemption for acts done in direct compliance with prescribed laws outlined in section
40B.
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otherwise seem to draw any material distinction on the basis of sex or gender. For
completeness we have retained these items in the table to indicate they were
considered.

12. Wherever possible we have also included relevant commentary, such as flagging
other exemptions which may apply under the SDA and brief comments about the
extent to which conduct is likely to meet the threshold of things done "in direct
compliance with" the law.

Limitations

13. With the time and resources available, it was not possible to undertake detailed
research of all statutes outside of key word searches, nor was it possible to conduct
an in-depth analysis of each and every instrument referred to in the table.

14, We recognise that many of these laws give rise to complex legal questions. We also
note that the surrounding policy and operational contexts are important in
determining how the laws will operate and impact on individuals in practice.

15. It is possible that many of the laws referred to in the Table may, in practice, be
interpreted and implemented in a non-discriminatory way. This may be revealed
after further discussions with state and territory departmental officers that delve
further into the policy context and the way in which the laws are operationalised.

DISCRIMINATION ON THE BASIS OF INTERSEX STATUS AND GENDER IDENTITY

16. The attributes of ‘gender identity’ and ‘intersex status’ as defined in the SDA are new
to Australian law. At this early stage it is difficult to predict how the Courts will
interpret and analyse discriminatory conduct on the basis of these attributes. For this
reason, we have sought to take an expansive approach to identifying ‘gender identity’
or ‘intersex status’ as potentially relevant attributes in Annexure C.

17. However, we thought it useful to clarify the distinctions between these two attributes
and their relevance to specific communities.

18. The protection for people with intersex variations is based on bodily characteristics
and unfavourable treatment because of physical sex characteristics that are neither
or both wholly female and/or male. * Individuals either possess these characteristics
or they do not (the latter can be described non-intersex individuals). Discrimination
on the basis of intersex status is likely to arise in situations involving body searches,
for example, or other processes that may not properly account for the physical
variation of intersex people.

19. Policies and practices in relation to surgeries on intersex infants and fertility
treatments (including pre-implantation genetic diagnosis and sex selection) are
problematic for intersex people. Laws relating to female genital mutilation, for
example, may impact on intersex infants. We have not included these laws in this
review because these practices have already been the subject of extensive
consideration by the Senate Committee on Community Affairs*. The Report

® The complete definition in Section 4 SDA reads: the status of having physical, hormonal or genetic
features that are a) neither wholly male or female; or b) a combination of female and male; or c)
neither female nor male.

* Senate Community Affairs References Committee, Involuntary or coerced sterilisation of intersex
people in Australia, October 2013 (available at

Page 3



20.

21.

22.

considers in detail many of the issues surrounding surgeries and other medical
treatment performed on intersex infants and adults, and makes a number of
recommendations for further action by Government. We recommend the Attorney-
General’s Department urgently undertake further work to clarify compliance with the
SDA in this area.

In addition, some adults with intersex variations experience discrimination because
their physical appearance is interpreted as sexually ambiguous or does not conform
to cultural or societal expectations. For example, an intersex woman with a large
clitoris may experience difficulties when accessing female-only change rooms or
participating in sport. An intersex woman who is tall, with a deep voice and large
hands, may experience discrimination because of these physical attributes. In this
way, the sphere of conduct captured by the protection for intersex people is similar
to, or intersects with, the ‘gender identity’ attribute, however, persons with intersex
variations may or may not have physically transitioned or changed gender
classification when experiencing such discrimination.

In comparison, ‘gender identity’ is directed towards an individual’s self-identified
sense of gender, which may or may not accord with their sex recorded at birth. The
attribute is defined in the SDA to include gender related appearance, characteristics
and mannerisms. This attribute was introduced primarily to protect transgender
people from discrimination but could conceivably apply to prohibit behaviour in a
wider range of contexts. For example, a butch lesbian would be protected from
discrimination based on her masculine appearance. A transgender person is
someone whose gender identity goes not unambiguously conform to that socially and
culturally expected of a person with their biological or anatomical sex. A gender
identity may be male, female or another description altogether. For example,
‘genderqueer’, ‘neuter’, ‘androgynous’ are terms that are used to describe gender
identities that are neither male or female.

An individual’s gender identity is a separate matter to their status as an intersex
person, and their sexual orientation. Any person may have a gender identity that is
male, female, both, or another option such as ‘non-binary’, ‘non-specific’, ‘gender
queer’ or ‘androgynous’.

INTERPRETING REFERENCES TO SEX AND GENDER IN LEGISLATION

23.

24,

When considering whether compliance with legislation results in discrimination on the
basis of gender identity and/or intersex status, it is necessary to understand how
references to sex or gender are to be interpreted. This involves consideration of the
acts interpretation legislation in each state and territory. In the case of specific laws,
the relevant legislative context would need to be considered as a whole along with
extrinsic materials. This detailed consideration has not been possible for every law
considered in the Table. However, in this memorandum we have sought to identify
key issues and outline some general principles to be applied.

In this section of our memorandum, we consider what the acts interpretation
legislation in each state and territory says about interpreting words which import a
particular gender. Annexure A summarises these provisions in each jurisdiction.
Annexure B excerpts the key terms from each state and territory's acts interpretation
legislation.

http://www.aph.gov.au/~/media/Committees/Senate/committee/clac_ctte/involuntary_sterilisation/seco
nd_report/report.ashx ).
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25.

The majority of the interpretation acts contain a provision which says that a reference
to gender should be taken to include "every other gender" or "each other gender".
We discuss the implications of this in more detail below.

‘Every other gender’ (Cth, ACT, NSW, TAS, VIC)

26.

27.

28.

29.

The Acts interpretation legislation in the Commonwealth, Australian Capital Territory,
New South Wales, Tasmania and Victoria provide that words indicating a gender
include "every other gender”. "Every other gender" was recently considered by the
High Court in NSW Registrar of Births, Deaths and Marriages v Norrie [2014] HCA 11
(Norrie's Case).

In Norrie's Case, the Registrar of Births, Deaths and Marriages (Registrar) argued
that unacceptable confusion would ensue if the Births, Death and Marriages
Registration Act 1995 (NSW) recognised more than two categories of sex or an
"uncategorised” sex.

The High Court noted that this argument could only arise in cases where other
legislation requires that a person is classified as male or female for the purpose of
legal relations but then went on to say that, for the most part, the sex of individuals
concerned is irrelevant to legal relations. In support of this proposition, the High
Court cited section 8(a) of the Interpretation Act 1987 (NSW) which provides that "a
word or expression that indicates one or more particular genders shall be taken to
indicate every other gender”. The High Court noted that the chief, and possibly only,
case where the sex of the parties is legally significant is marriage. As the Registrar
failed to identify any statute which could not be construed so as to operate as
intended in respect of a person whose sex was "non-specific”, the High Court
rejected the Registrar's argument.

The reasoning in Norrie's Case suggests that the phrase "every other gender" is
broad enough to encompass a non-binary approach to gender. In other words, it
held that not all humans fall within the category of "male” or "female" and, moreover,
it is generally unnecessary for people to be ascribed to one of these categories.

‘Each other gender’ (NT, QLD, WA)

30.

31.

32.

33.

The Acts interpretation legislation in the Northern Territory, Queensland and Western
Australia provide that words indicating a gender include "each other gender".

To our knowledge, "Each other gender" has not been considered by the courts in
relation to an individual. There are some cases which consider this phrase in the
context of bodies corporate and incorporate, however there is little guidance from the
legislature and the courts as to how "each other gender" applies to individuals.

The explanatory memorandum to the bill which introduced the phrase "each other
gender" into the Interpretation Act 1984 (WA) explains that it was introduced to allow
references to gender to include the "neuter" gender. However, the only example
provided by the explanatory memorandum of a "neuter” person is that of a body
corporate.

Nonetheless, Norrie's Case is likely to impact future decisions on this issue and, in
our view, lends weight to the argument that "each other gender" is not exclusive to
the male/female binary.
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‘masculine gender construed as including feminine gender and vice versa’ (SA)

34.

35.

36.

In South Australia, the Acts Interpretation Act 1915 (SA) provides that words
importing a masculine gender are to be construed as including the feminine gender
and vice versa. This is reminiscent of laws which speak of the "opposite sex", which
has been interpreted to mean the contrasting categories of male and female.”

South Australia appears to be the least progressive of the Australian jurisdictions, in
the sense that references to sex and gender in legislation are likely to be interpreted
in a binary way, except where law in question lends itself to a more open
interpretation.

For example, in Norrie's Case, the High Court found that, although the Births, Deaths
and Marriages Registration Act 1995 (NSW) only recognised "male" and "female" as
registrable classes of sex, it was relevant that section 32A(b) also recognised that
there may be ambiguities of sex. In that context, there was scope for the Registrar to
acknowledge ambiguities and the Registrar was not required to register all people as
either "male" or "female”.

Interpretive principle: the specific overrides the general

37.

38.

39.

40.

There is a statutory interpretation principle that where an Act contains provisions of a
general nature and also contains provisions dealing with a particular subject matter,
where the provisions are in conflict, the provisions of specific application prevail to
the extent of the repugnancy and the general provisions will be inapplicable to the
subject matter of the specific provisions.® In other words, the specific provisions in an
Act override the general provisions to the extent of any inconsistency.

This is significant for our purposes because even though the Acts interpretation
statutes contain a provision which say that a reference to gender should be taken to
include "every other gender" or "each other gender"”, where an Act makes material
and specific distinction on the basis of sex or gender - such as conferring a benefit
only on a person of a particular sex - it may override the general interpretive
principles. For this reason, we have focussed on laws which make a specific and
material distinction on the basis of sex or gender, as opposed to merely using
gendered pronouns such as "he" and "she".

Consider, for example, the Correction Management Regulations 2010 (ACT)
(Corrections Regulations) which prescribe different ages for men and women for
the purposes of calculating expected hearing loss. Notwithstanding that section 145
of the Legislation Act 2001 (ACT) provides that "words indicating a gender include
every other gender", the Corrections Regulations makes a specific distinction
between how men and women are to be treated. As such, the references to "male"
and "female" are not interchangeable, in our view. It also follows that there is some
ambiguity about how the Corrections Regulations would deal with a person who was
neither male nor female.

For this reason we recommend amendments to state and territory laws to resolve this
ambiguity for individuals who identify as of non-specified sex or neither male or
female.

Impact on transgender/intersex people not yet recognised as their affirmed gender

®> See Bellinger v Bellinger [2003] 2 AC 467 as cited in Norrie's Case at [33].
®Refrigerated Express Lines (A'Asia) Pty Ltd v Australian Meat and Live-stock Corp (1980) 29 ALR
333 at 347.
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41.

42.

43.

44,

In addition to individuals with non-binary gender identities, references to sex and
gender in legislation have potential to impact on transgender or intersex men or
women where their legal sex (as indicated on their birth certificate) does not
correspond with their gender identity (and possibly with Commonwealth Government
documents which are issued in accordance with Australian Government Guidelines
on the Recognition of Sex and Gender’).

For example, if a transgender woman, with a male sex/gender marker on their birth
certificate was to apply for a position on a board where a certain number of positions
were mandated only for ‘women’ under a particular state law, would the transgender
woman be considered a woman for the purposes of that law? A specific reference to
woman in this instance would displace the Acts Interpretation Act rule. A birth
certificate is prima facie accepted as reflecting a person’s sex. The question is
whether the state law that deals with women on boards is to be interpreted as
including transgender women who have not had their birth certificate altered or
whether the state law could be interpreted more broadly. We would argue that best
practice in these situations would be (where the law permitted) to recognise a person
based on their gender identity. This is consistent with the principles of the Guidelines
on the Recognition of Sex and Gender. &

Ultimately this legal assessment would depend on the relevant legislative context in
each case, including reading the law as a whole and the extrinsic materials.
However, it will certainly be open for a defendant to argue that they were acting “in
direct compliance” with a state law by refusing to appoint a transgender woman to a
board appointment reserved for a female.

For this reason, we have recommended that state and territory laws be amended to
clarify that such references also apply to transgender and intersex men and women
in their affirmed gender.

WHAT DOES IT MEAN TO ACT "IN DIRECT COMPLIANCE WITH" LEGISLATION?

45,

46.

47.

As noted above, the section 40B exemption only applies to conduct that is "in direct
compliance with" legislation.

In Waters v Public Transport Corporation (1991) 173 CLR 349, the court considered
the defence of statutory compliance in the context of the Victorian equal opportunity
legislation which, at the time, provided a defence for discriminatory conduct "if it was
necessary for a person to do it in order to comply with" a provision of any other act.
In that case, McHugh J said the provisions which necessitated the discrimination
must be "mandatory and specific" in order to attract the defence. In other words, the
defence would apply in circumstances where the discriminator could not reasonably
have acted otherwise. Similar logic was followed in the case of SUPR v Minister for
Transport Services [2006] NSWADT 83, which also considered the phrase "if it was
necessary for the person to do it in order to comply with a requirement of" legislation.

The Federal Court also considered the defence for acts done "in direct compliance
with" legislation (which is the test under the SDA) in the case of Keech v Western
Australia Metropolitan Health Services (2010) ALR 188. In that case, the respondent
employer relied on the defence to justify ceasing weekly payments under workers

"Itis important to note, all states and territories (other than the Australian Capital Territory), do not
necessarily comply with the principles of recognition outlined in the Commonwealth Guidelines.

® Australian Government Guidelines on the Recognition of Sex and Gender (available at:
http://www.ag.gov.au/Publications/Documents/AustralianGovernmentGuidelinesontheRecognitionofS
exandGender/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.PDF)

Page 7



48.

49.

50.

compensation law to the applicant. Relevantly, the workers compensation law
stipulated the entitlement as follows:

Subject to the exceptions in Schedule 5, an entitlement of a worker to
weekly payments of compensation for incapacity for work resulting
from an injury under this Act ceases—

(a) if the injury occurs on or before the date on which the worker
attains the age of 64 — on attaining the age of 65; or

(b) if the injury occurs after the date on which the worker attains the
age of 64 — on the date one year after the injury occurs.

Evidently, the entitlement varied depending on the applicant's age. However, in
upholding the defence for conduct "in direct compliance with" legislation, Justice
Siopis said:

In this case, the respondent acted in response to the very terms of s
56 of the Compensation Act — a section of the Act which defined the
extent and term of Ms Keech’s entitlement to weekly payments by
reference to her age at the time that the workplace accident occurred.
The Compensation Act, thereby, directly imposed on the respondent
an obligation to pay Ms Keech weekly payments for the defined
period. By making weekly payments to Ms Keech for the duration of
that term, and for no longer than that term, the respondent acted in
direct compliance with the statute.

| do not accept the submission made by Ms Keech that the payments
made to Ms Keech were not made in direct compliance with the
statute, because the respondent was at liberty to keep making the
payments to Ms Keech after the statutory expiry date. That proposition
... isirrelevant...

It follows from these cases that the exemption for things done "in direct compliance
with" legislation will only be engaged where the legislation is mandatory and specific
in requiring the discriminator to engage in the discriminatory conduct.

We have highlighted in the Table some circumstances in which it would be difficult for
the discriminator to establish this defence. The various laws regarding equal
representations on boards and committees and how they operate in relation to
intersex and gender diverse people are a good example. For example, consider a
situation where the law requires at least two men and two women to be appointed to
a particular committee. Only in certain factual circumstances would this actually
require a gender diverse or intersex person to be excluded from the Committee.
Therefore, it is quite unlikely that the exemption would be engaged in practice. While
we have flagged this as an issue in various contexts, it has not been possible to
consider the full range of facts and circumstances in which the defence would or
would not be engaged.

AREA OF PUBLIC LIFE PROTECTED UNDER THE SDA

51.

52.

As noted in paragraph 5 above, the SDA does not prohibit discrimination in all
contexts. Rather, it prohibits discrimination in certain, prescribed areas of public life.

Specifically, the SDA prohibits discrimination in employment and related matters; the
provision of goods, services and facilities; accommodation; land; clubs; the
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53.

administration of Commonwealth laws and programs; and, requests for information.®
Unless it can be shown that a discriminator was acting within one of these areas of
public life, discriminatory conduct may not be captured by the SDA.

This raises some complex questions, particularly around the meaning of a “service”.
The case law considering the meaning of a "service" under anti-discrimination
legislation is ambiguous. There may be scenarios raised by the laws identified in the
Table that require consideration of this issue. We recommend that an expansive
approach be taken by the Government when identifying potentially problematic laws
within the scope of the SDA, in light of the beneficial nature of discrimination laws
and the public interest in reducing discrimination faced by vulnerable people. For
example, we have assumed (and recommend that the Government assumes) all acts
done by a public servant may constitute a service, when considering potentially
problematic laws.

CONCLUSIONS & ASSESSMENT

54.

The Table contains an analysis of all potentially problematic laws that we have
identified together with an analysis of the complexity of the reform required (allocated
to categories numbered 1 to 5). The Table orders the laws by jurisdiction. However,
the laws can also be broadly grouped by theme. Set out below are the thematic
groupings and our assessment of the likely complexity of the reform required.

1 — minor technical issues

2 — some technical challenges

3 — may raise political considerations

4 — change recommended but may be captured under an existing exemption
5 — no amendment recommended but provided for noting

Category 1 — minor technical issues

55.

56.

Bodily Searches for individuals who are neither male nor female, and
individuals with gender identity or presentation different to legal
documentation - some of these changes may need to accommodate a person who
is non-specified or identifies as neither male or female in relation to bodily searches
or photography by forensic procedures. In these cases, we would recommend that
individuals not be required to “identify” as either male or female (which is the
language in some of the law) but that they may ‘elect’ to be searched as either male
or female (which is the approach currently taken in some more inclusive policies —
e.g. Airport searches). In these scenarios, the principle to apply here is the individual
selecting how the situation should occur and that their documentation (i.e. birth
certificates, drivers license etc) not be the basis on which a decision is made.

Term ‘same-sex’ doesn’t include all trans & intersex people - for people who
identify as neither male nor female, these people will not fall into the category of a
“same-sex” or “opposite sex” relationship. Some laws use the term “different sex”,
which generally is seen as inclusive of non-binary relationships. However where the
same-sex amendments have occurred to reference only “including same-sex” a
clarification may be required in Acts Interpretation Act to recognise the laws intention
to include all couples, including those who are in a non-binary relationship (e.g.
Supreme Court Act 1933 (ACT)). The use of such terms also causes confusion for
couples when one or more parties is transgender and does not possess legal
documentation that matches their gender identity or presentation. Such couples

° See Division 1 (Discrimination in Work) and Division 2 (Discrimination in other areas), SDA.
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57.

58.

59.

60.

would generally be inappropriately classified as opposite-sex, when in fact they are
same-sex, and vice-versa.

Ensure ‘woman’ or ‘female’ is inclusive of affirmed gender when making
appointments - Women who have an intersex variation and transgender women
should be included in the mix of appointments that are legislated to include a
minimum number of female/women positions. In line with the ‘gender identity’
definition in the SDA the identification of ‘women’ for these purposes should not be
based on birth certificates that may require surgical intervention or divorce in order to
obtain. In some cases the legislation requires equal representation of men and
women, which makes this clarity even more necessary.

Category 2 —some technical challenges

Financial considerations - predominantly these items have been graded “2”
because they related to financial aspects which may involve an actuarial assessment
and financial arguments may be raised by Governments in support of continuing
discrimination. We recommend careful examination of these arguments. There may
also be cases where these laws could fall under the exemptions in the SDA for
superannuation funds, which is broadly defined and presumed to include pensions.

Parental Leave — some laws are structured as Maternity and Paternity Leave at the
state level (e.g. Payroll Tax Act 2007 No21 (NSW)). Federally this scheme ensures
that same-sex partners can access maternity leave (as primary care giver) and
paternity leave (if partner of the primary care giver) on an equitable basis. Such
amendments at a state level may be considered controversial by Governments that
do not support recognition of same-sex parents and families on an equal footing to
opposite-sex couples.

Change of sex — with the exception of the ACT (where recent legislation set a
benchmark for inclusiveness and non-discrimination in this area), births, deaths and
marriages laws generally require surgery to be undertaken prior to the correction to
the sex of a birth record. Such a requirement is a significant issue for transgender
people, and in some cases intersex people who wish to change their assigned
gender, and is out of step with current federal practice. While Norrie’s case may have
enabled the registration of persons of non-specific sex in NSW, the position in other
states is not clear and the surgery requirement remains even for these individuals.
Similar reforms at a federal level did not generate controversy but may be resisted by
conservative state governments. This means this group of reforms may sit
somewhere between category 2 and category 3.

Category 3 — May raise political considerations

61.

While some of the laws in this are a straight forward minor amendment, the topic of
the law or the issue they amend may, on a highly conservative assessment, require
political considerations. We strongly support the amendments regardless of any
political assessment.

FAMILY LAWS (ART / IVF / Surrogacy / Adoption)

62.

Adoption Act 2009 (QLD), Adoption Act 1984 (VIC), Adoption Act 1988 (SA) (inc
Adoption Regulations 2004), Adoption of Children Act (NT) — Beyond the self-
explanatory controversy surrounding LGBTI couples adopting children, there are
some minor amendments required to adoption laws regarding the manner in which
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63.

64.

65.

66.

67.

they treat people of specific gender who may have anatomy of the other gender. For
example, the infertility provisions assume men have male anatomies and women
have female anatomies. This may not always be the case, particularly with intersex
people who may have both or neither, thus rendering them infertile.

Assisted Reproductive Technology Act 2007 No 69 (NSW) — While the NSW law
was updated to include same-sex couples it may restrict access by a person who
does not identify as a woman, but has female reproductive systems and wishes to
use assisted reproductive technology.

Assisted Reproductive Treatment Act 1988 (SA) — Lesbians are currently unable
to access ART in South Australia and this is the last remaining state to discriminate
in this manner.

Guardianship of Infants Act (NT) — This Act assumes a child has a mother and a
father, which is inconsistent with section 5D of the Status of Children Act (NT) which
provides for parentage of a child born through IVF to be granted to the birth mother
(consistent with Commonwealth Family Law Act). This is an administrative update,
but may nevertheless cause controversy about the perceived rights of children.

Maintenance Act 1965 (VIC) — This Act links back to the use of the word adopted in
the Adoption Act 1984 (VIC), which does not permit same-sex couples to adopt.

Surrogacy Act 2010 (QLD) — This is a sensitive topic but only a minor change is
required to ensure recognition of non-binary intended parents.

Surrogacy Act 2012 No 34 (TAS) — While this Act was updated to include same-sex
couples, the binary concept of gender used may exclude people who do not identify
as male or female. In addition, the structure of “eligible woman” may exclude lesbian
couples from access to surrogacy.

OTHER ITEMS

68.

69.

70.

71.

72.

Anti-Discrimination Act 1991 (QLD) — This is a minor amendment to ensure that
intersex or gender diverse children who do not identify as male and female do not fall
through the cracks. However, all issues between LGBTI people and school settings
have potential to be controversial so this has been graded “3”.

Anti-Discrimination Act 1991 (QLD) — Reasonable Sex Discrimination Permitted
(Clubs) — While this issue should not be controversial, concerns have been raised in
the past about transgender women accessing women-only spaces. The potential for

tension is heightened given this is a Queensland law.

Child Employment Act 2006 (QLD) — Prohibition on nudity — A male child with
breasts may not be protected under this Act.

Child Protection Act 2006 (QLD) / Child Protection Act 1993 (SA)— While these
changes strengthen protections against all children, in Queensland it is likely that
suggestions of amendments to the Child Protection Act 2006 to include intersex and
transgender child generate concern among some quarters. However, we anticipate
that such concern would likely dissipate once education is undertaken and it is
understood that the amendments are aimed at strengthening protections.

Criminal Code Act 1899 (QLD) — Unlawful Sodomy — While age of consent laws in
Queensland are both of 16 years for males and females, the sodomy law effectively
increases the age of consent for gay men to 18 years. This constitutes indirect
discrimination against same-sex attracted men.
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Category 4 — change recommended but may be captured under an existing exemption

73.

74.

Forced Trans Divorce — Commonwealth Attorneys-General since Phillip Ruddock
have previously stated that the Marriage Act 1961 (Cth) only regulates the point of
entry into marriage and does not regulate the situation for continued marriage after
the registration. Accordingly, it may be possible that a person may legally change
their sex and for their marriage to continue without issues arising under the Marriage
Act. However, many state governments require transgender people to be single (i.e.
not married) before allowing them to amended their birth certificate. This breaks up
families unnecessarily by causing a person to choose between having documents in
their affirmed gender or maintaining their marriage.

Competitive Sports — International research shows that physiological attributes in
people are on a spectrum. Accordingly a person born a man, living as a woman
taking estrogen could have lower levels of testosterone than a person born a woman
with naturally occurring higher levels of testosterone produced by their body. Best
practice in this area does not necessitate a exemption for sport

Category 5 — no amendment recommended but provided for noting

75.

76.

No practical amendment identified — The Electoral Regulation 1993 (ACT) permits
use of the electoral roll for public health information, for example contacting ‘women’
about breast cancer screening and preventative services. While the access to
information should allow a transgender or intersex person to access these services, it
is not practical to assume that this information would be meaningfully obtainable from
the electoral roll.

No amendment required — use basis of physical attribute, not ‘identification’ as
a particular sex — In some situations, the language of the legislation refers to man or
woman, but the essence of the legislation is relying upon (or in many cases
referencing) a biological attribute (e.g. a person’s breasts, cervix, pregnancy, etc). In
these situations the relevant Acts Interpretation Act and the Norrie case suggest that
the law should be extended to any person with that physical attribute. However, we
suggest that amendment is required when treatment of a person with a particular
physical feature is tied to identification with a particular sex/gender. For example, an
intersex man with breasts should be accommodated with the same sensitivity as a
woman with breasts.

FURTHER COMMENTS

77.

78.

Whilst we note that the Commonwealth laws are no longer subject to the exemption,
we have included the findings of our research in relation to laws that may have been
potentially inconsistent with the SDA. We would be keen to discuss with the
Commonwealth Attorney-General the policy approach to dealing with these laws in
practice. In particular in relation to bodily searches.

In addition to those laws identified above, it is possible that many other laws leave
open the possibility of discrimination due to the fact that they make material
distinctions between men/women or male/female but fail to specifically recognise
how an intersex or gender diverse person is to be treated. This potential creates a
lacuna which leaves an intersex or gender diverse person vulnerable to
discrimination. However, whether conduct under those laws actually leads to
adverse consequences for gender diverse/intersex people, or indeed constitutes a
breach of the SDA, will depend on a range of factors including how the law operates
in practice. In the Table these laws have been highlighted in BLUE.
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79.

There were also a significant number of other laws under which the primary basis for
the discrimination was marital status. In some cases, these laws would inadvertently
fall under the exemption for things done in compliance with the Marriage Act 1961.

In others, the position is less clear. We have highlighted these laws in YELLOW.

NEXT STEPS

80.

81.

82.

83.

84.

85.

We thank you for the dialogue to date with the Commonwealth Attorney-General’s
Office and the Commonwealth Attorney-General’s Department in relation to this
issue. We look forward to continuing to assist the Commonwealth in the future. For
interests of disclosure, we note our intention to share this brief with our non-
government colleagues around the country, to help them engage with their state or
territory governments on these matters.

In particular, we would appreciate the opportunity to provide input when the
Government considers any case put forward by a state or territory government for a
law to be prescribed. We encourage the Commonwealth Government to take a
rigorous and case-by-case approach to prescribing state and territory laws. To do
otherwise would undermine the new national standard and best practice established
by the 2013 reforms and, as discussed below, the precedent set by the Disability
Discrimination Act 1992 (Cth).

We appreciate that the current Regulations expire on 31 July 2015 and that time may
be required to complete negotiations with state and territory governments and for
amending legislation to be developed and passed in each jurisdiction. However, we
note that state and territory governments have already been permitted over 12
months to consider their position and negotiate with the Attorney-General’s
Department.

Further, we note only a very small number of laws are prescribed from the operation
of the Disability Discrimination Act 1992 (Cth), for example. We encourage the
Attorney-General to adopt a similarly rigorous and time-bound approach to
exemption of state and territory laws from the operation of the SDA.

We suggest the following timeline:

Activity Timeframe

State and territory governments to nominate proposed laws for | March 2015
consideration by Commonwealth

Laws nominated by state and territory governments to be March to May 2015
discussed with LGBTI representatives

Laws agreed between Commonwealth and state/territory Agreed by 30 May 2015
governments

Proposal and passage of regulations prescribing any identified | Before 31 July 2015
and agreed state and territory laws

We look forward to continuing these discussions. For further information please
contact:

Anna Brown (HRLC) on anna.brown@bhrlc.org.au or (03) 8636 4456
Corey Irlam (VGLRL) on corey@valrl.org.au or 0401 738 996
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ANNEXURE A - SUMMARY OF ACTS INTERPRETATION LEGISLATION IN EACH

JURISDICTION

The following table provides a summary of the position in each State and Territory.

State/Territory

Definition of gender

Commonwealth

Acts Interpretation Act 1901

Includes every other gender.

ACT
Legislation Act 2001

Includes every other gender.

New South Wales
Interpretation Act 1987

Indicates every other gender.

Victoria

Interpretation of Legislation
Act 1984

Includes every other gender.

Tasmania

Acts Interpretation Act 1931

Includes every other gender.

Queensland

Acts Interpretation Act 1954

Includes each other gender.

Northern Territory
Interpretation Act 1978

Includes each other gender.

Western Australia

Interpretation Act 1984

Includes each other gender.

South Australia

Acts Interpretation Act 1915

Every word of masculine gender is construed as including the
feminine gender and vice versa.
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ANNEXURE B - EXCEPTS FROM THE ACTS INTERPRETATION ACT

State/Territory

Legislation

Commonwealth

Acts Interpretation Act
1901

23 Rules as to gender and number
In any Act:

(a) words importing a gender include every other gender; and

ACT
Legislation Act 2001

145 Gender and number

In an Act or statutory instrument—

€)) words indicating a gender include every other gender;
169A References to transgender people
(1) A transgender person is a person who—

(a) identifies as a member of a different sex by living, or
seeking to live, as a member of that sex; or

(b) has identified as a member of a different sex by living as a
member of that sex;

whether or not the person is a recognised transgender person.

(2) A transgender person includes a person who is thought of as a
transgender person, whether or not the person is a recognised
transgender person.

3) A recognised transgender person is a person the record of
whose sex is altered under the Births, Deaths and Marriages
Registration Act 1997, part 4 or the corresponding provisions
of a law of a State or another Territory.

169B References to intersex people
An intersex person is a person who, because of a genetic

condition, was born with reproductive organs or sex chromosomes
that are not exclusively male or female.

New South Wales
Interpretation Act 1987

8 Gender and number

In any Act or instrument:

(a) a word or expression that indicates one or more particular
genders shall be taken to indicate every other gender.

Victoria

Interpretation of
Legislation Act 1984

37 Gender and number

In an Act or subordinate instrument, unless the contrary intention
appears—

€) words importing a gender include every other gender.

Tasmania

Acts Interpretation Act
1931

24A Genders

(1) A word or expression that indicates one or more particular genders
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is taken to include every other gender.

(2 A word in either the masculine or feminine gender includes a body
corporate or unincorporate.
Queensland 32B  Gender

Acts Interpretation Act
1954

In an Act, words indicating a gender include each other gender.

Northern Territory 24 Gender and number
Interpretation Act 1978 Q) In an Act, words indicating a gender include each other gender.
Western Australia 10 Gender and number

Interpretation Act 1984

In any written law —

€)) words denoting a gender or genders include each other
gender.

South Australia

Acts Interpretation Act
1915

26

36A

(1)

()

®3)

Words importing masculine gender and singular number to
include feminine and plural

In every Act—

@) every word of the masculine gender will be construed as
including the feminine gender;

(ab) every word of the feminine gender will be construed as
including the masculine gender;

Gender balance in nomination of persons for appointment to
statutory bodies

This section applies if an Act provides for a member of a body to
be appointed by the Governor or a Minister on the nomination of a
non-government entity.

If the Act provides for the non-government entity to nominate a
panel of persons from which the Governor or Minister is to select a
person for appointment, the Act will be taken to provide that the
panel—

(a) must include at least 1 woman and 1 man; and

(b) must, as far as practicable, be comprised of equal
numbers of women and men.

If the Act does not provide for the non-government entity to
nominate a panel of persons from which the Governor or Minister
is to select a person for appointment, the Act will be taken to
provide that—

@) the non-government entity must nominate a panel of
persons comprised of not less than twice the number of
members of the body to be appointed on the nomination of
the entity plus one; and

(b) the panel—
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@
(ii)

must include at least 1 woman and 1 man; and

must, as far as practicable, be comprised of equal
numbers of women and men...
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TABLE OF LEGISLATIVE PROVISIONS WHICH DISCRIMINATE ON THE BASIS OF GENDER IDENTITY, SEXUAL ORIENTATION AND/OR
INTERSEX STATUS*

This Table contains an analysis of all potentially problematic laws that we have identified together with an analysis of the complexity of the reform
required (allocated to categories numbered 1 to 5). The Table orders the laws by jurisdiction. However, the laws can also be broadly grouped by
theme. Set out below are the thematic groupings and our assessment of the likely complexity of the reform required.

1 — minor technical issues
2 — some technical challenges
3 — may raise political considerations

4 — change recommended but may be captured under an existing exemption

5 — no amendment recommended but provided for noting

Laws which discriminate primarily on the basis of marital status and, thus, also indirectly discriminate on the basis of sexual orientation
(and intersex status, gender identity to a lesser extent). In some cases the exemption for things done in compliance with the Marriage
Act applies, in other cases this is unclear.

Laws which make a material distinction between sex/gender but do not specify how the law is to deal with a person who is intersex or
gender diverse, leaving open the possibility of discrimination (save for laws on bodily searches which are dealt with separately).

- Other laws which may lead to overt/material discrimination, such as restricted access to a service.

Contents
1. COMMONWEALTH 6. SOUTH AUSTRALIA
AUSTRALIAN CAPITAL TERRITORY 7. TASMANIA
NEW SOUTH WALES 8. VICTORIA
9.

NORTHERN TERRITORY
QUEENSLAND

WESTERN AUSTRALIA

A A

*This Table is based on legal research undertaken in June 2014 and does not account for legislative developments since that time.



1. COMMONWEALTH

Commonwealth
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Anti-Terrorism Act

(No. 2) 2005

33AA Questioning and search powers in
relation to bearer negotiable instruments

(6) The officer may, with such assistance as is
reasonable and necessary, search the
person if:

(@) the person is about to leave
Australia, or has arrived in
Australia, or the person is about to
board or leave, or has boarded or
left, any ship or aircraft; and

(b) the officer has reasonable grounds
to suspect that there is on the
person, or in clothing being worn
by the person, a bearer negotiable
instrument in respect of which a
false declaration has been made;

for the purpose of finding out whether the
person has with him or her any such bearer
negotiable instrument.

@) A customs officer may only exercise the
powers under subsection (6) if the customs
officer is one in respect of whom a
declaration under section 219ZA of the
Customs Act 1901 is in force.

(8) A person must not be searched under
subsection (6) except by a person of the
same sex.

Gender
identity

Intersex
status

No provision is made for a
person who identifies as
neither or both male or
female, , who is intersex
or transgender to elect
who they would like to
conduct the search.

Bodily
searches

Australian Federal

14D  Search of arrested person

Gender

No provision is made for a

Bodily

Table of potentially discriminatory legislation
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Commonwealth
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Police Act 1979

)

143
@)

If the protective service officer is not of the
same sex as the arrested person, an ordinary
search or a frisk search of the arrested
person for the purposes of subsection (1)
may be conducted by:

(a) if a protective service officer, a
member or a special member of the
same sex as the arrested person is
reasonably available to conduct the
search—that protective service
officer, member or special member;
or

(b) if paragraph (a) does not apply but a
police officer or an officer of Customs
(within the meaning of
subsection 4(1) of the Customs Act
1901) who is of the same sex as the
arrested person is reasonably
available to conduct the search—that
police officer or officer of Customs; or

(c) otherwise—any other person who is
of the same sex as the arrested
person and who is requested by the
protective service officer to conduct
the search.

Stopping and searching
The designated person may:

(@) stop and detain the suspect for the
purpose of searching for the thing;
and

(b) do any or all of the following for the

identity;
intersex
status

person who identifies as
either or both male or
female or who is intersex
or transgender to elect
who they would like to
conduct the search.

searches

Table of potentially discriminatory legislation
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Commonwealth
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

@)

purpose of searching for the thing:

0] if the designated person is of
the same sex as the
suspect—conduct an
ordinary search or a frisk
search of the suspect;

If the designated person is not of the same sex
as the suspect, an ordinary search or a frisk

search of

the suspect for the purpose of

searching for the thing may be conducted by:

@)

(b)

(©

if another designated person of the
same sex as the suspect is

reasonably available to conduct the
search—that designated person; or

if paragraph (a) does not apply but a
police officer or an officer of Customs
(within the meaning of

subsection 4(1) of the Customs Act
1901) who is of the same sex as the
suspect is reasonably available to
conduct the search—that police
officer or officer of Customs; or

otherwise—any other person:

@) who is of the same sex as
the suspect; and

(i) who is requested by the
designated person to conduct
the search; and

(iii) who consents to conduct the
search.

Table of

potentially discriminatory legislation
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Australian 25AA Conduct of ordinary or frisk search under | Gender No provision is made for a | Bodily 1
Security search warrant identity; person who identifies as searches
Intelligence . . . intersex neither or both male and
Organisation Act Qgtﬁé?i';]:éyui%aerfhaor;frgk s %%r&tk?{a? ﬁlirssf ?fthat S| status female sex, who is
1979 . paragrap ' intersex or transgender to
practicable, be conducted by a person of the same .
sex as the person being searched elect who they would like
P 9 ' to conduct the search.
34ZB Power to conduct an ordinary search or a
strip  search
) An ordinary search of the person under this
section must, if practicable, be conducted by
a police officer of the same sex as the person
being searched.
34ZC Rules for conduct of strip search
1) A strip search under section 34ZB:
(@) must be conducted in a private area;
and
(b) must be conducted by a police officer
who is of the same sex as the person
being searched; and
(c) subject to subsections (3) and (4),
must not be conducted in the
presence or view of a person who is
of the opposite sex to the person
being searched; and
Border Protection | 185AA Searches of people on certain ships or Gender No provision is made for a | Bodily 1
(Validation and aircraft identity; person who identifies as searches
Table of potentially discriminatory legislation Page 5
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Enforcement (5) A search under this section of a person, and | intersex neither or both male or
Powers) Act 2011 the person’s clothing, must be conducted by: | status female , who is intersex or
(@) an officer of the same sex as the transgender to elect who
erson: or they would like to conduct
P ' the search.
(b) in a case where an officer of the
same sex as the person is not
available to conduct the search—any
other person who is of the same sex
and:
0] is requested by an officer;
and
(ii) agrees;
to conduct the search.
245FA Searches of people on certain ships or
aircraft
(5) A search under this section of a person, and
the person’s clothing, must be conducted by:
(@) an officer of the same sex as the
person; or
(b) in a case where an officer of the
same sex as the person is not
available to conduct the search—any
other person who is of the same sex
and:
0] is requested by an officer;
and
(i) agrees;
to conduct the search
Table of potentially discriminatory legislation Page 6
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Crimes (Aviation) | 49 Search powers Gender No provision is made for a | Bodily 1
Act 1991 . identity; person who identifies as searches
s o oy, | merex. | neftheror both male or
yap ' status female , who is intersex or
transgender to elect who
they would like to conduct
the search
Crimes Act 1914 3zI Rules for conduct of strip search Gender No provision is made for a | Bodily 1
) strip search: identity; person who identifies as searches
P ’ intersex neither or both male or
status female , who is intersex or
transgender to elect who
(b) must_be conducted by a constable they would like to conduct
who is of the same sex as the person
. the search
being searched; ...
3ZR  Conduct of ordinary searches and frisk
searches
An ordinary search or a frisk search of a person
under this Part must, if practicable, be conducted by
a person of the same sex as the person being
searched.
Defence Act 1903 | 72D  Conduct of searches and limited searches | Gender No provision is made for a | Bodily 1
- . identity; person who identifies as searches
A search or a limited search of a person under this . .
. - intersex neither or both male or
Part must, if practicable, be conducted by a person of L
status female , who is intersex or

the same sex as the person being searched.
68 Billeting and quartering

Members of the Defence Force may in time of war as
prescribed be billeted, quartered or cantoned, but
nothing in this Act shall authorize the quartering or
billeting of any member of the Defence Force in any

transgender to elect who
they would like to conduct
the search

Section 68 is likely to be
interpreted as meaning
billeted or quartered in

Table of potentially discriminatory legislation
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
house solely occupied by women or by women and any house of the opposite
children. sex. This raises issues for
people who identify as
neither or both male and
female as there is no
provision enabling such a
member of the defence
force to elect which house
they can be billeted to.
Defence Force 95A  Search of persons in custody in custodial | Gender No provision is made Bodily 1
Discipline Act facilities identity; under s 72D for a person searches
1982 . intersex who is neither or both
@ vTvnﬁ ?ﬁ:;g“oswhﬁgbpigﬁggﬁt_ed in accordance status male and female, who is
: intersex or transgender to
() the search shall be conducted in the elect who they would like
presence of at least 2 other persons to conduct the search.
who are authorized persons, or
authorized members, in relation to
the custodial facility;
(b) the search shall not be conducted in
the presence of a person who is not
an authorized person, or an
authorized member, in relation to the
custodial facility;
(c) the accused person shall not be
searched by, or in presence of, a
person who is not of the same sex as
the accused person.
101X Search warrants
) A person shall not be searched by, or in the

presence of, a person who is not of the same

Table of potentially discriminatory legislation
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
sex as the first-mentioned person.
Extradition Act 13 Search and Seizure upon arrest Gender No provision is made Bodily 1
1988 identity; under s 72D for a person searches
) ?u%i[es(gilﬁrgl)l gsé:et iea;Chc?I(ijcgrsgf?crer of intersex who identifies as neither
the same sex ptbyap status or both male or female ,
' who is intersex or
transgender to elect who
they would like to conduct
the search.
Social Security 4 Family relationships definitions -- couples | Gender Definitions of “widow” and | Financial 2
Act 1991 armed services widow means a woman who was T IRIONE SRS o (911
the partner of- intersex concepts of sex/gender.
P ’ status Norries' Case and the

@)

(b)

(©

(d)

armed services widower means a man who was the

a person who was a veteran for the purposes
of any provisions of the Veterans’
Entitlements Act; or

a person who was a member of the forces for
the purposes of Part IV of that Act; or

a person who was a member of a
peacekeeping force for the purposes of
Part IV of that Act; or

a person who was a member within the
meaning of the Military Rehabilitation and
Compensation Act for the purposes of that
Act;

immediately before the death of the person.

partner of:

@)

a person who was a veteran for the purposes
of any provisions of the Veterans’

Acts Interpretation Act
1901 suggest that "widow"
and "widower" would
extend to any person who
is widowed, regardless of
their gender.

However, as a distinction
is drawn between a widow
and a widower, if there are
provisions in the Act which
differentiate between the
rights or liabilities of
widows and widowers, it
would be unclear which
category would apply to a
person who is neither or
both a woman or a man.
This may deny the
widow/widower to social

Table of potentially discriminatory legislation
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Entitlements Act; or security in the form of
(b) a person who was a member of the Forces W7 SErvices payments,
for the purposes of Part IV of that Act; or SE) 6 Wl ey
’ allowances.
(c) a person who was a member of a
Peacekeeping Force for the purposes of
Part IV of that Act; or Note — “Couple” is defined
L more broadly to include
C) a person who was a izl W.'th'.n iz same sex or different sex
meaning of the Military Rehabilitation and relationshios
Compensation Act for the purposes of that ps.
Act;
immediately before the death of the person.
See also definition of “wife pension” subsection
184(2) or (4) of the Social Security Act
Veterans’ 5E Family relationships definition—couples Gender Definitions of “widow” and | Financial 2
Entitlements Act widow means: identity; “widower” based on binary
1986 : intersex concepts of sex/gender.
(@) a woman who was the partner of a person status

immediately before the person died; or

(b) a woman who was legally married to a man,
but living separately and apart from him on a
permanent basis, immediately before he
died.

widower means:

(@) a man who was a partner of a person
immediately before the person died; or

(b) a man who was legally married to a woman,
but living separately and apart from her on a
permanent basis, immediately before she
died.

Norries' Case and the
Acts Interpretation Act
2001 suggest that "widow"
and "widower" would
extend to any person who
is widowed, regardless of
their gender.

However, as a distinction
is drawn between a widow
and a widower, if there are
provisions in the Act which
differentiate between the
rights or liabilities of
widows and widowers, it

Table of potentially discriminatory legislation
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Commonwealth
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

would be unclear which
category would apply to a
person whois neither or
both male and female.
This may deny the
widow/widower to social
security in the form of
armed services payments,
such as widow
allowances.

Note — “Couple” is defined
more broadly to include
same sex or different sex
relationships.

Family Law Act

3 Principles to be applied by courts

Marital

Section 43 discriminates

Family and

Query whether

1975

(1) The Family Court shall, in the exercise of its
jurisdiction under this Act, and any other
court exercising jurisdiction under this Act
shall, in the exercise of that jurisdiction, have
regard to:

(@) the need to preserve and protect the
institution of marriage as the union of
a man and a woman to the exclusion
of all others voluntarily entered into
for life;

9P Presumptions of parentage arising from
marriage

(1) If achild is born to a woman while she is
married, the child is presumed to be a child of

status

(sexual
orientation)

against same-sex
relationships by
disallowing marriage other
than as between a man
and a woman.

relationship law

covered by s
40(2A)
exemption for
things done "in
direct
compliance
with" the
Marriage Act.

Comment [L&R1]: Norrie's Case and

the Acts Interpretation Act 1901
suggest that this section would be

interpreted to extend to any person who

gives birth to a child.

Table of potentially discriminatory legislation
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Commonwealth Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
the woman and her husband.
2) If:
(@) at a particular time:

0] a marriage to which a woman
is a party is ended by death;
or

(i) a purported marriage to
which a woman is a party is
annulled; and

(b) a child is born to the woman within 44
weeks after that time;

the child is presumed to be a child of the

woman and the husband or purported

husband.

3) If:

(@) the parties to a marriage separated at
any time; and

(b) after the separation, they resumed
cohabitation on one occasion; and

(c) within 3 months after the resumption
of cohabitation, they separated again
and lived separately and apart; and

(d) a child is born to the woman within 44
weeks after the end of the
cohabitation, but after the divorce of
the parties;

the child is presumed to be a child of the

woman and the husband.
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Marriage Act 1961 | 5 Interpretation Sexual The legislation Family and 5 | S40(2A)
marriage means the union of a man and a woman to orientation | discriminates a_gains_t relationship law ex_emption for
the exclusion of all others, voluntarily entered into for | Gender same-sex relatl_onsh[ps thmgs celegll
life ' identity _and some relationships dlrect_
’ involving transgender or compliance
88EA Certain unions are not marriages gender diverse people by with" the

A union solemnised in a foreign country between:
(@) a man and another man; or
(b) a woman and another woman;

must not be recognised as a marriage in Australia.

disallowing marriage other
than as between a man
and a woman.

Marriage Act
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ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Boxing Control | 11 Professional boxers Gender Binary concept of 1 Exemption
Act 1993 ) A male commits an offence if he— identity gender adopted. The under s 42
Act only makes (Sport)
. . . Intersex - ) '
(@) engages in a professional boxing contest Status provision for ‘female probably not
involving a particular style of boxing; and and 'male’ boxers. applicable as
. . . Even considering the law is not
(b) is not re_g[[st?[ret?] ats a tl)oxer of the class that is Norrie's Case, given SlbEr
EIPETEIITEE VD I . difference offences excluding
Maximum penalty: 50 penalty units, imprisonment for 6 months exist for males and persons from
or both ... females it is difficult to participation
. know how these in
13A  Female boxing contests offences would apply to competitive
A female commits an offence if— a person that is sporting
. . . } intersex or identifies as activity.
@) she engages in a professional boxing contest; and neither or both male or
(b) an approval under section 14 is not in force for the female.
contest.
14 Approval for female boxing contests
(1) A female may apply to the Minister for approval to engage
in a professional boxing contest ...
Children and 189, (1) This section applies to a transgender or intersex Gender Section 189 not Bodily 1
Young People | young detainee. identity discriminatory on its searches
Act 2008 face, although does
. . Intersex .
2 On admission to a detention place— leave scope for a claim
status S
of indirect
() the young detainee may tell the director- glstcr.lmlnatlon i yogn%
general the sex the young detainee chooses to elainees are require
to choose between
Table of potentially discriminatory legislation Page 14



http://www.austlii.edu.au/au/legis/act/consol_act/bca1993176/
http://www.austlii.edu.au/au/legis/act/consol_act/bca1993176/
http://www.austlii.edu.au/au/legis/act/consol_act/caypa2008242/index.html#s6
http://www.austlii.edu.au/au/legis/act/consol_act/caypa2008242/index.html#s6
http://www.austlii.edu.au/au/legis/act/consol_act/caypa2008242/index.html#s6

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
be identified with; or male/female binary
and, failing this, the
(b) if the young detainee fails to make a choice director-general was to
under paragraph (a)—the director-general may incorrectly choose
choose the sex the young detainee is to be male/female for the
identified with having regard to the person. However, to
presentation of the young detainee on the extent that this
admission to the place. constitutes indirect
discrimination, it is
274- Searches of people other than detainees II'|ker to be f?L.md
reasonable” in all the
Q) The director-general may direct a youth detention circumstances,
officer to conduct a scanning search, frisk search or presuming that the
ordinary search of a person at a detention place who is identification pertains to
not a young detainee if the director-general— appropriate
(@ believes on reasonable grounds that the accommodation etc.
search is prudent to ensure— Regarding section 274,
() the safety of anyone; or unl!ke t_he °”‘ef .
legislative provisions
(i) security or good order at the place; or that provide for
searches of intersex &
(b) sgfggr(]:tiss (zgrrreﬁ‘soiable grounds that the transgender people ,
P ying this provision does not
0] a prohibited thing; or appear to take into
, . . account that an
(i) fmythlntg else; tI??t creates, or is likely individual may have a
0 create, a rsk to— non-binary gender
(A) the personal safety of anyone identity or an intersex
else; or variation.
(B) security or good order at the
place. Section 189 and
2) The youth detention officer who conducts a frisk 573may not adequately
search or ordinary search of a person mentioned in accommodate an
Table of potentially discriminatory legislation Page 15
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Legislation

Key provisions
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affected

Comments

Category of
discrimination

Ass

Other
exemptions

subsection (1) must—

(a) tell the person about the search and the
reasons for the search and ask for the person's
cooperation; and

(b) conduct the search in a private area or an area
that provides reasonable privacy for the
person.

?3) The youth detention officer may conduct a frisk search
of the person only if—

(a) the person is of the same sex as the officer; or

(b) if that is not the case—another person of the
same sex as the person to be searched is
present while the search is being conducted.

4) The other person mentioned in subsection (3) (b) must
not be a young detainee.

5) Part 7.8 (Searches—use of force) does not apply to a
search under this section.

573

Q) This section applies to a transgender or intersex child
or young person in therapeutic protection at a
therapeutic protection place.

2) On admission to a therapeutic protection place—

@) the child or young person may tell the
operating entity for the therapeutic protection
place the sex the child or young person
chooses to be identified with; or

(b) if the child or young person fails to make a choice
under paragraph (a)—the operating entity may choose the sex
the child or young person is to be identified with having regard

individual with a non-
binary gender identity. .
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ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
to the presentation of the child or young person on admission
to the place.
Corrections 79 Transgender and intersex detainees—sexual Gender On its face, section 79 Bodily 1 s 43A
Management identity identity does not preclude a searches (Requests for
Act 2007 . . . . person from identifying information
Q) Thls_sectlon applies to a transgender or intersex as a sex other than and keeping
detainee.
male or female. of records)
2) For this Act, the sex of the detainee is taken to be— However, there is gxemptlon is
. likely to apply
@) the sex chosen under subsection (3); or scope for the in relation t
. . . . rovisions to be In rélation 1o
(b) if subsection (4) applies—the sex chosen with iF;Iterpreted ina entries _|nto
approval under subsection (4). discriminatory manner the register
3) On admission to a correctional centre— i.e. if the director-
. . eneral fails to
(@ the detainee may tell the director-general the ?eco nise non-binai
he detainee chooses to be identified with; gnis n-omary
2‘?)( t ' gender identifications.
. . . . This may be necessar
(b) if the detainee fails to make a choice under Y y

paragraph (a)—the director-general may
choose the sex the detainee is to be identified
with having regard to the report obtained under
subsection (5).

Note Fail includes refuse,

4) The director-general may, on application by the
detainee, approve a change in the sex the detainee
chooses to be identified with, having regard to the
report obtained under subsection (5).

5) Before making a decision under subsection (3) or (4),
the director-general must obtain a report by a doctor
appointed under section 22 (Health practitioners—non-
therapeutic functions) about the detainee's sexual

for practical reasons,
as identification is likely
to be relevant to the
guestion of whether a
detainee is held in a
facility primarily for men
or women. In the
absence of specialist
facilities for gender
diverse people, this
may be necessary.
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ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
identity.
(6) The director-general must—
(a) give the detainee written notice of a decision
by the director-general under subsection (3) or
(4); and
(b) must ensure that the detainee's sex chosen
under this section is entered in the register of
detainees.
109 Searches of transgender and intersex detainees
Q) This section applies if a transgender or intersex
detainee is to be subjected to a search under this part.
(2) To remove any doubt, the detainee's sex is taken to be
that entered for the detainee in the reqgister of
detainees.

Crimes (Child | 78(5)(c) Section 78(5)(c) - A Bodily 1
Sex transgender or intersex | searches
; ) . . Gender o

Offenders) Act | (5) A police officer cannot, under this section, ask a identity individual, who does
2005 registrable offender who is to be photographed to not identify as female
expose for that purpose— Intersex and has breasts, may
status be discriminated
. o against under this
(@ the offender's genitals; or section. Even taking
into account Norrie's
(b) the anal area of the offender's buttocks; or Case and the
Legislation Act 2001,
(c) if the offender is female, or a transgender or intersex given the section refers
person who identifies as female—the offender's to females, transgender
breasts.

people and intersex
people, this suggests it
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ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
79 Right to privacy when being photographed was not intended to
apply to people of all
(1) A photograph taken under section 78 must be taken— genders. In this case,
it would exclude people
(a) in a place where no members of the public are who do not identify with
present; and a genqer. It als_o
potentially unfairly
) impacts on intersex
(b) by a person of the same sex as the registrable men or transgender
offender. men with breasts.
) A police officer present in a place while a photograph Section 79 - a person
is being taken under this section must be of the same may not identify as
sex as the registrable offender. either sex.
To the extent that these
(3) If the offender is a transgender or intersex person who provisions would
identifies as female, the offender is taken to be female otherwise constitute
for this section. indirect discrimination,
the requirement,
(4) ___If the offender is a transgender or intersex person who condition or practice to
identifies as male, the offender is taken to be male for self-identify as
this section. male/female is likely to
- be reasonable in all the
circumstances due to
the scarcity of available
photographers/police
officers who identify as
neither male/female.
However, the better
approach would be to
specifically provide for
a choice of sex/gender
of the examiner.
Table of potentially discriminatory legislation Page 19
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Crimes 6 Intersex Norrie's Case and the Bodily 1
(Forensic o . . . status Legislation Act 2001 searches
Procedures) ﬁ)r:elr?;li::ns:gcf:drsrr;l.c procedure is any of the following onder suggest that this
Act 2000 ' identity section should be
(@) an external examination of the genital or anal area, the extended to apply to all
buttocks, or, for a female or a transgender or intersex people with breasts.
person who identifies as a female, the breasts; However, given the
(b) the taking of a sample of blood; ?:nig?: sfet::\rnssgoen der
(c) the taking of a sample of pubic hair; people and intersex
(d) the taking of a sample by swab or washing from the &Zc;p[!%’ttimseﬁzggizts t
external genital or anal area, the buttocks, or, for a apply to people of all
female or a transgender or intersex person who : ;
- v - gender. In this case, it
identifies as a female, the breasts; would exclude people
(e) the taking of a sample by vacuum suction, by scraping who do not identifyas
or by lifting by tape from the external genital or anal neither or both male or
area, the buttocks, or, for a female or a transgender or female.
intersex person who identifies as a female, the breasts; However, to the extent
® the taking of a dental impression; that these provisions
. ) . would otherwise
(9) Fhe taklng of a photograph or video recordlng of, or an constitute indirect
impression or cast of a wound from, the genital or anal discrimination, they are
area, the buttocks, or, for a female or a transgender or likely to be reasonable
intersex person who identifies as a female, the breasts. in all the circumstances
49B  Rules for carrying out forensic procedures— bearing in mind the
transgender and intersex people practicalities of
) . . identifying a forensic
1) This section applies if— examiner who also
(a) a forensic procedure is to be carried out on a identifies as neither or
transgender or intersex person; and both male or female. .
(b) the provision under which it is carried out
refers to a person of the opposite sex, or the
Table of potentially discriminatory legislation Page 20
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@

©)

4)

®)

)

)

®

©

same sex.

The transgender or intersex person may elect to be
identified as a male or female.

If the transgender or intersex person is a child or
incapable person, the transgender or intersex person's
interview friend or lawyer may elect that the person be
identified as a male or female.

If the election is to be identified as a male, the
transgender or intersex person is taken, for this Act, to
be male.

If the election is to be identified as a female, the
transgender or intersex person is taken, for this Act, to
be female.

If the transgender or intersex person does not make an
election under subsection (2), but requires that the
forensic procedure be carried out by a male, the
person is taken, for this Act, to be male.

If the transgender or intersex person's interview friend
or lawyer does not make an election under subsection
(3), but requires that the forensic procedure be carried
out by a male, the transgender or intersex person is
taken, for this Act, to be male.

If the transgender or intersex person does not make an
election under subsection (2), but requires that the
forensic procedure be carried out by a female, the
person is taken, for this Act, to be female.

If the transgender or intersex person's interview friend
or lawyer does not make an election under subsection
(3), but requires that the forensic procedure be carried
out by a female, the transgender or intersex person is
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Legislation affected discrimination exemptions
taken, for this Act, to be female.
59(2)
(2) However, the carrying out of the following forensic
procedures need not be videorecorded:
@) the taking of a handprint, fingerprint, footprint or
toeprint;
(b) the taking of a photograph or video recording of a part
of the body (other than the genital or anal area, the
buttocks, or, for a female or a transgender or intersex
person who identifies as a female, the breasts).
Crimes Schedule 1 Intersex Norrie's Case and the Bodily 1
(Forensic status Legislation Act 2001 searches
Procedures) column 1 column 2 column 3 suggest that the
Requlation schedule should be
2000 item forensic procedure appropriately extended to apply to all
qualified people people with breasts.
for procedure However, the fact that
1 external examination of— < forensic scientist the schedule refers to
« genital or anal area « forensic technician females, transgender
« buttocks people and intersex
« breasts of female or people also suggests it
transgender or intersex was not intended to
person who identifies as apply to people of all
female gender. In this case, it
2 taking sample of saliva or « forensic scientist would exclu_de pgople
sample by buccal swab « forensic technician who do not identify as
« police officer neither or both female
or maler.
3 taking photograph or video - forensic scientist
recording of, or impression  « forensic technician However, to the extent
or cast Of, wound from— that these provisions
* genital or anal area would otherwise
Table of potentially discriminatory legislation Page 22



http://www.austlii.edu.au/au/legis/act/consol_act/cpa2000277/s5.html#forensic_procedure
http://www.austlii.edu.au/au/legis/act/consol_act/cpa2000277/s5.html#forensic_procedure
http://www.austlii.edu.au/au/legis/act/consol_reg/cpr2000368/
http://www.austlii.edu.au/au/legis/act/consol_reg/cpr2000368/
http://www.austlii.edu.au/au/legis/act/consol_reg/cpr2000368/
http://www.austlii.edu.au/au/legis/act/consol_reg/cpr2000368/
http://www.austlii.edu.au/au/legis/act/consol_reg/cpr2000368/

ACT
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

* buttocks

* breasts of female or
transgender or intersex
person who identifies as
female

4 external examination of part
of body (other than—
* genital or anal area
* buttocks
* breasts of female or
transgender or intersex
person who identifies as
female)
that requires touching of
body or removal of clothing

5 taking sample of hair (other
than pubic hair)

6 taking sample from nail or
from under nail

7 taking sample by swab or
washing from any external
part of body (other than—
* genital or anal area
* buttocks
* breasts of female or
transgender or intersex
person who identifies as a
female)

8 taking sample by vacuum

« forensic scientist
« forensic technician
* police officer

« forensic scientist

« forensic technician
* police officer

« forensic scientist

« forensic technician
« forensic scientist

« forensic technician

« forensic scientist

suction, scraping or lifting by < forensic technician

tape from any external part
of body (other than—

constitute indirect
discrimination, they are
likely to be reasonable
in all the circumstances
bearing in mind the
practicalities of
identifying a forensic
examiner of the same
sex/gender.
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* genital or anal area
* buttocks
* breasts of female or
transgender or intersex
person who identifies as
female)
9 taking handprint, fingerprint, < forensic scientist
footprint or toeprint « forensic technician
* police officer
10 taking photograph or video (a) for a photograph
recording of, or impression < doctor
or cast of wound from, « forensic scientist
external part of body (other - forensic technician
than— * police officer
* genital or anal area (b) for an impression
* buttocks or cast of a wound
* breasts of female or « doctor
transgender or intersex « forensic scientist
person who identifies as « forensic technician
female)
Note People mentioned in col 3 as appropriately qualified for
the applicable procedure are additional to those mentioned in
the Act, s 53.
Road 18C Gender It is unclear how this Bodily 1
T_p_m nd 1) A police officer may search a person who is taken into L7 ﬁ}rgivvlizlﬁglnghaopm);;o SENEIES
Drugs) Act custody under the following sections and may take Intersex T iy 8 e o
1977 possession of anything found in the person's status both n¥ale or female. or
- possession. whose identity
@) section 11 (Detention for breath analysis); documents do not
(b) section 13D (Detention for oral fluid analysis); irggﬁgtt;helr gender
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http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/index.html#s18c
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/index.html#s18c
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/index.html#s18c
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/index.html#s18c
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/index.html#s18c
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/s18c.html#search

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
(c) section 15 (Taking blood samples from people An intersex person may
in custody). be legally recognised
2) For the purposes of the search, the officer may request as one se>f< butbfle etIJ g
the assistance of another police officer of the same sex more comfortable being
as the person being searched SRR 237 Ch B
P g seafched. of a different sex.
Best practice would be
for such individuals to
choose the sex of their
searcher.
Corrections 20 Loss of hearing because of age Age Legislation adopts a Employment 1
Management . . L . binary approach to
Requlation @) This section applies in W_orklng out the percentage of (Intersex sex/gender. Which age
eguiaon the decrease of hearing in relation to boilermakers status, =
2010 L . ; applies for people who
deafness of an injured person who is the prescribed . identif
age or older, but does not apply to total hearing loss in _Genc?er EITE BT Ol [EETHT
Eﬁﬁer of the’ erson's ears identity) as neither or both male
P ’ or female.
2) For this part, it is to be conclusively presumed that the
. ; . . May lead to
injured person's loss of hearing to be attributed to loss ) o
i . . discriminatory conduct
of hearing because of age is 0.5 decibels for each i an i d
complete year of the person's age over the prescribed I an IIETEER O G2 ET
diverse person was
age. . e
given less beneficial
3) In this section: treatment as a

"prescribed age "means—

(a) for a male—55 years old; or

(b) for a female—65 years old.

"female". However, in
that case, the primary
basis for the
discrimination would be
age rather than
intersex status or
gender identity.
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http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/s18c.html#search
http://www.austlii.edu.au/au/legis/act/consol_act/rtada1977326/s18c.html#search
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/s20.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/s20.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/s20.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_reg/cmr2010323/s20.html#prescribed_age

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Workers 63 Loss of hearing because of age It is unclear what the Employment 1
ggtrrlgcasrlsatlon 2) This section applies in working out the percentage of Gender Eg&r:gﬂbtﬁgt?:elss :())rt a
- the decrease of hearing in relation to boilermakers identity identify as either male
deafness of a worker who is the prescribed age or Intersex or fem);le or is intersex
older, but does not apply to total hearing loss in either status :
of the worker's ears.
2) For this part, it is to be conclusively presumed that the
worker's loss of hearing to be attributed to loss of
hearing because of age is 0.5 decibels for each
complete year of the worker's age over the prescribed
age.
3) In this section:
"prescribed age "means—
(@) for a male—55 years old; or
(b) for a female—65 years old.
Supreme 37U Gender The definition of marital | Family and 1
Court Act . : A identity relationship includes a | relationship
1933 (Cth) to a marital relationship included a reference to a e — law

relationship between 2 people of the same sex, subject
otherwise to that Act, section 4AB (Marital relationship); and

relationship and same
sex relationship, but is
not sufficiently broad to
encompass a
relationship in which
either or both people in
the relationship identify
as neither or both male
or female, or have legal
documentation that
does not match their
gender identity.
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http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s182a.html#worker
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s63.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s63.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s182a.html#worker
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s182a.html#worker
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s182a.html#worker
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s63.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_act/wca1951255/s63.html#prescribed_age
http://www.austlii.edu.au/au/legis/act/consol_act/sca1933183/index.html
http://www.austlii.edu.au/au/legis/act/consol_act/sca1933183/index.html
http://www.austlii.edu.au/au/legis/act/consol_act/sca1933183/index.html

ACT
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

In the latter case, the
couple would
nevertheless be
captured by the Act so
discrimination may not
be made out.

Civil Law

(Property) Act
2006

Dictionary

"Valuable consideration" includes marriage, but does not
include a nominal consideration in money.

Marital
status

(Sexual
orientation)

Valuable consideration
includes marriage but
excludes defacto
relationships including
non-heterosexual
defacto relationships.

Provisions discriminate
against people
primarily on the basis
of marital status but
also indirectly on the
basis of sexual
orientation (because it
imposes a condition or
requirement that a
person be "married" in
order for their
relationship to
constitute "valuable
consideration" and a
majority of people who
do not identify as
heterosexual would not
be able to comply with
this.)

Financial

: i . i "

Intersex

The legislation does

Health
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http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/act/consol_act/cla2006229/index.html#s240
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/act/consol_act/cla2006229/index.html#s240
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/act/consol_act/cla2006229/index.html#s240
http://www.austlii.edu.au/au/legis/act/consol_reg/er1993194/index.html#s4

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Regulation ) o ) ) status not authorise making
1993 {———TFhe-chief-health-officeris-a-preseribed-authority- Gender contact with people
. _ identity oth(_ar than those
{2—TFhefollowing-are-prescribed-purposes: registered as women
on the electoral roll for
(a}—maintaining thecancerregister under the the purposes of offering
Publie Health-Reguhton 2060 secuon-46: breast cancer
screening and
{b)—contacting-women-to-offer breast cancer prevention services.
screening-and-prevention-services; Taking into account
Norrie's Case, this
{c)—contacting-people-aged-45-to-49-yearsfor provision could be
health-assessment: interpreted to mean
any person with
@) The chief health-officer may-give roll-information-to breasts. However, in
anotherperson-or-entity if the-only use of the practice, it is unlikely
information-authorised-by-the-chief health-officer-is-for that the chief health
a-preseribed-purpese-underthis-section- officer will contact
people who are not
T . . females but who have
) Frperson-ore Hity-given-roll-inte . ation HAGe breasts because this
subsee_ tion-(3)-may-enly hse_t €O ation-jora information would not
I ' be available on the
electoral role.
Probably not a matter
of real significance as
the legislation does not
proscribe people from
accessing these health
services.
o ; - . | . 5 Secti
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ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
V12 7 ———— - a6 - - - —— it i DAY
- l ; is At " et ati ; indi
@) el ulellsdleentteala e_tgebuts_tsbe netof-themselves with-the
. i i i 0 j O
way-as-a-marriage- ) 9
. is defined in tl .
Cwlth)-s-5-to-mean-the-union-of-a-man-and-a-womanio-the
7 ol 7 ; into for life.
. .

. S . g8 2p . | . . . Comm(_ent [L&RZ]: Norrie's Case and
Cooperatives By aelep_t g-a-binary Not-Applicable S the Legislation Act 2001 suggest that
Act2002 Cooperatives-are-democratic-organisations-controlled by their status conception-of gender; this section would be interpreted to

; i h o = this-section mean all people serving as elected
MMMWMWPM discriminates-against representatives are accountable to the
making-decisions-Men-and-women-serving-as-elected | membership.
cooperatives, e |_be|5 ave eqlua voling g ES.(} er best gender:
demeocratic-manner:

. Sect] : e . s | . 5

. o @emiyas#emalek Comment [L&R3]: Norrie's Case and
following-provisions: stats the Legislation Act 2001 suggests that
(a)-section-15-(Manslaughter); this section extends to any person who

! is pregnant.
4 . . W inflicti . " ;
) . ling):
; . ficti . ;
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http://www.austlii.edu.au/au/legis/act/consol_act/cua2012157/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma196185/
http://www.austlii.edu.au/au/legis/act/consol_act/ca2002157/s239.html#control
http://www.austlii.edu.au/au/legis/act/consol_act/ca2002157/s239.html#control
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/index.html#s48a
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/index.html#s48a
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
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http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s252d.html#committed
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#cause
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#loss
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#serious_harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#serious_harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s252d.html#child
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s300.html#defendant
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s300.html#defendant
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s300.html#defendant
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#factor_of_aggravation
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#factor_of_aggravation
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#applied_provisions

Comment [L&R4]: Norrie's Case and
Legislation Act 2001 suggest that this
section would extend to any person
who has a miscarriage.

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Health Act Intersex An-individual that has Not applicable | 5
1993 status reproductive
Gender : i : ) ‘
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http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s300.html#conduct
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#cause
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#loss
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#serious_harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#loss
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#serious_harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s252d.html#child
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s252d.html#child
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#harm
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#cause
http://www.austlii.edu.au/au/legis/act/consol_act/ca190082/s48a.html#loss
http://www.austlii.edu.au/au/legis/act/consol_act/ha199369/index.html#s80
http://www.austlii.edu.au/au/legis/act/consol_act/ha199369/index.html#s80

Comment [L&R5]: Norrie's Case and
the Legislation Act 2001 suggest that
these sections extend to any person
who is able to carry a human embryo.

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
5
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http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/index.html#s11
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/index.html#s11
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/index.html#s11
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/index.html#s11
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/index.html#s11
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
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http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
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http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s23.html#unsuitable_for_implantation
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s23.html#unsuitable_for_implantation
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s23.html#unsuitable_for_implantation
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http://www.austlii.edu.au/au/legis/cth/consol_reg/riher2003456/
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s25.html#diagnostic_investigation
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s25.html#observation
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
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http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#conduct
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s4.html#intention
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s6.html#human_embryo
http://www.austlii.edu.au/au/legis/act/consol_act/hcaera2004297/s24.html#excess_art_embryo

Comment [L&R6]: Norrie's Case and
Legislation Act 2001 suggest that this
section would extend to any person
who has breasts.

Comment [L&R7]: Norrie's Case and
Legislation Act 2001 suggest that this
section would extend to any person
who is of child bearing age and able to
become pregnant.

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
about thatfact:
) gy Intersex Atransgenderor Not-Applicable | 5
Decrla (on i which liak ; ) " I : individual.
and Serson-overthe person's-outerclothi : bei Gender . i
w made-with— identity female (or-male),-and
Regulation condition 1 fora doctor prescribing-or supplying-a aently
%} desianated-anpnandi el i
desighated-appendix
’ I ‘bility of
pregnancy by the- woman-has been-excluded prior-to
commencementof freatment:
iti ,F - i
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Comment [L&R8]: Norrie's Case and
Legislation Act 2001 suggest that this
section would extend to any person
who has given birth.

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
5
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5
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person who has a cervix.



http://www.austlii.edu.au/au/legis/act/consol_act/pta2011155/
http://www.austlii.edu.au/au/legis/act/consol_act/pta2011155/
http://www.austlii.edu.au/au/legis/act/consol_reg/phr2000217/
http://www.austlii.edu.au/au/legis/act/consol_reg/phr2000217/
http://www.austlii.edu.au/au/legis/act/consol_reg/phr2000217/

ACT
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Table of potentially discriminatory legislation

Page 40




ACT
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Table of potentially discriminatory legislation

Page 41




ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Table of potentially discriminatory legislation Page 42




ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Table of potentially discriminatory legislation Page 43




ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Table of potentially discriminatory legislation Page 44



http://www.austlii.edu.au/au/legis/act/consol_reg/phr2000217/s26.html

Comment [L&R11]: Norrie's Case
and the Legislation Act 2001 suggest
that this section would extend maternity
leave to any person who gives birth.

ACT Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
5
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3. NEW SOUTH WALES

NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
Child Protection 12F Power to take photographs Gender identity Binary concept of Bodily searches | 1
(I?Oeeff?s% n) Act Q) A police officer reqeiving areport made Intersex status gggg;:ﬂt& I(I)rf‘kbeod d;O the
2000 No 42 in person under this Part may require parts.
E— the registrable person:
Potentially
@ to be photographed, or discriminatory against
(b) to expose any part of the intersex men and any
person’s body to enable that individual as a sex
part of the body to be other than female and
photographed by the officer or has breasts.
?hneog}cra;ggrerson authorised by Norrie's Cgse and the
’ Interpretation Act 1987
2) A police officer cannot, under this suggest that this
section, require a registrable person to section should be
expose his or her genitals, the anal interpreted to mean
area of his or her buttocks or, in the any person with
case of females or transgender people breasts. Further,
who identify as females, their breasts. section 33 of the
Interpretation Act 1987
provides that the
interpretation of a
provision should
promote the purpose
or object underlying
the Act - in this case,
child protection.
However, as the
section refers to
females and
transgender people
who identify as
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
females, the section
could be interpreted as
intending to confer
particularly sensitive
treatment of a person's
"breasts"” only if she
identifies as female.
Court Security Act | 10 Power to search persons and Gender identity Bodily searches | 1
2005Nol vehicles Intersex status Search under s 10(2)(f)
) A search of a person conducted under and 13A(2)(d) allows
this section must, as far as is for search by another
reasonably practicable in the person of same sex -
circumstances, comply with the may discriminate
following requirements: against those who are
® a personal search of a person Intersex, trans_,genQer
(other than a child under 12 or tho_se who identify
as neither or both male
years of age) must be
- ) and female.
conducted by a security officer
of the same sex as the person There is no provision
or, if a security officer of that for a person to elect
sex is unavailable, by another which security officer is
person of that sex at the to conduct the search.
direction of a security officer,
13A  Power to require removal of face
coverings
) A security officer who requires a

person to remove a face covering
under this section must, as far as is
reasonably practicable, ensure that the
following procedures are followed:

(d) if the person is 12 years old or
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
older and requests it—the
viewing of the person’s face is
to be conducted by a security
officer of the same sex as the
person or, if a security officer
of that sex is unavailable, by
another person of that sex at
the direction of a security
officer,
Crimes (Forensic | 3 Interpretation Gender identity It is unclear how this Bodily searches | 1
Procedures) Act . , . Intersex status provision will apply to
2000 No 59 private parts means a person’s genital area, individuals who may
= anal area or buttocks, and, in the case of a . . .
female or transgender person who identifies as identify as neither or
. , both male or female.
a female, includes the person’s breasts.
. . An intersex person
©) ?rggreAﬁéégther than subsection (6)), may be. legally
' recognised as one sex
(@) to a member of the opposite but feel more
sex of a person means, if the comfortable being
person is a transgender searched by an officer
person, a member of the of a different sex.
opposne sex to the sex with Best practice would be
which the transgender person " S
‘dentifies. and or such individuals to_
BE— choose the sex of their
(b) to a member of the same sex searcher.
as a person means, if the
person is a transgender
person, a member of the same
sex as the sex with which the
transgender person identifies.
44 General rules for carrying out
forensic procedures
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NSW Legislation

Key provisions

Attributes
affected

Comments
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discrimination
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Other
exemptions

A forensic procedure:

@

51

generally to be

must be carried out in circumstances
affording reasonable privacy to the
suspect and except as permitted
(expressly or impliedly) by any other
provision of this Act, must not be
carried out in the presence or view of a
person who is of the opposite sex to

the suspect, and

Certain forensic procedures
carried out by person

of same sex as suspect

@

@

If practicable, an intimate forensic
procedure (other than the taking of a
sample of blood or saliva, or a dental
impression) is to be carried out:

(@) if the suspect is an adult—by a
person of the same sex as the
suspect, or

(b) if the suspect is a child—by a
person of the sex chosen by
the suspect or, if the suspect
does not wish to make such a
choice, a person of the same
sex as the suspect.

If practicable, a non-intimate forensic
procedure for which the suspect is
required to remove clothing other than
his or her overcoat, coat, jacket,
gloves, socks, shoes, scarf or hat is to
be carried out:
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Attributes
affected

Comments
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Other
exemptions

@)

(b)

if the suspect is an adult—by a
person of the same sex as the

suspect, or

if the suspect is a child—by a
person of the sex chosen by
the suspect or, if the suspect
does not wish to make such a
choice, a person of the same
sex as the suspect.

3) If practicable, a person asked under
section 52 to help carry out a forensic
procedure covered by subsection (1)

or (2):

@

(b)

is to be:

0] if the suspect is an
adult—a person of the
same sex as the

suspect, or

(i) if the suspectis a
child—a person of the
sex chosen by the
suspect or, if the
suspect does not wish
to make such a choice,
a person of the same
sex as the suspect,
and

is to be a person who is not
inappropriate to help carry out
the forensic procedure.
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
See also:
56 Presence of police officers
81H Presence of other people while
forensic procedure is carried out on
children under 10 years of age
Law Enforcement | 32 Preservation of privacy and dignity Gender identity Norrie's Case and the Bodily searches | 1
(Powers and during search Intersex status Interpretation Act 1987
Responsibilities) (6) The police officer or other person must suggest this section
Act 2002 No 103 P . b should be interpreted
not search the genital area of the person to mean any person
searched, or in the case of female or a .
) e with breasts. Further,
transgender  person who identifies as a section 33 of the
female, the person’s  breasts unless the Interpretation Act 1987
police officer or person suspects on provides that the
reasonable grounds thatitis  necessary to interpretation of a
do so for the purposes of the  search. provision should
33 Rules for conduct of strip searches promote the purpose
(cf Cth Act, s 3ZI) or oblect underlying
Q) A police officer or other person who However. as the
strip searches a person must, as far as section réfers to
is reasonably practicable in the females and
circun_]stances, comply with the transgender people
following: who identify as
(@) the strip search must be females, the section
conducted in a private area, could be interpreted as
. intending to be limited
(b) the strip search must not be to females and
conducted in the presence or transgender people
view of a person who is of the who identify as
opposite sex to the person females.
being searched,
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
(c) except as provided by this

section, the strip search must .

not be conductgd in the Sectlonks 33 a’?d. 44de
presence or view of a person .”?jt. n.]; el pror\]/lsg)n or
whose presence is not !3 |V|_fuas V\.’ho 0 nlot
necessary for the purposes of dentify as either male
the search. or female to_elect who

they would like the

44 Power to search aircraft for safety strip search to be

reasons conducted by.

3) A search of a person conducted under Section 33 and 44 also
this section must be conducted by a do not make provision
person of the same sex as the person for intersex people to
being searched. choose the sex of their

searches.
Terrorism (Police | 5 Preservation of privacy and dignity Gender identity Norrie's Case and the Bodily searches | 1
Powers) Act 2002 | during search Intersex status Interpretation Act 1987
Nolls (6) The police officer must not search the suggest th?s section
genital area of the person searched, or should be interpreted
in the case of female or a transqende? to mean any person
person who identifies as a female, the Wlth_breasts. Further,
; - section 33 of the
person’s breasts unless the police Interpretation Act 1987
officer suspects on reasonable !
o provides that the
grounds that it is necessary to do so ; ;
for the purposes of the search interpretation of a
' provision should
) A search must be conducted by a promote the purpose

police officer of the same sex as the
person searched or by a person of the
same sex under the direction of the
police officer.

or object underlying
the Act.

However, as the
section refers to
females and
transgender people
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
who identify as
females, the section
could be interpreted as
intending to be limited
to females and
transgender people
who identify as
females.
Terrorism (Police | 6 Rules for conduct of strip searches | Gender identity It is unclear how this Bodily searches | 1
Powers) Act 2002 . ) . provision will apply to
No1is () ppolce offcer o s searchess | MErSeXSBUS s who may
practicable ir’1 the circumstances identify as neither or
comply with the following: ’ both male or female, or
' whose identity
(a) the strip search must be documents do not
conducted in a private area, match their gender
. identity.
(b) the strip search must not be
conducted in the presence or An intersex person
view of a person who is of the may be legally
opposite sex to the person recognised as one sex
being searched, but feel more
. . comfortable being
(c) except as proylded by this searched by an officer
clause, the strip sgarch must of a different sex.
not be conducted in the
presence or view of a person Best practice would be
whose presence is not for such individuals to
necessary for the purposes of choose the sex of their
the search. searcher.
Crimes 26 Local leave permits Gender identity Binary concept of Family and 1
(Administration of o . . gender adopted. relationship law
(1) The Commissioner may issue a permit
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NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
Sentences) Act (a local leave permit) allowing an Intersex status Provision may exclude | Criminal law
1999 No 93 inmate to be absent from a correctional person with child who
centre: does not or no longer
. identifies or is legally
(@) on such _condltlons and for recognised as female.
such period as may be
specified in the permit, and Although Norrie's Case
and the Interpretation
P Commissioner considers Act 1987 suggest that
appropriate this section would
’ apply to any person
2) Without limiting subsection (1)(b), the who is an inmate and
purposes for which a local leave permit who gave birth to a
may be issued include the following: young child, it is
. . difficult to see how this
0] in the case of a female inmate miaht K
= ght worl
Wr?? is the mothe_r of a young administratively where
child OF YOLNG children, there is a person who
e e e gave bt 02 cid =
- - - = a woman but is now a
chﬂdren in an appropriate man - might that
environment. person be excluded
from centres that are
designed to hold
women for this
purpose?
Landlord and 62 Restriction on eviction Gender identity This section does not Financial 1
—T; r?]aerr]ltdment] Act 5) The prescribed grounds shall be: Intersex status g;ﬁggﬁbﬁh%niggﬁt;?ésa
1948 No 25 that the premises, being a dwelling- as either or both male
house, are owned by the lessor who, or female and is of
being a male, is of or over the age of uncertain application in
sixty-five years or, being a female, is of relation to intersex
or over the age of sixty years, that not people.
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Key provisions
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affected

Comments
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discrimination

Ass

Other
exemptions

more than two other dwelling-houses
(exclusive of the dwelling-house in
which he or she resides) are owned by
the lessor if he or she is living alone or,
if the lessor is living with his or her
spouse, not more than two other
dwelling-houses (exclusive of the
dwelling-house in which they reside)
are owned by them, that the income of
the lessor if he or she is living alone,
or, if the lessor is living with his or her
spouse, his or her income together
with that of his or her spouse, does not
exceed the Sydney basic wage, and
that the premises are required for sale
with vacant possession,

Landlord and
Tenant

(Amendment) Act
1948 No 25

99

Definitions

discharged member of the Forces means a
person who having been a member of the
Defence Force engaged on war service during
the present war or in connection with any
naval, military or air operations conducted by
or on behalf of the United Nations
Organisation:

@)

(b)

has been discharged from the Defence
Force, or has ceased to be engaged
on war service, for a period not
exceeding the prescribed period, or

having been discharged from the
Defence Force, or having ceased to be
engaged on war service, for a period
exceeding the prescribed period:

Sexual orientation

Gender identity

Doubtful this provision

is still applicable today.

Provisions regarding
female dependent
appear to be
discriminatory against
those who may be in a
same sex relationship.
Eg. if male discharged
member of Forces had
a male partner or a
partner who did not
identify as eithermale
or female.

Financial
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Other
exemptions

112
dependants of

(@) is receiving a pension from the
Commonwealth, or

(i) is not receiving such a
pension, but is receiving from
the Commonwealth medical
treatment of such a nature as
to prevent him or her either
wholly or partly from engaging
in his or her occupation.

Prohibition of eviction of
members of the

Forces in certain cases

@

Where a soldier's dependant is in
occupation of a dwelling-house which
was occupied by a member of the
Forces or a member of the United
Nations Forces by virtue of his or her
employment, whether on terms of
payment of rent or the provision of any
other consideration or otherwise, it
shall not be lawful for any person to
evict the soldier's dependant from the
dwelling-house unless:

@) the soldier's dependant has
failed to comply with the terms
and conditions (if any) on
which the soldier's dependant
was permitted to occupy the
dwelling-house, and

(b) the person seeking to evict the
soldier's dependant has
obtained the leave of the court.
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In this s

ection:

soldier’s dependant means

(@) parent of a member of the Forces or of
a member of the United Nations
Forces,
or
(b) female dependant of a member of the
Forces or of a member of the United
Nations Forces.
Combat Sports 38 Clothing at weigh-in Gender identity Binary concept of Sport 1 Not directly
Requlation 2009 Intersex status gender used for covered by the s.
A combatant’s weight for the purposes of a regulation of uniform. 42 (sport)
professional combat sport contest is taken to Excludes those exemption as the
include: identifying as neither discrimination
. male nor female and is does not pertain
@ In t_he case of a male combata_nt—the of uncertain application to participation in
welght of the combatant's boxm_g or in relation to intersex any competitive
similar shorts but no other clothing, or people. sporting activity
(b) in the case of a female combatant— per se.

the weight of the combatant’s boxing
or similar shorts and a light-weight shirt
or sports-type brassiere.

Despite the
Interpretation Act 1987
and Norrie's Case,
there is no option
provided to people who
do not identify as either
male or female to
choose whether they
prefer to have their
shorts or shorts and
light-weight shirt or
sports-type brassiere
weighed.
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Local 15V Lump sum benefit on retirement Gender identity Provision does not Employment 2
Government and . . accommodate those
Other Authorities @ Sgr?tjﬁgbzgrs(‘ia:ttlr?ig igft’ic\)l\;lhserfee?re dto I e il who identify as neither
(Superannuation) as the former contributor): male nor female.
Act 1927 No 35 ' : g
@) being a male, ceases to be G_lven th_e SEE]
employed by,a council on or differentiates betwee_n
after the day on which he males s females, L
. . is unclear which age
attains the age of sixty years "
and before he attains the age applles for the
of sixty-five years retlre_mem of a person
’ who is neither male nor
(b) being a female, ceases to be female.
employed by a council on or . -
after the day on which she W|t_hout examining e
attains the age of fifty-five p_ollcy ba_15|_s for_thls
years and before she attains dlfferentlatl_on, It may
the age of sixty-five years, or B AT METEE
! person (legally
(c) attains the age of sixty-five recognised as male or
years, the board shall pay to female) is detrimentally
the former contributor the total affected by its
amount standing to the credit application.
of the former contributor in his
or her servant’s account.
Payroll Tax Act 13A  Paternity leave Gender identity Query whether Employment 2 s. 31 (pregnancy,
2007 No 21 . exemption regarding childbirth or
Q) Wages are exempt wages if they are Intersex status

paid or payable to an employee in
respect of paternity leave, being leave
given to a male employee in

Sexual orientation

maternity/paternity
leave available to
female partner of

breastfeeding)
exemption may
apply to s.53 in

connection with the pregnancy of a p;ﬁ?nnein\,t\,ﬁgrjgg Sorr] ot any event.
woman with his unborn child or the i%entify as male or

birth of his child (other than sick leave, female

recreation leave, annual leave or any )

Table of potentially discriminatory legislation Page 58



http://www.legislation.nsw.gov.au/maintop/view/inforce/act+35+1927+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+35+1927+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+35+1927+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+35+1927+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+35+1927+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+21+2007+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+21+2007+cd+0+N

NSW Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination
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Other
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similar leave).

Paternity leave does
not extend to
individuals whose
partner is having a
child but whose child is
not the individual's
child. E.g. a lesbian
woman whose partner
is having a child.

Duties Act 1997
No 123

104B Exemption—transfer of residential
land

Q) No duty is chargeable under this
Chapter on a transfer, or an agreement
for the sale or transfer, of residential
land if:

(@) as a result of the transfer or
agreement, the property is or
will be held by a married
couple or de facto partners as
joint tenants or as tenants in
common in equal shares, and

(b) the residential land:

() is land on which there
is a dwelling that,
when the transfer of
dutiable property
occurs, is used as the
principal place of
residence of the
married couple or de
facto partners, or

Marital/relationship
status

(Sexual
orientation)

Threshold of 2 years
applies to de facto
couples but not
married couples.

Discrimination is
primarily on the basis
of marital status but
also indirectly
discriminatory on other
bases identified.

Financial
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@

©

(d)

(€)

(i) is a parcel of vacant
land, or land on which
there is a building
under construction,
and the married couple
or de facto partners
intend to use the
residential land as the
site of a dwelling to be
used as their principal
place of residence,
and

the residential land is used
solely for residential purposes
and not for any other purpose
(such as a commercial,
industrial or professional
purpose), and

both the transferor and the
transferee are the married
couple or one of them or the
de facto partners or one of
them and no other person is a
party to the transfer, and

in the case of de facto
partners, the parties to the
relationship have lived in the
relationship for at least 2 years
before the date of the transfer.

For the purposes of subsection (1) (c),
the use of not more than one room on
the land for a non-residential purpose
is to be disregarded, if the use relates
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to a business or undertaking that is
primarily conducted elsewhere.
3) Land may be the subject of an

exemption under this section even if it

is partly held by another person who is

not a part of the married couple or one

of the de facto partners.
Transport 23 Benefit at age 65 years after 10 Gender identity Binary concept of male | Financial 2 May be covered
Employees years service and female used. by s 41A or 41B

: Intersex status A .

Retirement 4) Notwithstanding the provisions of e Tl exemptions

Benefits Act 1967
No 96

subsections (1), (2) and (3), where a
contributor, not being a contributor
referred to in paragraph (b) or (c) of
subsection (3), so elects, there shall be
paid from the Fund in lieu of the whole
or part, as he specifies in the election,
of the lump sum benefit to which he
would, but for the election, be entitled
under subsection (1), (2) or (3):

(@) in the case of a male
contributor:
() a pension for himself
for life from the day
following his

retirement, or

(i) a pension for himself
for life from the day
following his retirement
and five-eighths of that
pension for his widow
(being his wife at the

Sexual orientation

appear to exclude
persons who identify
as neither or both
male/female.

Provision also
discriminates on the
basis of sexual
orientation - a widow
(who is the wife of a
male contributor)
receives a pension but
a de facto appears to
be excluded.

The distinction based
on sex also has
potential to
detrimentally impact on
intersex people, who
may be legally
recognised as one sex
but possess the sex
characteristics that

depending on
whether the
definition of a
"superannuation
fund" (which is
broadly defined)
is met
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)

date on which the lump
sum benefit becomes
payable) for her life
from the day following
his death, or

(b) in the case of a female
contributor, a pension for
herself for life from the day
following her retirement.

Where a contributor makes an election
under this section whereby a pension
for the contributor, as referred to in
subparagraph (i) of paragraph (a), or in
paragraph (b), of subsection (4), is
payable from the Fund and the
contributor’'s age, in complete years, at
the date the lump sum benefit would,
but for the election, have become
payable is included, in the case of a
male contributor, in Schedule 4, or, in
the case of a female contributor, in
Schedule 6, the amount of the pension
payable to the contributor shall be
ascertained by multiplying the
appropriate amount set out in
Schedule 4, or Schedule 6, as the
case may be, by the amount of the
lump sum benefit and dividing the
product by ten thousand.

Other provisions:

Schedule 4  Conversion of lump sum of

would justify the
treatment afforded to
the other sex.
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$10,000 Fortnightly
Pension—Men
Schedule 6 Conversion of lump sum of
$10,000 Fortnightly
Pension—Women
Transport 23A Extension of rights to spouse Marital status Person must have Financial 2 s 41A or 41B
Employees pensions (Sexual been in de facto exemptions
Retirement ) This section applies to a contributor orientation) relationship for at least depending on
Benefits Act 1967 on app . 3 years whereas this is whether the
No 96 (the penspner) i ma(je L) SRR not required for definition of a
umn;(:‘i;:eocrt'g:éi (iﬁ10(2 é'g ;T:?OWhO married persons. "superannuation
relationship after becoming entitled to DTS IO TS e (e S
4 pension Ender this Act g those in same sex broadly defined)
P ’ relationships . is met
) If a pensioner dies on or after the

commencement of this section leaving
an eligible widow or de facto partner,
there is payable to the eligible widow
or de facto partner:

(@) if the deceased pensioner and
eligible widow or de facto
partner had been married or
been in a de facto relationship
for 3 years or more
immediately before the
pensioner’'s death—a pension
at the rate of five-eighths of the
pension the deceased
pensioner was receiving, or
entitled to receive, immediately
before death, or

(b) if the deceased pensioner and
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eligible widow or de facto
partner had been married or
been in a de facto relationship
for less than 3 years
immediately before the
pensioner’s death—a pension
as referred to in paragraph (a),
but reduced on a pro rata
basis according to the
proportion that the period of
the marriage or relationship
bears to 3 years.
Assisted Use of “woman” throughout Act in relation to Gender identity On one reading, may Health 3
Reproductive ART treatment. Intersex status restrict access by a
Technology Act 4 Definitions person who doesn't
2007 No 69 identify as a woman
ART treatment means assisted reproductive but has female
technology treatment being any medical reproductive systems
treatment or procedure that procures or and wishes to use
attempts to procure pregnancy in a woman by ART. Not clear
means other than sexual intercourse, and whether a person who
includes artificial insemination, in-vitro does not identify as a
fertilisation, gamete intrafallopian transfer and woman but has a
any related treatment or procedure that is reproductive capacity
prescribed by the regulations. would be treated.
Births, Deaths 32B  Application to alter register to Gender identity This prevents Family and 2 & | s40(5) - not
and Marriages record change of sex Intersex status individuals who are relationship law | 4 unlawful to refuse
Registration Act ) A person who is 18 or above: married and have Identity to change official
1995 No 62 ' undergone sex documents record of a
(@) whose birth is registered in affirmation surgery person's sex if the

New South Wales, and

(b) who has undergone a sex

from changing their
gender and remaining

person is married.
Section 43A — not

Table of potentially discriminatory legislation

Page 64



http://www.legislation.nsw.gov.au/maintop/view/inforce/act+69+2007+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+69+2007+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+69+2007+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+69+2007+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+62+1995+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+62+1995+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+62+1995+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+62+1995+cd+0+N

NSW Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
affirmation procedure, and married. discriminatory to

(c) who is not married,

may apply to the Registrar, in a
form approved by the Registrar, for
alteration of the record of the person’s
sex in the registration of the person’s
birth.

See also:
32D  Alteration of register

32DA Application to register change of
sex

It also prevents
individuals who have
not undergone sex
affirmation surgery but
who identify as another
gender to change their
gender on the
Register, which is
discriminatory on the
basis of gender identity
and intersex status.

Note, Norrie’s case
provides that
individuals can be
registered as sex non-
specific.

make or keep
records to be kept
in a way that
doesn’t allow for
the designation of
sex other than
male or female.

Superannuation
Act 1916 No 28

10AB Contributions according to scale
graduated by age etc

Except where otherwise provided by this Act:

(@) the amount of contribution to be paid
by a contributor shall be based upon
the number of units of pension for
which the contributor contributes, upon
the sex of the contributor, and, in the
case of a woman contributor, upon
whether she contributes for a pension
payable at the age of 55 years or 60
years, and shall be in accordance with
the tables of contributions fixed by or

Gender identity

Intersex status

Binary concept of
gender adopted given
different standards are
adopted for males and
females.

How do provisions
apply to those not
identifying as “male” or
“‘woman” — possible
that their spouses
would be left out of
payment of pension?

Financial

Likely to be
covered by s 41A
or41B
exemptions
relating to new
and existing
superannuation
fund conditions
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(b)

10AG
@)

under this Act, and

the amount of contribution to be paid
by the contributor in respect of:

@

(ii)

(iii)

a unit for which the contributor
commences to contribute as
from the contributor’s entry
payment day shall be based
upon the age of the contributor
at the contributor’s entry
payment day,

a unit for which the contributor
commences to contribute as
from the contributor’'s annual
adjustment day in any half-
year shall be based upon the
age of the contributor at the
contributor’'s annual
adjustment day in that half-
year, or

a unit for which the contributor
contributes as from the
contributor’s exit day shall be
based upon the age of the
contributor at the contributor’s
exit day.

Cost of units of pension

For the purposes of this Division, and
notwithstanding anything contained in
this or any other Act, the cost of a unit
of pension is, in relation to an
employee:

Note use of terms
male, woman and
female throughout the
Act.
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@)

(b)

who was a contributor at 30
June 1963 and has continued
to be a contributor since that
date, and:

@)

(ii)

(i)

who, being a woman
contributor, elected to
contribute at the rate
prescribed for
retirement at the age
of 55 years—$450.90,

who, being a woman
contributor, elected to
contribute at the rate
prescribed for
retirement at the age
of 60 years—$395.54,
or

who is a male
contributor—$396.90,
or

who commenced or
commences to contribute after
30 June 1963 and:

@

(ii)

who, being a woman
contributor, elected to
contribute at the rate
prescribed for
retirement at the age
of 55 years—$534.40,

who, being a woman
contributor, elected to

contribute at the rate
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prescribed for
retirement at the age
of 60 years—$468.80,
or

(iii) who is a male
contributor—$499.68
in respect of each of
the first 2 units, and
$493.28 in respect of
each subsequent unit.

2) Notwithstanding subsection (1), where
an employee who, being a woman,
elected to contribute at the rate
prescribed for retirement at the age of
55 years has attained the age of 60
years on or before her entry payment
day, annual adjustment day or exit
day, the cost of a unit of pension for
which she commences to contribute on
or after that day shall, for the purposes
of this Division, be the cost applicable
had she elected to contribute at the
rate prescribed for retirement at the
age of 60 years.

Note other provisions:

30 Pensions to spouse or de facto
partner on death of contributor
31 Pension to spouse or de facto

partner on death of pensioner
32AA Extension of sec 32A to certain
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cases where spouses or de facto partners
die contemporaneously

40 Male pensioner sentenced to
imprisonment

@) Where any male pensioner is in prison
for any period in excess of one month:

(@) his spouse or de facto partner
may be paid during any such
period of imprisonment
pension for the spouse or de
facto partner and in respect of
any children of the pensioner
or the spouse or de facto
partner that would have been
payable under sections 31 and
32D if the pensioner were
dead, or

(b) in any other case, pension
may be paid in respect of any
children of himself or his
spouse or de facto partner in
accordance with the provisions
of section 33 as if the
pensioner were dead.

2) Any amount payable to a spouse or de
facto partner or in respect of children in
accordance with paragraphs (a) and
(b) of subsection (1) shall be deducted
from any pension payable to the
pensioner and the balance of such
pension shall be paid to him or to such
person including his spouse or de facto
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©)

41

partner, or a person on behalf of his
children, as STC determines.

Any payment made by STC under the
authority of this section shall:

@) be as valid as if made by way
of pension to the pensioner,
and

(b) not exceed the amount of
pension which but for his imprisonment
would have been payable to the
pensioner.

Woman pensioner sentenced to
imprisonment

Industrial
Relations Act
1996 No 17

4

Adoption leave is leave taken by a
female or male employee in
connection with the adoption by the
employee of a child under the age of
18 years (other than a child who has
previously lived continuously with the
employee for a period of at least 6
months or who is a child or step-child
of the employee or of the employee’s
spouse).

Adoption leave consists of:

@

(b)

an unbroken period of up to 3 weeks at
the time of the placement of the child
with the employee (short adoption
leave), and

a further unbroken period in order to
be the primary care-giver of the child

Gender identity
Intersex status

Relationship status

Binary concept of
gender used. Definition
would not appear to
apply to those who
identify as neither
female nor male ]

Employment

However Norries Case
and Interpretation Act
1987 suggest that
adoption leave would
extend to any
employee in
connection with the
adoption of that child.

Exception is not
treated equally for
children of married
couples and children of

Comment [L&R12]: Norrie's Case
and Interpretation Act 1987 suggest
that adoption leave would extend to any
employee in connection with the
adoption of a child.
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(extended adoption leave). de facto couples, but
there appears to be a
justification for this i.e.
that leave is not
required where the
adoption is a mere
formality as the child
has already been living
in the household.
Surrogacy Act 30 Medical or social need for Gender identity Binary concept of Family and 5
2010 No 102 surrogacy arrangement must be gender adopted. relationship law
demonstrated Definition appears to .
i exclude from !ndlv[duals e
@) The Court must be satisfied that there surrogacy identify as
is a medical or social need for the arrangements neither or both
surrogacy arrangement. male or female
2) There is a medical or social need for a
surrogacy arrangement if:
(@) there is only one intended
parent under the surrogacy
arrangement and the intended
parent is a man or an eligible
woman, or
(b) there are 2 intended parents under the

surrogacy arrangement and the
intended parents are:

@) a man and an eligible woman,
or
(ii) 2 men, or

(iii) 2 eligible women.
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In-this-Chapter: .
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of the adopted person-and who:
I(a') iS-sf e.;.' oR the adopted persons © gF #hal '
or
i i i
) 1S58 PEISOWRO Fltle Q. ecto Se_ eran |
another-State-the Commonwealth-orof-a
persen’s
father
) .  hei : le . ) . . : . 5
1919 plo b8 {male-orfemale)ofthe body ofany person genderused-inthis
Intersex-status i
. provision-
& ’.“I ere unde the-te ﬁns oFany-instriment .
{arthe-heirorheirs eithe body-ofany persen; male-or female-(which
oF ;
b4 . . ' hei . HRpacts-1po tlﬁe
v or heirs.§ , . .
female of the body of any person,
the property shallvestas follows:
Vi . ‘
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include any person who is shown on
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fathered a child).

Comment [L&R14]: Norrie's Case
and Interpretation Act 1987 suggest
that any heir will be entitled to property
in accordance with this section.
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of daughters-of such-person-as-tenants-in
common-per-stirpes-
6 Se_ _stluet on-otimplied-covenants-and
gtl. Erprov S'QI plied-n-a _deed b.* virtue-of
singularorplural-number-or-the maseuline
. >
g€ elle = _alllae ead as aise importi gﬂ_
females-as the case mayrequire:
. e loa . . . icabl 5
1919No6 antinn ac t o farme in thic CSahadil Lt ot adopted. Does not Comment [L&R15]: Norrie's Case
ARGtk Tt ToEATotaES haveregard-tothose and Interpretation Act 1987.
2-Such-parties-may SE.QSE"EHEE the fe e PErSORSW Fe 'd. e iy
?EEE o EIE’.ElSEIl:fEG.EIEpHF.EHIH be ine.
i )
forms-in-the-second-column-
. . . . . " . Comment [L&R16]: Norrie's Case
Crimes non-invasive-sample-means-any-ofthe Referencetobreasts  NeotApplicable >
— . . . . . . Gende{_}denm’y s and Interpretation Act 1987 suggests
(Administration-of | fellowing-samples-of-human-biclogical-material: Intersex.status ofafemaleora that this should apply to any person
Sentences)Act transgender-person who has breasts.
1999 No-93 - i who-identifies-as-a
Preath-analysis-orotaenmise; female" may-exclude
has-breasts-
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T

tar +atry
HREFSEXotatusS

Comment [L&R17]: Norrie's Case
and Interpretation Act 1987 suggest
that this would extend to any person
who has a vagina or surgically
constructed vagina.
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g
Comment [L&R18]: Norrie's Case
and Interpretation Act 1987 suggest
that this section would apply to any

|_person with breasts.
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Comment [L&R20]: Norrie's Case
and Interpretation Act 1987 suggest
that this section would be interpreted to
apply to the parents of a child,
regardless of their sex or gender.
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. . her i
dead-errefuses-orrefuse
thefather:
: finiti . . . . 5
W_ Gender-identity _eten_nte_tly . lot-Applicable
R T woman-means-afemale-human GISern atory
and Other circumstances-where-a
Prohibited it . : |
{H-A-person-commits-an-offence-if-the-person -
2003 No-20 S W o organs-and-be-capable Comment [L&R21]: Norrie's Case
FHORaR T PIaEES e R ai- SRty 9 e of-having-child-but and Interpretation Act 1987 suggest this
animal: does not id em'ﬁ_! as section would be interpreted to apply to
. . all persons who have reproductive
{2-Aperson-commits-an-offence-if the person woemah- organs.
) : | i
reproductive-tract:
havertextracted-themalh
. . . . . . Comment [L&R22]: Norrie's Case
M 3-Objects Genderidentity Binanyrconceptof Not-Applicable | 5 and Interpretation Act 1987 suggest
Relations-Act ()to-prevent and-eliminate-discrimination-in Intersex.status gender-adepted: that this section would be interpreted as
1006 Mo 17 . . Discriminatory-to-these ensuring equal remuneration for all
l Hre-eqt who-do-notidentify-as people.
remunerationformen-and-women-doing-work -
A | either:
2% ;.s E.EQ'SEG he-providedin-awardso
(L} The-Con lss o Aust 9'; applﬁeatls.
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b | . . :
men-and-women-doing-work-of equal-or
comparable-value:
1996 No 17 (2 Maternity leave isleave taken by a lemale Query whether
employee-in-connection-with-the-pregnaney.-of T
the-birth-of a-child-following-the pregnaney—of someone-who-doesn’t
) . : . 'Id.e thy-as-ie al_e give
#0-TFransferto-asafejob
. . "
of afemale-employee-is; because-of her
reeding. ati
or-safety-of the-employee-or-of herunborn-or
s te. b. e-made o the-basis-ot-a-medica
ce .“ ca o supﬁ pl ied-by-the-employee-and-of-the
Health-and-Safety-Act 2011
. it . lace. . ) finiti : . 5
{Metalliferous includes"any-place
vein;lode-orreefwherein
— . f . . it
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that this section would extend to all
people working in metalliferous mines.
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Comment [L&R25]: Norrie's Case
and Interpretation Act 1987 suggest
that a spouse or partner extends to any
spouse or partner regardless of their
sexual orientation or gender identity.

Comment [L&R26]: Norrie's Case
and Interpretation Act 1987 suggest
that the Pap Test Register would
extend to any person with a cercix.
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1978 No-144 case-of a-womanincludes-breasts- Intersex-status Excludes person-with (Comment [L&R27]: Norrie's Case )
breasts-who-do-not and Interpretation Act 1987 suggest
identify-as-a-woman- that this section would extend to any
) |_person with breasts. |
( Chi 3 Definiti . . . i icabl 5
Act 1996 No 76 T ”, ) - - forpersonto-become Comment [L&R28]: Norrie's Case
fertiisation-procedure-means: Intersex-status it | and Interpretation Act 1987 suggest
{(a)-the artificial-insemination-of a-woman.of identify-as-a-woman?2 that this section would extend to any
! : person who is able to have a fertilised
(b)-the-procedure of transferring to a woman's Lovum inserted into their body. J
body-an-evum-{whetherornotproduced-by
; fartil . ’
{c)-the procedure of transferring to a woman's
body-an-evum-fwhetherornotproduced-by
her}-orboth-the ovum-and-sperm-to-enable
fartilisati : in-her body.
Hany-otherprocedure forthe-assisted
-  hi . ;
regtilations:
. . . il of . : ) 5
2806 h080 deceased-person Gender-identit genderadopted: Comment [L&R29]: Norrie's Case
i ST TR Reference to and Interpretation Act 1987 suggest
{2)-A-person-who-has-pessession-orcontrol-of Sexualorientation | spouse/partner that any surviving spouse or de facto
a-willof-a-deceased person-must-allow-any £ 11 partner (regardless of their sex or
one-or-more-of the-following-persens-to-inspect ; o gender) can inspect the will of a
. X - ; opposite-sex-implies deceased person.
© QEQ“E_ sopies-otthe-wil-(at-their-ow sex-as-hetnrgorh-male
expense): ;
- ’ :
{whetherof the same-orthe
. . : | ]
Comment [L&R30]: Norrie's Case
. . R . . . 5 and Interpretation Act 1987 suggest
Vietims Rights 18-Definitions Genderidentity Exeludes-those-whe Not-Applicable s that this section would extend to the
and-Support-Act arepregnantthatde foetus of any pregnant person.
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: - e el | - - -
procedure)-ofthe foetus-of a-pregnantwoman;
whetheroernetthe-woman-suffers-any-other
harm-
Page 84
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4, NORTHERN TERRITORY

NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
Child Protection | 31 Power to take photographs Gender It is possible that Bodily searches | 1
(Lfeno_ler Q) A police officer receiving a report made in identity pa”"?‘.”"?‘.r .
Reporting and erson under this Part may require the Intersex sensitivities in
Registration) Ee ortable offender: yreq conle relation to breasts
Act P ’ peop may not extend to
(a) to be photographed; or an intersex or
gender diverse
(b) to expose any part of his or her body to person may not be
enable that part of the body to be protected by
photographed by the police officer or a section 31(2) as it
person authorised by the police officer. applies to females
and transsexuals.
2) A po_lice officer cannot, under this section_, Term implies binary
require a reportable offender to expose his or :
; . construction of both
her genitals, the anal area of his or her buttocks
genders, excludes
or, for females or transgender people who
identif ¢ | heir b people of both or
identify as females, their breasts. neither sex. Note.
) A photograph taken under this section must be "he"/"she", used
taken: frequently in the
Act.
(a) in a place where no members of the _
public are present; and Norries Case and
Interpretation Act
(b) if practicable, by a person who is the 1978 suggest that
same sex as the reportable offender. references to “he
and “she” should
34 Reporting by remote offenders not be interpreted
broadly to include
1) If a reportable offender resides more than 100 intersex and
km from the nearest police station, the gender diverse
reportable offender, or a person entitled to make people. Ho‘yvever,
the report on his or her behalf, need not comply the phrase “each
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affected discrimination exemptions
with a time limit concerning the making of a other gender” in the
report in person under this Part if: Acts Interpretation
Act 1978 has not
(a) he or she contacts the Commissioner been considered.
before the time limit expires; and
(b) the Commissioner agrees to allow the
report to be made at a specific time that
is after the time limit expires and at a
specific place; and
(c) before the time limit expires, he or she
provides the Commissioner by
telephone or other means acceptable to
the Commissioner with the information
required to be reported.
Court Security 8 Searches Gender It is unclear how Bodily searches | 1
Act 3) A frisk search may only be performed by: identity, this provision wil

@

(b)

a security officer of the same sex as the
person being searched; or

where a security officer of the same sex
as the person being searched is not
available to perform the search — by any
other person of the same sex who
agrees to a request by a security officer
to perform the frisk search.

intersex status

apply to individuals
who may identify as
neither or both
male or female.

An intersex person
may be legally
recognised as one
sex but feel more
comfortable being
searched by an
officer of a different
sex.

Best practice would
be for such
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individuals to
choose the sex of
their searcher.
Disability 26 Searching resident of secure care facility Gender It is unclear how Bodily searches | 1
Services Act Q) The CEO may authorise a public sector identity this prov!S|o_n_W|II
. . . apply to individuals
employee of the Agency at a residential facility Intersex status ) -
X . who may identify as
(the authorised employee) to search a resident ith both
of the facility (including anything found on or with nerher or bo
. male or female.
the resident).
2) The authorised employee may search a resident gr;méirfgxaﬁ)lerson
only if the employee reasonably believes it is y be legaly
. recognised as one
necessary to do so to prevent the resident from
harming himself or herself or others sex but feel more
' comfortable being
The authorised employee must: searched by an
. officer of a different
(@) be someone who is of the same gender se
. X.
as the resident; and
Best practice would
(b) conduct the search in the presence of be for such
an adult who: individuals to
choose the sex of
(i) is of the same gender as the their searcher.
resident; and
(i) is nominated by the resident or,
if the resident fails to do so, by
the authorised employee.
Police 4 Interpretation Gender It is unclear how Bodily searches | 1
Administration identity; this provision will

intimate procedure includes the following procedures:

apply to individuals
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Act (n) in the case of a female: intersex status | who may identify as
(iii) examining the breasts; neither or both
! male or female.
(iv) taking a sample from the An intersex person
breasts by swab or washing; may be legally
recognised as one
v) taking a sample from the sex but feel more
breasts by vacuum suction, comfortable being
scraping or lifting by tape; and searched by an
officer of a different
(vi) taking a photograph, or an Sex.
|mpr:es§|on or cast, of a wound Best practice would
to the breast. be for such
individuals to
120E Search of females choose the sex of
(1) A search of a female under this Division shall be their searcher.
carried out only:
(a) by a female member of the Police Force;
(b) by a medical practitioner authorised by a
member to carry out the search; or
(c) where there is neither a female member
nor a medical practitioner available — by
a female person authorised by a
member to carry out the search.
144 Search of persons in lawful custody
4) Any search carried out pursuant to subsection
(1) shall, wherever practicable, be carried out by
a member of the same sex as the person
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searched.
Prisons 52 Meeting of male and female prisoners Gender It is unclear how Bodily searches | 1
(7Correctio} nal Male and female prisoners in a prison must meet only identity; this provision will Criminal
Services) Act on such terms and conditions as the Director thinks fit intersex status | apply to individuals
’ who may identify as
53 Children may be accommodated neither or both
Q) The Director may allow a female prisoner who male or female.
gives birth to a child or who has children under An intersex person
the age of 5 years, to have that child or those may be legally
children accommodated with her in a prison. recognised as one
2) The Director must provide adequate sex but feel fore
. . comfortable being
accommodation for the children of a female searched by an
prisoner allowed under this section to have her : ;
; - : ; officer of a different
children accommodated with her in a prison. sex
59 Director may order search Best practice would
3) A male prisoner must be searched only by a be for such
male officer and a female prisoner must be individuals to
searched only by a female officer. choose the sex of
their searcher.
A person may be
pregnant, or have
given birth to a
child, but not
identify or be
legally recognised
as a "female"”
Terrorism 4 Preservation of privacy and dignity during Gender People who do not | Bodily searches | 1
(Emergency search identity; identify as female

Powers) Act

(6) The police officer must not search:

intersex status

may have breasts
and be deprived of
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@) the genital area of the person searched; the protection of
or this provision.
(b) the breasts of a female or of a
transgender person who identifies as a
female,
unless the police officer suspects on reasonable
grounds that it is necessary to do so for the purposes of
the search.
Domestic and 11 Intimate personal relationship Gender Definition excludes | Family and 1
Family Violence o . . . identity relationships where | relationship
4) An intimate personal relationship may exist
Act whether the 2 persons are the same or the SIS R | EW
oDDOSIte Sex P identifies neither or
PP : both male or
female.
Administrators 4. Pension payable Gender Legislation adopts Financial 2 s 41A or 41B
Pensions Act identity; a binary concept of exemptions

Q) Subject to sections 6 and 7, there is payable to a
person who became the Administrator at any
time after the commencement of the
Administrators Pensions Amendment Act 1999
and who:

(d) held that office for a period of not less
than 5 years — an annual pension for life
equal to 60% of the annual basic salary
payable to him or her immediately
before he or she ceased to hold that
office;

(e) held that office for a period of less than
5 years:

intersex status

gender for
determining
eligibility for
pension and
eligibility for spouse
or de facto pension.

depending on
whether the
definition of a
"superannuation
fund" (which is
broadly defined) is
met
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() if the Commissioner within the
meaning of the Public Sector
Employment and Management
Act is satisfied that his or her
ceasing to hold the office arose
from a mental or physical
incapacity to perform the duties
of that office; or

(i) if he or she ceased to hold that
office for reasons other than
voluntary retirement or the
expiration of the period of his or
her appointment,

an annual pension for life equal to 60%
of the annual basic salary payable to
him or her immediately before he or she
ceased to hold that office; or

) held that office for a period of less than
5 years due to voluntary retirement or
the expiration of the period of his or her
appointment — an annual pension for life
equal to A% of the annual basic salary
payable to him or her immediately
before he or she ceased to hold that
office, where:

(years served as Administrator )
A% =60% x (5),

and with a part year being taken into account as a
fraction of a whole year calculated on the basis of days.
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5 Pension of spouse or de facto partner

Q) Subject

to sections 6 and 7, where an

Administrator in office, or a former Administrator
receiving or entitled to receive a pension under

this Act,
facto pa
payable

dies leaving a surviving spouse or de
rtner (the surviving partner), there is
to the surviving partner for life a pension

at two-thirds of the rate of pension:

(@) that would have been payable to the

(b)

Administrator had he or she retired
immediately before the date of his or her
death and been eligible to receive a
pension under this Act; or

payable to the former Administrator
(disregarding any amount of reduction of
pension pursuant to section 7)
immediately before the date of his or her
death,

as the case may be.

Adoption of
Children Act

3 Interpretation

spouse means a person who is married or who is living
in a traditional Aboriginal marriage in relation to the man
or woman to whom he or she is married or with whom
he or she entered into the traditional Aboriginal

marriage.

traditional Aboriginal marriage means a relationship
between an Aboriginal man and woman that is

recognised as a
or group to whic

traditional marriage by the community
h either Aboriginal belongs.

Indirect
discrimination
on the
grounds of
sexual
orientation

The legislation
discriminates
against
relationships
between LGBTI
people by limiting
the definition of
spouse (and the
ability to enter into
a joint adoption) to
a person who is

Family and
relationship law

Table of potentially discriminatory legislation

Page 92



http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/1513e6cd025f23556925791700115c88?OpenDocument
http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/1513e6cd025f23556925791700115c88?OpenDocument

NT Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

4)

14
@

For the purposes of this Act, a reference to 2
persons or a couple in relation to a joint adoption
of a child under this Act is a reference to:

(@) a man and woman who are married; or

(b) an Aboriginal man and woman who are
living together in a traditional Aboriginal
marriage.

Adoption by one person

Subject to this section, the Court shall not make
an order for the adoption of a child in favour of
one person (not being a person to whom section
15 applies) unless:

(c) the child is under the guardianship of the
Minister; and

(d) it is satisfied that, in the opinion of the
Minister, exceptional circumstances
exist that make it desirable to do so.

(2) A person referred to in subsection (1) does not
include a person who is married or has entered into a
traditional Aboriginal marriage and who is not living
separately and apart from his or her spouse.

77.

Witnessing of consent

A person shall not subscribe his or her name as
a witness to the signature of a person to an
instrument of consent to the adoption of a child
unless:

@) he or she is satisfied as to the identity of

married or living in
a traditional
Aboriginal marriage
as between a man
and a woman.

The legislation
prevents de facto
couples (other than
persons living in a
traditional
aboriginal
marriage) from
adopting a child as
a couple.

The legislation
potentially prevents
persons identifying
as neither or both
male or female,
from witnessing
documents by
referring only to "he
or she". This would
depend on the
interpretation of
"each other
gender".
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the person signing the consent;
(b) he or she takes such steps as are
prescribed to satisfy himself that the
person signing the instrument
understands the effect of the consent;
and
(c) the instrument bears the date on which
he or she subscribed his or her name as
a witness.
MAXIMUM PENALTY: 40 PENALTY UNITS.
Guardianship of | mother and father Sexual Act tends to Family and 3
Infants Act orientation assume a child has | relationship law
Gender a mother and
. . father. Unclear how
identity

this would operate
in relation to
families where the
parents are of the
same Ssex or
include a person
that identifies as
neither or both
male or female.

This is inconsistent
with Status of
Children Act SS5DA
where partners of
birth mothers are
recognised as
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NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
parents
Births, Deaths Part 4ARegistration of change of sex Gender Prohibits a person Family and 2 & | s40(5) - not
and _Marrl_ages 28A  Definitions identity who is marrled from | relationship law | 4 unlawful to re_fu_se
Reaqistration Act Intersex status changing his or her Identit to change official
In this Part: sex in the register. y record of a
documents.

recognition certificate means a certificate that:

(a) is issued under a law that recognises
that a person who has undergone
sexual reassignment surgery may have
changed sex; and

(b) is issued in respect of a person who,
having undergone sexual reassignment
surgery, has changed sex; and

(c) states the sex of that person as so
changed.

sexual reassignment surgery means a surgical
procedure involving the alteration of a person's
reproductive organs carried out:

(@) to assist a person to be considered to be
a member of the opposite sex; or

(b) to correct or eliminate ambiguities
relating to the sex of the person.

28B  Application to register change of sex
@) An adult:

(€)) whose birth is entered in the Register;

It also prevents
individuals who
have not
undergone sex
affirmation surgery
but who identify as
another gender to
change their
gender on the
Register, which is
discriminatory on
the basis of gender
identity and
intersex status.

Note, Registrar has
confirmed
registration as sex
non-specific is
already permitted in
Northern Territory.

person's sex if the
person is married.

s 43A - allows
records to be kept
in a way that
doesn’t allow for
the designation of
sex other than
male or female.
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NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
and
(b) who has undergone sexual
reassignment surgery; and
(c) who is not married;
may apply to the Registrar, in a form approved by the
Registrar, to register a change of the person's sex.
Anti- 4 Interpretation Gender Query whether the | Health 4 Section 31
SEETIEEER man means a member of the male sex irrespective of il LR R TTETI /e Sport CIEETEmE,
Act P 1978 applies to P childbirth or

age.

woman means a member of the female sex irrespective
of age.

54 Pregnancy or childbirth

Nothing in this Act makes it unlawful for a person to
discriminate against a man on the ground of sex by
reason only of the fact that that person grants to a
woman rights or privileges in connection with pregnancy
or childbirth.

56  Sport

Q) A person may restrict participation in a
competitive sporting activity:

(@) to either men or women, if the restriction
is reasonable having regard to the
strength, stamina or physique
requirements of the activity; or

(b) to people who can effectively compete;

negate differences
between "man" and
"woman".

Protections against
discrimination in
relation to
pregnancy and
childbirth may not
extend to people
who are neither or
both male or
female that are
pregnant.

Permits
discrimination in
certain competitive
sporting activities
against people who
are neither or both
male or female.

breastfeeding)
Section 42 (Sport)
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another woman undergoes, with the consent of
the other woman, a fertilization procedure as a
result of which she becomes pregnant, the other
woman is, for all purposes of the law of the
Northern Territory, to be presumed to be a

identifies as a
gender other than
female but is
nonetheless able to
become pregnant
(eg. trans or

NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
or
(c) to people of a specified age or age
group; or
(d) to people with a general or specific
impairment.
2) Subsection (1)(a) does not apply to a sporting
activity for children who have not attained 12
years of age.
?3) In this section, competitive sporting activity does
not include:
(@) the coaching of people engaged in a
sporting activity; or
(b) the umpiring or refereeing of a sporting
activity; or
(c) the administration of a sporting activity;
or
(d) a prescribed sporting activity.
Status of 5DA  Rule relating to parentage — female de facto Gender Consider scenario Family and 5
Children Act partners identity involving female relationship law
2) Where a woman who is the de facto partner of Intersex status ) [T D
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NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
parent of: intersex man,
- gender diverse
(@) the unborn child; and individual).
(b) a child born as a result of the
pregnancy.

2) A presumption of law that arises by virtue of
subsection (1) is irrebuttable.

?3) In a proceeding in which the operation of
subsection (1) is relevant, a woman's consent to
the carrying out of a fertilization procedure in
respect of her de facto partner is to be
presumed, but that presumption is rebuttable.

. . L . - . . Comment [L&R31]: Norrie's Case
First Home 3) An ap_phcant is |_neI|g|bIe fora fII"St home owner Geno!er Use o_f he_ anc_j Financial 5 Tl e e g s
Owner Grant grant if the applicant or the applicant's spouse or | Identity "she" implies binary that references to "he" and "she" should
Act de facto partner: construction of both not be interpreted broadly to include

) genders, excludes intersex and gender diverse people.
(a) could have successfully applied for a people v(/ho are However, the phrase "each other
first home owner grant under this Act or both or neither gender" in the Acts Interpretation Act
a corresponding law in respect of an S S [ Z= GRS
. ; . male or female.
earlier transaction to which he or she
was a party but did not do so; or Note. Legislation
(b) could, assuming that he or she had then genelr'ally useis the
4 " term "person”,
been an Australian citizen or a Lo n
’ which is not
permanent resident, have successfully defined
applied for a first home owner grant '
under this Act or a corresponding law in
respect of an earlier transaction to which
he or she was a party.
Adult 4. Best interests of represented person to be Gender Use of "he" and Not Applicable | 5
Guardianship promoted identity "she" implies binary

construction of both

Family and
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NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
Act ) However, if the represented person has made genders, excludes | relationship law! Comment [L&R32]: Norrie's Case
an advance care statement, the function, power, people who are and Interpretation Act 1978 suggest
authority, discretion, jurisdiction or duty must be both or neither that references to *he" and "she” should
. . not be interpreted to exclude intersex
exercised or performed so as to give effect to male or female. and gender diverse people. Note,
the statement even if doing so is not in the Note. Legislation however, the phrase "each other
represented person's best interests, unless: - L€g gender" in the Acts Interpretation Act
generally uses the 1978 has not been considered.
(a) the represented person, having capacity term "person",
to do so, states that he or she does not which is not gender
want effect to be given to that statement; specific.
or
(b) a circumstance mentioned in section
23(2)(a) to (e) of the Advance Personal
Planning Act exists
IAged and Infirm | 18 Manager is a trustee Gender Use of "he" and Not Applicable | 5
Eersons Q) Subject to this Act and, where the Public Trustee iy S |mp_||es e Financial | Comment [L&R33]: Norrie's Case
Property Act ) : construction of both ”
is the manager of a protected estate, subject to enders. excludes and Interpretation Act 1978 suggest
the Public Trustee Act, the manager of a 9 ; that references to "he” and "she” should
. people who are not be interpreted to exclude intersex
protected estate is a trustee. both or neither and gender diverse people. Note,
) However, if the protected person has made an male or female. gg‘r’:’;gfr"frt‘ﬁepgrcﬁfnti?;l?;zg; Act
advance care statement (as defined in section 3 Note. Legislation 1978 has not been considered.
of the Advance Personal Planning Act), the ;
; . generally uses the
manager must exercise and perform his or her 7 "
- ; term "person”,
powers and duties so as to give effect to the B
A . . which is not
statement even if doing so is not in the protected :
' : . defined.
person's best interests, unless:
(@) the protected person, having capacity to
do so, states that he or she does not
want effect to be given to that statement;
or
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NT Legislation | Key provisions Attributes Comments Category of Ass | Other
affected discrimination exemptions
(b) a circumstance mentioned in section
23(2)(a) to (e) of the Advance Personal
Planning Act exists
Alcohol 113 Right of appearance and representation Gender Use of "he" and Not Applicable | 5
Mandatory . Identity "she" implies binary
Treatment Act @ o clitdiEd e construction of both
(a) may represent himself or herself at a genders, excludes
hearing; or people who are
both or neither
(b) may appoint a legal practitioner to male or female.
represedm the affected person at the Note. Legislation
proceeding. generally uses the
term "person”,
which is not
defined.
|
Law Reform Legislation adopts use of he, his. Gender Use of "he" and Not Applicable | 5
(Miscellaneous identity; “shel" implies binary
Provisions) Act intersex status | construction of both
genders, excludes
people who are
neither or both
male or female.
Note. Legislation
generally uses the
term "person”,
which is not
defined.
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and Interpretation Act 1978 suggest
that references to "he" and "she" should
not be interpreted broadly to include
intersex and gender diverse people.
However, the phrase "each other
gender" in the Acts Interpretation Act

_ (1978 has not been considered.

‘rComment [L&R35]: Norrie's Case

and Interpretation Act 1978 suggest
that references to "he" and "she" should
not be interpreted broadly to include
intersex and gender diverse people.
However, the phrase "each other
gender" in the Acts Interpretation Act
1978 has not been considered.
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5. QUEENSLAND

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Child Protection | 31 Power to take photographs Intersex A person who Bodily searches 1
ROeffeor;tciir(?r Act Q) A police officer receiving a report made in person status ggefz nrlglteldbeur][tlfy
2004 under this part may require the reportable offender— | Gender has breasts may
(@) to be photographed; or Identity not fall _within the
(b) to expose any part of the offender’s body to g;f%t:adcetl((j)rgy
enable that part of the body to be section 31(2)(c)
photographed by the officer or a person '
authorised by the officer.
(2) However, a police officer cannot require a reportable
offender to expose—
(@) the offender’s genitals; or
(b) the anal area of the offender’s buttocks; or
(c) if the offender is a female or a transgender
person who identifies as a female—the
offender’s breasts.
Crime and 100 General provisions about searches of persons Gender It is unclear how | Bodily searches 1
Misconduct . . . identity this provision will
Act 2001 2 Unless an immediate search is necessary, the anply to
person conducting the search must be either— Intersex in%rijv%/duals who
status

(@) an authorised commission officer of the
same sex as the person to be searched; or

(b) if there is no authorised commission officer
of the same sex available to search the
person, someone acting at the direction of
an authorised commission officer and of the
same sex as the person to be searched; or

(c) a doctor acting at the direction of an

may identify as
neither or both
male or female,
or whose identity
documents to
not match their
gender identity.

An intersex
person may be
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

authorised commission officer.
Example—

An immediate search by a person of the opposite
sex may be necessary because the person
searched has a concealed firearm or knife.

legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Crime and
Misconduct
Act 2001

106 Protecting the dignity of persons during search

(2) The search must be conducted in a way providing
reasonable privacy for the person.

Example for subsection (2)—

Reasonable privacy may be provided by conducting
the search in a way that ensures, as far as
reasonably practicable, the person being searched
can not be seen by anyone of the opposite sex and
by anyone who does not need to be present.

Gender
identity

Intersex
status

It is unclear how
this provision will
apply to
individuals who
may identify as
neither or both
male or female,
or whose identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel

Bodily searches
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
more
comfortable
being searched
by an officer of a
different sex.
Best practice
would be for
such individuals
to choose the
sex of their
searcher.
Crime and 108 If video cameras monitor place where person is Gender People who Bodily searches 1
Misconduct searched identity identify as
Act 2001 . . i
ct 200 1) If a video camera monitors the area where the Intersex neither or both
. . - male or female
person is searched, the authorised commission status or have leqal
officer must, unless the person viewing the monitor 9
) ! L . documentation
is an authorised commission officer of the same sex hat d
as the person being searched— that does not
match their
(@) ensure the camera is turned off; or gender identity
. may fall outside
(b) conduct the search out of view of the theyprotection
camera. afforded by
section 108.

: . : : Comment [L&R36]: Because this
'(\:/Ir_|me a:jnth t 105 Removal of clothing for search %enslter A |Lt)c|ersor|1I whois | Bodily searches| 1 provision allows for greater exposure of
PUSCONCUCLACL | Ay quthorised commission officer conducting the search of a | '@c Y notiegatly female persons, rather than additional
2001 . ) recognised as protections, it has been removed.
= person under this Act may require a person to remove all Intersex

! . . . female may
items of clothing or all items of outer clothing from— status
nevertheless
(@) if the person is a female—the upper or lower part of have breasts
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
the body; or and should be
(b) if the person is a male—the lower part of the body. Sf;gjg%;hgf s
105(a).
Criminal Code 679A Search of aircraft Gender Section 679A Bodily searches 1
Act 1899 1) If it appears to the person in command of an aircraft identity _does not protect
. intersex persons
that there are reasonable grounds for suspecting Intersex OF DErsons
that any offence involving the safety of the aircraft status whchJi dentify with

has been, is being, is about to be, or may be,
committed on board or in relation to the aircraft it
shall be lawful for the person and for any person
acting by the person’s authority with such assistance
as the person or such person may think necessary
to search or cause to be searched—

(@) the aircraft and any person luggage and
freight on board the aircraft; and

(b) any person who is about to board the aircraft
and any luggage or freight that is about to
be placed on board the aircraft;

and seize—

(c) anything whether animate or inanimate and
whether living or dead as to which there are
reasonable grounds for believing that it will
of itself or by or on scientific examination,
afford evidence as to the commission of any
offence; or

(d) anything as to which there are reasonable
grounds for believing that it is intended to be
used for the purpose of committing any
offence;

and take it before a justice to be dealt with according

\as neither male
or female for the
purpose of
searches.
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
to law.
@) A female shall not be searched under this section
except by a female.
Police Powers 517 Help with, and use of force for, performing Gender Binary concept Bodily searches 1
and forensic procedure identity of gender for
Responsibilities (3) If the forensic procedure is an intimate forensic Intersex perforr_nlng a
Act 2000 rocedure, the person asked to help must be— status forensic
P ! P P procedure.
@) a person of the same sex as the person who
is to undergo the procedure; or
(b) another doctor, dentist or forensic nurse
examiner; unless a person mentioned in
paragraph (a) or (b) can not reasonably be
called on.
Police Powers | Schedule 6  Dictionary Gender A person who is | Bodily searches 1
and identity not legally
Responsibilities DNA sample means— Intersex recognised as
Act 2000 (@) a sample of a person’s hair, including roots of the status female but but
hair, other than hair from— has breasts may
. th ital | . be excluded
0] e genital or anal area; or from the special
(i) the buttocks; or protections
offered by these
(iii) if the person is a female—the breasts; or provision)s,
(b) a sample obtained by swabbing a person’s mouth.
identifying particulars, of a person, means any of the
following—
(9) a measurement of any part of the person’s body,

other than the person’s genital or anal area, buttocks
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
or, for a female, breasts.
intimate forensic procedure means all or any of the
following procedures—
(@) a procedure performed on a person’s external
genital or anal area, buttocks or, for a female,
breasts, that involves—
0] an external examination of the relevant part
of the body; or
(i) taking a sample from the relevant part of the
body, by swab, washing, vacuum suction,
scraping, or by lifting by tape; or
(iii) photographing the relevant part of the body;
or
(iv) making an impression or cast from the
relevant part of the body; or
(v) measuring the relevant part of the body;
(b) a procedure performed on a person that involves—
0] an internal examination of a body cavity; or
(i) taking a sample of the person’s hair from—
(A) the genital or anal area; or
(B) the buttocks; or
© if the person is a female—the
breasts; or
Police Powers 502 When forensic examiner may be asked to Gender It is unclear how | Bodily searches 1
and perform forensic procedure identity this provision will
Responsibilities (2) The police officer may ask a forensic nurse Intersex apply to
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Act 2000

examiner to perform the forensic procedure only if
the forensic nurse examiner is the same sex as the
person who is to undergo the procedure.

status

individuals who
may identify as
neither or both
male or female,
or whose identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

not available.

Police Powers
and

Responsibilities
Act 2000

551
garmen

Police officer may ask entrant to remove outer

t etc.

(1) This section applies if—

(@)

a police officer reasonably considers it
necessary to make a request under
subsection (2) in relation to an entrant or the
entrant’s belongings, whether or not the

Gender
identity

Intersex
status

It is unclear how
this provision will
apply to
individuals who
may identify as
neither or both
male or female,
or those whose

Bodily searches
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Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

entrant or belongings have been subjected
to electronic screening; and

(b) the police officer tells the entrant the
reasons for making the request.

3) A police officer may touch a garment the entrant is
wearing only if the police officer is the same sex as
the entrant.

identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Police Powers
and

Responsibilities
Act 2000

568 Police officer or authorised person may ask

entrant to remove outer garment etc.
Q) This section applies if—

(a) a police officer or authorised person
(security official) reasonably considers it
necessary to make a request under
subsection (2) in relation to an entrant or the
entrant’s belongings, whether or not the
entrant or belongings have been subjected
to electronic screening; and

Gender
identity

Intersex
status

It is unclear how
this provision will
apply to
individuals who
may identify as
neither or both
male or female,
or whose identity
documents do
not reflect their
gender identity.

Bodily searches

Table of potentially discriminatory legislation

Page 108



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/PolicePowResA00.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/PolicePowResA00.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/PolicePowResA00.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/PolicePowResA00.pdf

Queensland
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Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

(b)

the security official tells the entrant the
reason for making the request.

3) An official may touch a garment the entrant is
wearing only if the official is the same sex as the

entrant.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Police Powers
and

Responsibilities
Act 2000

624

General provision about searches of persons

(2) Unless an immediate search is necessary, the
person conducting the search must be either—

(@)

(b)

©

officer.

a police officer of the same sex as the
person to be searched; or

if there is no police officer of the same sex
available to search the person—someone
acting at the direction of a police officer and
of the same sex as the person to be
searched; or

a doctor acting at the direction of a police

Gender
identity

Intersex
status

It is unclear how
this provision will
apply to
individuals who
may identify as
neither or both
male or female,
or whose identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more

Bodily searches
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comfortable
being searched
by an officer of a
different sex.
Best practice
would be for
such individuals
to choose the
sex of their
searcher.
Police Powers 632 If video cameras monitor place where person is Gender Bodily searches 1
and searched identity .
Responsibilities . . It IS unclggr h°".V
Act 2000 1) If a V|de_0 camera monitors the area where th_e Intersex this provision will
—_ person is searched (place of search), the police status apply to
officer must, unless the person viewing the monitor individuals who
is a police officer of the same sex as the person may identify as
being searched— neither or both
(a) ensure the camera is turned off; or male or female,
or whose
(b) conduct the search out of view of the documents do
camera. not reflect their
@) However, if, for safety or operational reasons, a gender identity.
video camera used to monitor the place of search An intersex
can not be turned off without turning off a video person may be
camera used to monitor another place, the monitor legally
for the video camera for the place of search must, if recognised as
it is reasonably practicable, be turned off or used to one sex but feel
monitor another place while the person is being more
searched. comfortable
being searched
by an officer of a
different sex.
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Best practice
would be for
such individuals
to choose the
sex of their
searcher.
Police Powers | 644  Watch-house officer may ask entrant to remove Gender = Bodily searches 1
and outer garment etc. identity It is unclear how
Responsibilities . . L . o .
Act 2000 1) This section applies if— Intersex this provision will
(@) a watch-house officer reasonably considers status _appl)_/ to
. individuals who
it necessary to make a request under - >
; . ; may identify as
subsection (2) in relation to an entrant or the .
) . neither or both
entrant’s belongings, whether or not the
entrant or belongings have been subjected male or fe_male_,
to electronic screening; and or whose identity
' documents do
(b) the watch-house officer tells the entrant the not reflect their
reasons for making the request. gender identity.
3) A watch-house officer may touch a garment the An intersex
entrant is wearing only if the watch-house officer is person may be
the same sex as the entrant. legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.
Best practice
would be for
such individuals
to choose the
sex of their
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searcher.

State Buildings | 21C  Examination by person of same sex Gender Bodily searches 1
722235:'\/2 ot Q) A senior protective security officer may, under identity It is unclear how
=eculily Act section 21B(2)(b), touch the garments worn by an Intersex this provision will
1983 : o

entrant only if the officer is the same sex as the status apply to

entrant. individuals who

(2) If the senior protective security officer is not the may identify as

same sex as the entrant—

(@) the officer may arrange for another security
officer of the same sex as the entrant or, if
no other security officer is available, an adult
person of the same sex as the entrant, to
exercise the power at the direction of the
senior protective security officer; and

(b) the other security officer or person may
exercise the power.

neither or both
male or female,
or whose identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of a
different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Table of potentially discriminatory legislation

Page 112



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/S/StateBuldPrSA83.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/S/StateBuldPrSA83.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/S/StateBuldPrSA83.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/S/StateBuldPrSA83.pdf

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions

Criminal Code | 311 Killing unborn child Gender The child of an Criminal 1
Act 1899 identity individual who is

@) Any person who, when a female is about to be not legally
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delivered of a child, prevents the child from being Intersex recognised as
born alive by any act or omission of such a nature status female may not
that, if the child had been born alive and had then be covered by
died, the person would be deemed to have section 311.
unlawfully killed the child, is guilty of a crime, and is
liable to imprisonment for life.
2) Any person who unlawfully assaults a female
pregnant with a child and destroys the life of, or
does grievous bodily harm to, or transmits a serious
disease to, the child before its birth, commits a
crime.
Maximum penalty—imprisonment for life.
Criminal Code 313 Killing unborn child Gender An individual Criminal 1
Act 1899 (1) Any person who, when a female is about to be identity yvho qloes not
) A . ; identify as a
delivered of a child, prevents the child from being Intersex
; S female but who
born alive by any act or omission of such a nature status is preanant. or
that, if the child had been born alive and had then pregnant,
. an individual
died, the person would be deemed to have who is of
ity i tho o udy 2 rine i
P ) and is pregnant
(2) Any person who unlawfully assaults a female may not be
pregnant with a child and destroys the life of, or covered by this
does grievous bodily harm to, or transmits a serious section.
disease to, the child before its birth, commits a
crime.
Maximum penalty—imprisonment for life.
Criminal Code 314 Concealing the birth of children Gender A person not Criminal 1
Act 1899 Any person who, when a woman is delivered of a child, identity Iegally_
. e recognised as
endeavours, by any secret disposition of the dead body of Intersex female but is
the child, to conceal the birth, whether the child died before, | status

pregnant may
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
at, or after, its birth, is guilty of a misdemeanour, and is not be covered
liable to imprisonment for 2 years. by this section.
Criminal Code | 577  Charge of homicide of child Gender A person who is | [Criminal | 1 ::&'m:r";fe[t';ﬁ;?ﬂ:1%‘;?2'3932;8
Act 1899 However, upon an indictment charging a person with the identity not legally LR el ) e Sl Tee el
. i . recognised as not be interpreted broadly to include
murder of any person, or with unlawfully killing any person, if | Intersex female who gave intersex and gender diverse peaple.
upon the evidence it appears that the person alleged to have | status birth to a child However, the phrase "each other
been killed was a child of which a female had recently been mav not be gender" in the Acts Interpretation Act
delivered, the accused person may be convicted of an c ov{: red by this 18 i el £22 GEmStiErRE),
offence defined in section 313 or 314, if any offence under section. Y T alieve fies fews e ke
either of those sections is established by the evidence. removed because the identification of a
"female" does not appear to bg a
Prostitution 3 Definitions Gender Binary meaning | Criminal 1 fﬁ:gﬁ;ﬁggfle"am characteristic for
Requlation I identity of oral sex for ~
2000 sexual organs means the following tercex the purpose of
(@) for a female—the vagina and the mons veneris; status the Prostitution
. . Regulation 2000
(b) for a male—the penis, scrotum, testicles and mons and the
pubis. Prostitution Act
oral sex means the bringing into contact of any part of the 1999.
sexual organs or anus of a person with any part of the
mouth of another person.
Research Schedule Dictionary Gender "Woman" is Criminal 1
Involving identity restricted to
Human woman means a female human. ntorsox females and it is
Embryos and Status unclear how this
Prohibition of would apply to
Human Cloning intersex people
for and gender
Reproduction diverse people. .
Act 2003
Research unsuitable for implantation, in relation to a human embryo, | Gender An individual Criminal 1
Involving may be able to
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Human means a human embryo that— identity be pregnant and
2 . . . . . . i i
E?;lr)w:bic:isogr:)? (b) is determined to be unsuitable for implantation in the | Intersex {;Ot;ﬂem'fy G152
F—— - body of a woman, in accordance with objective status galy.
Human Cloning .2 P o - recognised as
for criteria specified in guidelines issued by the CEO of female
Rebroduction the NHMRC under the National Health and Medical ’
p ; h
Act 2003 Research Council Act 1992 (Cwlth) and prescribed
- under a regulation for the purposes of this
paragraph.
Research 32 Licence is subject to conditions Gender "Unsuitable for Criminal 1
H'lvolvm @) A licence is subject to the condition that before an EIEEy |mplant§t|on
uman : means in the
excess ART embryo or human egg is used, or any Intersex
Zomnan other embryo is created or used, as authorised b status Eeyare
R the Iicencey— ’ g woman. An
Human Cloning individual may
for (@) each responsible person in relation to the be able to be
Reproduction excess ART embryo, human egg or other pregnant and not
Act 2003 embryo must have given proper consent to identify or be
that creation or use; and legally
recognised as
female.
(8) For the purposes of applying the condition referred

to in subsection (1)(a)—

(@) a licence may provide that the guidelines

referred to in the definition proper consent
apply in a modified form in relation to the use,
under the licence, of excess ART embryos that
are unsuitable for implantation; and

(b) if a licence so provides, the guidelines as
modified by the licence have effect in

relation to the giving of consent for the use,

under the

licence, of the excess ART embryos.

Table of potentially discriminatory legislation

Page 116



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Research 8 Offence—creating a human embryo for a Gender A person who Criminal 1
Involving purpose other than achieving pregnancy in a identity creates a human
Human woman Intersex embryo inside an
Embryos and ) A it . if th tat individual who is
Prohibition of A person commits an offence if the person status able to become
Human Clonin |ntent|ona_ll_y creates a human embryo by a process pregnant but
—gfor of thg fertilisation of a human egg by a human sperm e g
Rebroduction _outS|d_e the body_of a woman, un_Iess the person’s identify as a
_piAct 2003 intention in creatlng_the emb_ryo is to attempt to woman or who is
S achieve pregnancy in a particular woman. intersex may be
Maximum penalty—15 years imprisonment. in breach of this
2) A defendant does not bear the burden of proving provision.
any matter in subsection (1). However, it is
unclear how this
would lead to a
breach of the
SDA.
Research 9 Offence—creating or developing a human Gender A person who Criminal 1
Involving embryo by fertilisation that contains genetic identity creates a human
Human material provided by more than 2 persons embryo inside an
Intersex C .
Embryos and . . individual who is
A person commits an offence if— status

Prohibition of
Human Cloning
for

Reproduction
Act 2003

@

(b)

the person intentionally creates or develops a
human embryo by a process of the fertilisation of a
human egg by a human sperm outside the body of a
woman; and

the human embryo contains genetic material
provided by more than 2 persons.

Maximum penalty—15 years imprisonment.

able to become
pregnant but
who does not
identify as a
woman or who is
intersex may be
in breach of this
provision.

However, it is
unclear how this
would lead to a
breach of the
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SDA.
Research 10 Offence—developing a human embryo outside Gender A person who Criminal 1
Involving the body of a woman for more than 14 days identity develops a
Human . . . . human embryo
Embrvos and A person commits an offence if _the person intentionally Intersex o e
EMUIyos and develops a human embryo outside the body of a woman for | status oo .
SrElRvEn o a period of more than 14 days, excluding any period when IESIEY e 5
Human Cloning dp | ti ddy’ ganyp able to become
for evelopment is suspended. pregnant but
Reproduction Maximum penalty—15 years imprisonment. who does not
Act 2003 identify as a
woman or who is
intersex may be
in breach of this
provision.
However, it is
unclear how this
would lead to a
breach of the
SDA.
Research 12 Offence—collecting a viable human embryo from | Gender A person who Criminal 1
Involving the body of awoman identity removes a
Human . . human embryo
Embrvos and A person commits an offence if the person removes a Intersex from an
SMULIYOs anc human embryo from the body of a woman, intending to status

Prohibition of
Human Cloning
for

Reproduction
Act 2003

collect a viable human embryo.

Maximum penalty—15 years imprisonment.

individual who is
able to become
pregnant but
who does not
identify as a
woman or who is
intersex may
escape liability
under this

Table of potentially discriminatory legislation

Page 118



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
provision.
However, it is
unclear how this
would lead to a
breach of the
SDA.
Research 15 Offence—placing of an embryo Gender A person who Criminal 1
4q|r|1_|volvm 2) A person commits an offence if the person iy DS a hqman
tiuman intentionally places a human embryo in the body of a | Intersex Gl IS/ T
SHECIEE AL human othyelr’)than in a woman’s r(rey roductive trgct status IERLSITEY W 5
Prohibition of ’ P ’ able to become
Human Cloning | Maximum penalty—15 years imprisonment. pregnant but
for who does not
Reproduction identify as a
Act 2003 woman or who is
intersex may be
in breach of this
provision.
However, it is
unclear how this
would lead to a
breach of the
SDA.
Research 16 Offence—placing a prohibited embryo Gender A human embryo | Criminal 1
Hl]:ronl:: Q) A person commits an offence if the person iy g;eva;é)%gé il
EE o mtennonkally p_IaCttahs f:ln emb%o in thetbodr)]/ ct);‘]a " Ir;t?rsex e
Pronibition of woman knowing thal, or reckless as to whether, the | Stalus | o ingivigual
Human Cloning Y P yo- who is able to
for Maximum penalty—15 years imprisonment. become

Reproduction
Act 2003

2) In this section—

pregnant but
who does not

Table of potentially discriminatory legislation

Page 119



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/ReseHumEmbA03.pdf

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
prohibited embryo means— identify as a
(b) a human embryo created outside the body woman or LS
. . intersex is a
of a woman, unless the intention of the o
prohibited
person who created the embryo was to
; : : embryo.
attempt to achieve pregnancy in a particular
woman; or However, it is
(d) a human embryo that has been developing T, S
. . would lead to a
outside the body of a woman for a period of
. . breach of the
more than 14 days, excluding any period SDA
when development is suspended; or ’
(9) a human embryo that was removed from the
body of a woman by a person intending to
collect a viable human embryo; or
Research 23 Offence—use of excess ART embryo Gender A person who Criminal 1
_g:_r;volvm Q) A person commits an offence if the person eSEmify USES an excess
fuman intentionally uses an excess ART embryo, unless— | Intersex AR SR O]
Embryos and Y Y0, Status an individual
Prohibition of (@) the use by the person is authorised by a who is of
Human Cloning licence; or intersex status or
o (b) the use by the person is an exempt use T S E8lR

Reproduction
Act 2003

within the meaning of subsection (2).
Maximum penalty—5 years imprisonment.
22 Meaning of excess ART embryo
Q) In this part—

excess ART embryo means a human embryo
that—

(@) was created, by assisted reproductive
technology, for use in the assisted
reproductive technology treatment of a

become
pregnant but
who does not
identify as a
woman does not
commit an
offence under
this section.

However, it is
unclear how this
would lead to a
breach of the
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woman; and SDA.
(b) is excess to the needs of—
() the woman for whom it was created;
and
(i) her spouse (if any) at the time the embryo
was created.
Research 23B  Offence—certain activities involving use of Gender A person may Criminal 1
Involving human eggs identity commit an
Human A person commits an offence if— Intersex GHETES Vel
Embryos and P Status this section if the
Prohibition of @) the person undertakes research or training involving person
Human Cloning the fertilisation of a human egg by a human sperm undertakes
for up to, but not including, the first mitotic division, research or
Reproduction outside the body of a woman for the purposes of training involving
Act 2003 research or training in ART; and the fertilisation of
. . . a human egg b
(b) the person is not authorised by a licence to h 99 by
dertake the research or training ahuman sperm
un : inside the body
Maximum penalty—S5 years imprisonment. of an individual
who is intersex
or who is able to
become
pregnant but
does not identify
as a woman.
However, it is
unclear how this
would lead to a
breach of the
SDA.
Research 24 Offence—use of embryo that is not an excess Gender A person may Criminal 1
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Involving ART embryo identity commit an
Human A person commits an offence if— Intersex ekl
Embryos and P status this section if the
Prohibition of () the person intentionally uses, outside the body of a person uses a
Human Cloning woman, a human embryo— human embryo
% s () that was created by fertilisation of a human L:}Sé?]ei;ré?v%%%
Reproducton .
Act 2003 egg by a human sperm; and who is intersex
(i) that is not an excess ART embryo; and or who is able to
. . . become
(b) the use is not for a purpose relating to the assisted pregnant but
reproductive technology treatment of a woman SEe e e
: . y
carried out by an accredited ART centre, and the T
person knows or is reckless as to that fact. regardless of the
Maximum penalty—5 years imprisonment. purpose.
However, it is
unclear how this
would lead to a
breach of the
SDA.
71GZG Transfer to a safe job Gender An individual Employment 1
@) This section applies whenever the present work of a il ;/(\jlr;cr)]tgozssr;ot
female employee is, because of her pregnancy or Intersex y
; . female but who
breastfeeding, a risk to the health or safety of the status ave birth to a
employee or of her unborn or newborn child. ghild or an
(2) The assessment of the risk is to be made on the individual who is
basis of— of intersex status

(@) a doctor’s certificate given by the employee
to the employer; and

(b) the employer’s duties under the Work Health
and Safety Act 2011.

and gave birth to
a child may not
be covered by
this section.
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3) The employer must temporarily adjust the
employee’s working conditions or hours of work to
avoid exposure to the risk.
4) If an adjustment is not feasible or can not
reasonably be required to be made, the employer
must transfer the employee to other appropriate
work that—
(@) will not expose her to the risk; and
(b) is, as nearly as possible, comparable in
status and remuneration to that of her
present work.
(5) If a transfer is not feasible or can not reasonably be
required to be made, the employer must grant the
employee maternity leave, or any available paid sick
leave, for as long as a doctor certifies it is necessary
to avoid exposure to the risk.
Industrial 32 Return to work after parental leave etc. Gender An individual Employment 1
Relations Act . . . identity who does not
1999 1) This section applies to— identify as a
(@) an employee who returns to work after Isr:;(i{]zex female but who
parental leave; or gave birth to a
child, or an
(b) a female employee who returns to work after el Ll e
special maternity leave or sick leave under I
SR S0 and gave birth to
2) The employee is entitled to be employed in— a child may not

(@) the position held by the employee
immediately before starting parental leave;
or

(b) if the employee worked part-time because of
the pregnancy before starting maternity

be covered by
this section.
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leave—the position held by the employee
immediately before starting part-time work;
or

(c) if the employee was transferred to a safe job
under section 36 before starting maternity
leave—the position held by the employee
immediately before the transfer.

) If the position no longer exists but there are other
positions available that the employee is qualified for
and is capable of performing, the employee is
entitled to be employed in a position that is, as
nearly as possible, comparable in status and
remuneration to that of the employee’s former
position.

4) An employer must make a position to which an
employee is entitled available to the employee.

5) If a long term casual employee’s hours were
reduced because of the pregnancy before starting
maternity leave, the employer must restore the
employee’s hours to hours equivalent to those
worked immediately before the hours were reduced.

Industrial
Relations Act
1999

36 Transfer to a safe job

(1) This section applies whenever the present work of a
female employee is, because of her pregnancy or
breastfeeding, a risk to the health or safety of the
employee or of her unborn or newborn child.

3) The employer must temporarily adjust the
employee’s working conditions or hours of work to
avoid exposure to the risk.

Gender
identity

Intersex
status

An individual
who does not
identify as a
female but who
is pregnant, or
an individual
who is of
intersex status
and who is
pregnant may
not be covered

Employment
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“

®)

If an adjustment is not feasible or can not
reasonably be required to be made, the employer
must transfer the employee to other appropriate
work that—

(@) will not expose her to the risk; and

(b) is, as nearly as possible, comparable in
status and remuneration to that of her
present work.

If a transfer is not feasible or can not reasonably be
required to be made, the employer must grant the
employee maternity leave, or any available paid sick
leave, for as long as a doctor certifies it is necessary
to avoid exposure to the risk.

by this section.

Industrial
Relations Act
1999

71GZF
@)

Return to work after parental leave etc.
This section applies to—

(@) an employee who returns to work after
parental leave; or

(b) a female employee who returns to work after
special maternity leave or sick leave under
section 71GZC.

71GZC Special maternity leave and sick leave

@

This section applies if, before an employee starts

Gender
identity

Intersex
status

An individual
who does not
identify as a
female but who
gave birth to a
child, or an
individual who is
of intersex status
and gave birth to
a child may not
be covered by

; this section.
maternity leave—
(@) the employee’s pregnancy terminates before
the expected date of birth, other than by the
birth of a living child; or
(b) the employee suffers illness related to her
pregnancy.
2) For as long as a doctor certifies it to be necessary,

Employment
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the employee is entitled to the following types of

leave—

(@) unpaid leave (special maternity leave);

(b) paid sick leave, either instead of, or as well

as, special maternity leave.

Child Protection | 21A  Unborn Child As per the above | Family and 1

Act 1999

(1) This section applies if, before the birth of a child, the
chief executive reasonably suspects the child may
be in need of protection after he or she is born.

2) The chief executive must take the action the chief
executive considers appropriate including, for
example—

(@) having an authorised officer investigate the
circumstances and assess the likelihood that
the child will need protection after he or she
is born; or

(b) offering help and support to the pregnant
woman.

3) If the child is an Aboriginal or Torres Strait Islander
child, the chief executive or an authorised officer
must consult with a recognised entity for the child for
the purpose of—

(@) assessing the likelihood that the child may
be in need of protection after he or she is
born; and

(b) offering help and support to the pregnant
woman.

4) However, subsection (3) applies only if the pregnant

woman agrees to the consultation taking place.

cell, it is unclear
whether the
same protections
would be
extended to a
person who was
not a woman but
was still a
pregnant mother

relationship law
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(5) The purpose of this section is to reduce the
likelihood that the child will need protection after he
or she is born (as opposed to interfering with the
pregnant woman'’s rights or liberties).
Public Health 251 Definitions for pt 3 Gender Woman means a | Heath 1 Potentially
Act 2005 woman means a female person identity female person covered by
person. ntersex | Which section 32
written or in writing, in relation to a consent by or request status predominantly exemption -
from a woman, means a consent or request signed by the affects the rights services for
woman. of women in members of one
maternal death, of a woman, means the death of the rSerIr‘;jlggrnthziztaeFr) Sex
woman, from any cause, while she is pregnant or within 365 e B
days after the end of her pregnancy Health Act 2005
and the Public
Health
Regulation 2005.
Unclear how this
provision would
impact on
intersex and
gender diverse
people.
Crime and 230 Appointment of part-time commissioners Gender Binary concept Memberships/ 1
Z‘/I(l:?cz%rcl)duct 4) At least 1 of the part-time commissioners must be a EIEmfiy crﬂeg;ggggic:)rof appointments
woman. Lrtlgetlrjssex the Crime and
Misconduct
Commission.
Crime and 278 Membership of reference committee Gender Binary concept Memberships/ 1
Misconduct Act identity of gender for appointments

1) The reference committee consists of the following

membership of
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2001 members— Intersex the Crime
status Reference
Committee.
® 2 persons appointed by the Governor in
Council as community representatives (each
of whom is an appointed member), of whom
1 at least must have a demonstrated interest
in civil liberties and 1 at least must be a
female.
Judges 8 Pension of spouse on death of retired judge Marital Financial 2 May be covered
(Pemsions @, Q) If a retired judge dies leaving a spouse, the spouse status D SEGHI AL
e is entitled tjo ag ension at a rgate tf ual tb 50%pof the G or4is
Act 1957 ‘udae’s noti FI) . q orientation) exemptions
judg ional pension. depending on
2) However— whether the
(@) if the spouse is a husband or wife, the tsrf:zr:f?nmgﬁtgf

(b)

(©

spouse is entitled to a pension under
subsection (1) only if his or her marriage to
the retired judge happened before the
judge’s retirement; and

if the spouse is a registered partner, the
spouse is entitled to a pension under
subsection (1) only if the spouse entered
into the registered relationship with the
retired judge before the judge’s retirement;
and

if the spouse is a de facto partner, the
spouse is entitled to a pension under
subsection (1) only if—

0] the spouse was a spouse of the
retired judge both when the judge
retired and when the judge died; and

a
"superannuation
fund"
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(ii) the retired judge and the spouse
had lived together as a couple—
(A) for a continuous period of at
least 2 years ending on the
death; or
(B) for a shorter period ending
on the death, if the
circumstances of the de
facto relationship of the
judge and the spouse
evidenced a clear intention
that the relationship be a
long term, committed
relationship; and
Anti- 98 Reasonable sex discrimination permitted Gender Binary concept Clubs 3 May not fall
ADiéstc:{ggllnatlon It is not _un_ls_;\vvful for a club to discrir_nina_te_ on the basis of iy gggeerrrlﬂﬁirnghen gﬁglig%g{l;zi
- sex by limiting access to any benefit, arising from Intersex .
membership, that is provided by the club if: status T LTS ey ifrD S04,
' ’ lawful for a club because the
() it is not practicable for males and females to enjoy to discriminate provisions of the
the benefit at the same time; and on the basis of Anti
b ith Sex. Discrimination
(®) il - Act, are not
() access to the same or an equivalent benefit mandatory,
is supplied for the use of males and females specific and
separately; or without room for
. discretion.
(i) access arrangements offer males and
females a reasonably equivalent opportunity
to enjoy the benefit.
Criminal Code 208 Unlawful sodomy Gender Section 208 Criminal 3
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Act 1899 1) A person who does, or attempts to do, any of the identity does not
following commits a crime— Intersex contemplate a
situation where a
status .
person permits
(b) permits a male person under 18 years to Sexual an intersex
sodomise him or her; Orientation | person with a
Maximum penalty—14 years imprisonment. Egpslf)r?:/v?th a
c.f. 215 Carnal knowledge with or of children under 16 penis who
identifies as a
1) Any person who has or attempts to have unlawful female to

carnal knowledge with or of a child under the age of 16
years is guilty of an indictable offence.

(2) If the child is of or above the age of 12 years, the
offender is guilty of a crime, and is liable to
imprisonment for 14 years.

3) If the child is under the age of 12 years, the offender
is guilty of a crime, and is liable to imprisonment for life or, in
the case of an attempt to have unlawful carnal
knowledge, to imprisonment for 14 years.

4) If the child is not the lineal descendant of the
offender but the offender is the child’s guardian or, for time
being, has the child under the offender’s care, the offender
is guilty of a crime, and is liable to imprisonment for life or, in
the case of an attempt to have unlawful carnal knowledge, to
imprisonment for 14 years.

(4A)  If the child is a person with an impairment of the
mind, the offender is guilty of a crime, and is liable to
imprisonment for life.

(5) If the offence is alleged to have been committed in
respect of a child of or above the age of 12 years, itis a
defence to prove that the accused person believed, on
reasonable grounds, that the child was of or above the age

sodomise him or
her.

The age of
consent for anal
sex (sodomy) is
18 years, and for
all other sexual
acts is 16 years.
This indirectly
discriminates
against gay
persons.

It is defence
under 215(5) to
engaging in
sexual activities
with a person
under the legal
age to prove that
the accused
person believed,
on reasonable
grounds, that the
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of 16 years.

(5A)  If the offence is alleged to have been committed with
the circumstance of aggravation mentioned in subsection
(4A), it is a defence to the circumstance of aggravation to
prove that the accused person believed on reasonable
grounds that the child was not a person with an impairment
of the mind.

child was of or
above the age of
16 years and the
child was of or
above the age of
12 years. This
defence does
not apply to acts
of sodomy.

This indirectly
discriminates
against gay
couples.

However, it is
unclear the
circumstances in
which a breach
of the SDA may
be triggered.
This is because,
under the SDA,
discrimination is
only unlawful in
certain areas of
public life. For
example, it
would need to be
established that
the police or
department of
prosecution had
discriminated in
the provision of
"services" when
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deciding to
investigate or
prosecute such a
crime.
Anti- 41 Single sex, religion, etc. educational institution Gender A student who is | Education 3 May not fall
Discrimination An educational authority that operates, or proposes to identity intersex or who within any of the
DR operate, an educational institution whollly or mainly for Intersex iden_tifies i £ S A0 ST
studenté of a particular sex or religion, or who have a status PEGHEIET B ET UIFGIE7 U Sk
general or specific impairment may ex’clude— 2Tl V\_/hose becgu;: I
physical features provisions of the
@) applicants who are not of the particular sex or are that of Anti
religion; or another gender Discrimination
(b) applipgnt.s whp do not have a general, or the I(;sllclz(tf?rlr{irt\c;tbez g‘:ﬁg;?or:;f
specific, impairment. against under specific and
section 41. without room for
discretion.
s 37 exemption
would apply
where the
school was
established for
religious
purposes.
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Adoption Act
2009

Schedule 3
infertility means -
@) for a woman—
0] an inability, for a reason beyond her

(i)

(iii)

(iv)

control, to conceive; or

a genetically transmitted disorder
giving rise to a significant risk that, if
she had a child, the child would not
survive or the child’s health would
be seriously impaired; or

a condition giving rise to a
significant risk that, if she fell
pregnant, the child would not be
carried until the child could be
delivered alive; or

a condition giving rise to a
significant risk that, if she fell
pregnant, she would not survive or
her health would be seriously
impaired; or

(b) for a man—

@

an inability, for a reason beyond his
control, to cause a woman to
conceive; or

Gender
identity

Intersex
status

Binary concept
of gender for
infertile persons.

Query the
practical
ramifications for
this in relation to
a person who is
intersex or
gender diverse.

Family and
relationship law
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(ii) a genetically transmitted disorder giving rise to a
significant risk that, if he fathered a child, the child would not
survive or the child’s health would be seriously impaired.
Adoption Act 76 Eligibility for inclusion in register Sexual Eligibility to be Family and 3 Failure to
2009 L . orientation | entered onto the | relationship law register a person
Q) A person is eligible to have his or her name entered : . L
or remain in the expression of interest register if— Gender Sl eI 28 ClMIE
identity exclud_es an because of a
(d) for a woman, the person is not pregnant; otherwise non-
and Intersex eligible person heterosexual
status who has a relationship

(9) the person has a spouse who—

@

(i)

person;

(iii)

is also eligible under paragraphs (a)
to (f); and

is not the same gender as the
and

has been the person’s spouse for at
least 2 years...

spouse of the
same gender.

would satisfy the
test of
something done
"in direct
compliance with"
as there is no
discretion.
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Queensland
Legislation

Act 1999

Child Protection

Key provisions

Schedule 3 Dictionary

woman includes any female.

Attributes
affected

Gender
identity

Intersex
status

Comments

Depending on
the courts'
interpretation of
"woman includes
any female", the
clauses under
the Child
Protection Act
that use the

Category of
discrimination

Family and
relationship law

Ass | Other
exemptions
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

word "woman"
could potentially
be discriminatory
against people of
intersex status or
females who
have undergone
a reassignment.

These clauses
are listed below.

Unclear how this
would be
interpreted in
light of section
32B of the Acts
Interpretation Act
1954 (Qld) but
likely that the
specific nature of
the definition
"woman" would
override the
general
interpretive
principle.

Child Protection

Act 1999

159C What is relevant information
Q) In this chapter—
relevant information means—

(@) in relation to giving information to the chief
executive or an authorised officer—

Nb. Section
159C is found in
Chapter 5A, the
purpose of which
is to provide for
service providers
to appropriately

Family and
relationship law

Table of potentially discriminatory legislation

Page 136



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/ChildProtectA99.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/ChildProtectA99.pdf

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
information that the holder of the information and effectively
reasonably believes may— meet the
(iv) help the chief executive in offering E;?éeﬁgggsag?
help and support to a pregnant hild d
woman under section 21A; or children and
’ promote their
(b) in relation to giving information to another wellbeing by
service provider—information that the holder exchanging
of the information reasonably believes may relevant
help the service provider to— information,
(i) help the chief executive to offer help m;”e protecting
ang suppci_rt t02<’::1L X.regnant woman confidentiality of
under section or the information.
2) Relevant information may be information about—
(@) a relevant child, the child’s family or
someone else; or
(b) a pregnant woman or her unborn child.
Surrogacy Act 14 Meaning of medical or social need for a Gender Binary concept Family and 3
2010 surrogacy arrangement and eligible woman identity of gender in relationship law
1) For an application for a parentage order— Intersex relation D
Status intended parents

(@) if there is 1 intended parent under the
surrogacy arrangement—there is a medical
or social need for the surrogacy
arrangement if the intended parent is a man
or an eligible woman; or

(b) if there are 2 intended parents under the
surrogacy arrangement—there is a medical
or social need for the surrogacy
arrangement if the intended parents are—

() a man and an eligible woman; or

under a
surrogacy
arrangement.
Fails to
recognise
situations where
there are two
intended parents
of which one is
intersex or
neither
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
(ii) 2 men; or male/female
(iii) 2 eligible women.
2) An eligible woman is a woman who—
(@) is unable to conceive; or
(b) if able to conceive—
() is likely to be unable, on medical
grounds, either to carry a pregnancy
or to give birth; or
(i) either—
(A) is unlikely to survive a
pregnancy or birth; or
(B) is likely to have her health
significantly affected by a
pregnancy or birth; or
(i) is likely to conceive—
(A) a child affected by a genetic
condition or disorder, the
cause of which is
attributable to the woman; or
B) a child who is unlikely to
survive a pregnancy or birth;
or
©) a child whose health is likely
to be significantly affected
by a pregnancy or birth.
Anti- 30 Single sex accommodation Gender The use of the Accomodation 4 May not fall
Discrimination @) Itis not unlawful for a person to discriminate on the identity phrases "each within any of the

Act 1991

basis of sex against another person with respect to a

sex" and

s 40 exemptions
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
matter that is otherwise prohibited under subdivision | Intersex "opposite sex" under the SDA

1 if the other person is required to live in
accommodation supplied by the first person and—

(@) the accommaodation is not equipped with
separate sleeping accommodation for
people of each sex; and

(b) the accommodation is already occupied by a
person or people of one sex and is not
occupied by anyone of the opposite sex; and

(c) the supply of separate sleeping
accommodation for people of each sex
would impose unjustifiable hardship on the
first person.

suggest a binary
concept of
gender. For a
person who does
identifies as
neither or both
male and female
or who is
intersex, there is
the potential for
section 30 to
permit
discrimination in
a broader range
of circumstances
than faced by
people who
identify as male
or female. (E.g.
circumstances
may arise where
separate
accommodation
is provided for
men and women
but an employer
refuses to
employ
somebody on
the basis that
they do not have
accommodation
appropriate for
an intersex or
gender diverse

because the
provisions of the
Anti
Discrimination
Act, are not
mandatory,
specific and
without room for
discretion.
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
person).
Births, Deaths s 22: When a sexual reassignment may be noted Gender The provisions Family and 2 & | s40(5) - not
and Marriages The reassianment of a person's sex after sexual identity prevent a person | relationship law 4 unlawful to
Registration Act ; 9 p S . from applying to . refuse to change
reassignment surgery may be noted in the person's entry in Intersex Identity documents

2003

the register of births or adopted children register only if the
person is not married.

s 23 Application to note a reassignment of sex

(4) The application must be—

(a) in the approved form; and

(b) accompanied by—

(i) statutory declarations, by 2 doctors, verifying that
the person the subject of the application has

undergone sexual reassignment surgery; or

(i) a recognition certificate; and
(d) accompanied by other documents prescribed under a
regulation.

Schedule 2 Dictionary

sexual reassignment surgery means a surgical procedure
involving the alteration of a person’s reproductive organs
carried out—

(a) to help the person to be considered to be a member
of the opposite sex; or

(b) to correct or eliminate ambiguities about the sex of
the person.

register their
change of sex if
they are married,
which is
discriminatory on
both a gender
identity level but
also sexual
orientation - it
prevents a
married person
who changes
sex from
remaining
married if they
wish to do so
(but exemption
applies)

It also prevents
individuals who
have not
undergone sex
affirmation
surgery but who
identify as
another gender
to change their
gender on the
Register, which
is discriminatory

official record of
a person's sex if
the person is
married.

s 43A - allows
records to be
kept in a way
that doesn’t
allow for the
designation of
sex other than
male or female.
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

on the basis of
gender identity
and intersex
status.

If the statute is to
be interpreted so
as to not allow
the registration
of sex non-
specific
individuals (i.e. if
it can be
distinguished
from Norrie’s
case) then it also
discriminates
against
individuals who
would prefer that
designation.

Anti-

Discrimination

Act 1991

111 Sport
1) A person may restrict participation in a competitive
sporting activity -

(@) to either males or females, if the restriction
is reasonable having regard to the strength,
stamina or physique requirements of the

activity; or
(b) to people who can effectively compete; or
(c) to people of a specified age or age group; or
(d) to pe_ople with a specific or general
impairment.

Gender
identity

Intersex
status

Binary concept
of gender when
restricting
participation in a
competitive
sporting activity.
Discriminatory
against people
who do not
identify as male
or female or who
are intersex.

Sport

5 42 (sport)

Comment [L&R38]: Removed
because this falls within the existing
exemption under the SDA.
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
3) Subsection (1) does not stop participation in a
competitive sporting activity being restricted on the
basis of gender identity , if the restriction is
reasonable having regard to the strength, stamina or
physique requirements of the activity.
gender identity means that the person:
(@) identifies, or has identified, as a member of the
opposite sex by living or seeking to live as a
member of that sex; or
(b) is of indeterminate sex and seeks to live as
a member of a particular sex.
Crimi Cod 1 Definiti . Crimi ‘ 5 (Comment [L&R39]: Norrie's Case
= Binary-concept and Interpretation Act 1978 suggest
Aet1899 penis-includes a surgicallyconstructed-penis, whether ofgender that references to "he" and "she" should
A ’ throughoutthe not be interpreted broadly to include
provided-fora-male-orfemale: Criminal-Code intersex and gender diverse people.
. . . . However, the phrase "each other
HWWW‘@@W Aet1899: gender" in the Acts Interpretation Act
provided-fora-male-orfemale- 1978 has not been considered.
WM‘W‘GI*MW%MW i i v This act has been removed as it is
provided-fora-male-orfemale: unclear how these definitions would
. cause discrimination in light of the
woman-includes-any female. |_comments above.
. . P . . rComment [L&R40]: Norrie's Case
Criminal Code | 229E—Meaning-of prostitution Binary-concept Criminal >
shHmihalreae Gender 6RCep! l S and Interpretation Act 1978 suggest
Aet-1899 @ A-person-engages-in-prostitution-if-the-person identity of prostitutionin that references to "he" and "she" should
- o relation-to not be interpreted broadly to include
engages;-or-offersto-engage-in-the-provisionto thtersex prostitution- intersex and gender diverse people.
anotherpersonunderan-arrangementofa status However, the phrase “"each other

gender" in the Acts Interpretation Act
1978 has not been considered.

This provision has been removed
because no distinctions are made on
the basis of sex/gender.
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Legislation affected discrimination exemptions
5
5
Table of potentially discriminatory legislation Page 143



https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf

Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Crirminal |

(Comment [L&R41]: Norrie's Case

and Interpretation Act 1978 suggest
that references to "he" and "she" should
not be interpreted broadly to include
intersex and gender diverse people.
However, the phrase "each other
gender" in the Acts Interpretation Act
1978 has not been considered.

The above four rows have been
removed because the identification of a
"woman" does not appear to be a
central and relevant characteristic for

\the offences.

Criminal Code
Act 1899

566 Particular indictments

In an indictment against a man for an offence committed by
him with respect to his wife’s separate property, the property
may be alleged to be the property of the wife.

Marital
status
(sexual
orientation)

Section 566
does not extend
to unmarried
couples or non-
heterosexual
couples.
However,

Criminal
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
unlikely to fall
within the
purview of the
SDA
Employment identity excludes-a
Aet2008 A) AN-EMPLOYER MUST sitoationwherea
NOTREQUIRE-OR thtersex non-female’s
PERMIT-ACHILD-TO status breasts-are
SITUATION-THATIS
INAPPROPRIATE FOR Howeverho
THE CHILD, HAVING ;
REGARD TO-THE D
tersexigender
EMOTIONAL-AND
PSYCHOLOGICAL
BEVELOPMENT,
MATURITY-AND
SENSHIMITY-
: i A . )4 .
I " .
- '
SG_
{A)——the person's-sexual-organs
isible:
; i s af
who-is-atleast5-years—her
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
e (c t [L&R42]: Norrie's C
. ommen : Norrie's Case

M S and Interpretation Act 1978 suggest

Relations-Act that references to "male" and "female"

1000 should not be interpreted broadly to
include intersex and gender diverse
people. However, the phrase "each
other gender" in the Acts Interpretation
Act 1978 has not been considered.
Moreover, this provision and the ones
following are aimed at gender equality
and do not lead to the conclusion that
intersex or gender diverse are not
entitled to equal remuneration under
modern award.

Industrial Employment 5

Relations Act

1999

Industrial Employment 5

RelationsAct

1999

Industrial Employment 5

Relations-Act

1999
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
thdustrial 5
RelationsAet
1999
trdustiat 5
Relatiens
Reguiation
201——
Adoption Act 159 Eligibitity Gender Fhisis Famiby-and 5
2009 . . - identity potentially relationship-law
& he-chiet-executive ust ve satis ted a-person to-be favourable
eligible- status towarasa
. ’ T PErson who is
) For-subsestion-(1)-a-person-is-stl-eligibleH preghal E.blu i
{a)—foraperson-selected-forassessment from
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Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
the expression ot interestregiste the as-awoman-as
person-is-stil-eligible o I.a‘EI S-orner E 3t Person Fla&
hame-e ten_ed SFremain _the e;e;p esSion-o i .
{b)}—foraperson-selectedforassessment-under )
i 1
@) © sulas_eetl_e_ 2)(a)-a-woman-does ot
b. ecomene |g.bete. ave-nername-rema
t-the-expression-oHinte esﬁt egisteru de
arless sheisatleast H4-weeks preghantd
Adoption Act 146 Othergroundstorremoval Gender Fhisis Family-and 5
2009 . . , identity potentially refationshiptaw
S ﬁlesl ief e;_aesutuel H.St SMOVe aperse 'Sf ame favourable
status .
@) OFa-perseR-wno-was seleeted_ oF person who-is
assessmenttrom-the-expression-otinterest preghar E.bl"t .
fegister—tne person-isnote gible-to ave does-notident Y
I. S-orhe ame-remain-n-the e;ep; ession-of as-a-wo .?" OIS
awoman (e.g.
by—forapersonselectedforassessmentunder :
. . having
seete_l 89 . the PEFSORHS |ete_l_ Perse undergone
mentioned-in-section-8I(7){b)ti) to-tv)- gendeHe-
— assigament
. procedures).
2 FoF su bsection-{L)(aj-a-woma d_ee_s atbeco e
e gbetela_vehe ame-remain-inthe-expressio
of ihierestregister u e section76-on-the grou do
preghant:
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Adoption Act 80— Otherremovalfromregister Gender Thisis Family-and 5
2009 —TFhechietexecutive mustremove-a person’sname . y ; . | ) . .
status .
(a) the person-or person’s-spouse-is-noteligible . '. igi persen-who-is
. ) as-a-woman-oris
not-classified-as
. ) the-person-Ras-otco plle'd with-a
equirement undersectio H2 to-pay-a a—weman—(&g—' .
prescrneciee-of parto a-preschibed-ee having
elating-to-an-assessiment ot-the undergone
ge _de €
i l
& Forsu bsection-(L)(a), a woma d_ee_5| etbee_e € asSighme )
€ gbetel Iﬁaue_lne arme-rel al HA e_egslte ©
H-weekspregrant
Adoption Act 183 Regquirementsformaking-interim-order Gender Forlocal Family-and 5
2009 - e identity adoptions;-the relationship-faw
& Ie_ courtmay al;e_an SR order only-Hties Childrens-Court
satishied-ofthe-following-matiers can-onh-make
- an-interim-order
te) oFaie ale-prospective-adoptive-parent; ofa-child-if;
factorsfora
female
prospective
adoptiveparent;
she-is-net
diseriminatory
against a person
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Adoption Act
2009
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having
andergone
ge _de N
assignment
procedures):
BirthsDeaths— | Division-5——Transitional provisionsfor Surrogacy-Act | Gender Section63 Family-and 5
RegistrationAet | ., Application to-alter or add parentage details as tersex conceptof
2603 4 gender-through
restt—ofamendments-to-the-Status-of- Children-Act status ¢
1978 "
: i . lies if " "
{B——a-woman-{the-mother-has-undergone-a
o o ; . "
ethsatenpﬁeee_duewth te‘ SaRing-o . .
 whi operative-term-n
®) y e , : >t heutrak
the-mother'spartnerispresumed-to-bea
) | s birt . | bet
: _— | . for i
child-
@) . he-reg Straih E;SE. # elu_dﬁ e-the a_ddtel_ ak .gﬁ. ation
ane-5):
| . . tionalint .
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Queensland
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Comment [L&R43]: The legislation
appears to be aimed at gender balance
and does not lead to the conclusion that
intersex or gender diverse people
would be excluded from being a
commissioner.
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Comment [L&R44]: Norrie's Case
and Interpretation Act 1978 suggest
that references to "male" and "female"
should not be interpreted broadly to
include intersex and gender diverse
people. However, the phrase "each
other gender" in the Acts Interpretation
Act 1978 has not been considered.

Queensland Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
| Al | imed I
femaleand balance-and
te) i practicable and approprate in-the theconclusion
circumstances-ensure-that 1 of the local ”
commissioners-isfemale: :
genderdiverse
people-would-be
excludedfrom
commissioner:
. 12 S . ¢ . . . 5
M. .- it _ _ _Sen d.e Bf" ary el © Feept — b. erships/
Commission () Fselecting-persons-for recommendation-to-the purpose-of
Act 2008 Covernotin-Codncilfor appointment aslocal appointment-of
een_ls_seeslelawelaeee FeommuRity-area; local
b}———have-regard-te-the-need-te-have-beth-male
: S :
conferences-
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6. SOUTH AUSTRALIA

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Evidence Act 66A(5) Intersex status As a binary 1
1929 L . Gender identity concept_lon e
member of a fighting force includes any man or woman gender is
who is a member of a naval, military or air force of any employed,
country, and any person who, as a representative or individuals who
employee of any charitable, religious or other organisation do not identify
for promoting the welfare of members of any such force, is as male or
attached to any such force; female may be
discriminated
67G(1) against.
private act means - DESEL e 2l
breasts as
female does not
(@) a sexual act; or include an
individual who
(b) an act involving an intimate bodily function may not identify
such as using a toilet; or as a female but
may have
(c) an activity involving nudity or exposure or breasts.
partial exposure of sexual organs, pubic
area, buttocks or female breasts ...
Juries Act 1927 60A  Jury may consist of men or women only Intersex status As a binary 1
; . . o . . conception of
Q) If at the trial of any issue the court is of the opinion | Gender identity gender is
that, by reason of the nature of the evidence to be employed,

given or the issue to be tried -

(@) the jury should consist of men only; or

individuals who
do not identify
as male or
female may be
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
(b) the jury should consist of women only, the discriminated
court may, despite any other provision of against.
this Part, order that the jury for the trial of
that issue be empanelled accordingly. de.ry VETIET
this is a
i significant issue
(2) An order under subsection (1) may be made upon of concern for
application by one of the parties to the trial or by intersex/gender
the court on its own initiative. diverse people?
1 Conduct of personal searches Gender identity Making this Bodily searches 1
: determination
1 Interpretation Intersex status by perception
(2) The gender of a person searched will be taken to may lead to
be the gender that the person outwardly appears detriments
to the police officer conducting the search to be, suffered by
but if the person states that he or she is of a those whose
particular gender, then the gender of the person outward
will be taken to be that stated. appearance
may not be
interpreted
consistently
with their
gender identity.
Such an

approach also
has potential to
cause
discomfort for
intersex people.

Best practice
would be to
enable the
individual to
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Comments

Category of
discrimination

Ass

Other
exemptions

choose the sex
of the officer
conducting the
search.

Aircraft
Offences Act
1971

18(2)

2 A female shall not be searched under subsection
(1) of this section except by a female.

Intersex status

Gender identity

An individual
who is not
legally
recognised
and/or identify
as a female but
who has female
genital organs
or breasts may
be excluded
from this
protection.

Bodily searches

Correctional
Services Act
1982

10(3)

At least one of the members of the Advisory Council must
be a woman and at least one must be a man.

37(2)(2)
(2) The following provisions apply to the search of a
prisoner:

(@) those present at any time during the
search when the prisoner is naked, except
a medical practitioner, must be of the
same sex as the prisoner;

Intersex status

Gender identity

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,
or whose
identity
documents do
not reflect their
gender identity.

An intersex
person may be

Bodily searches

Memberships/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

(b) at least two persons, apart from the legally

prisoner, must be present at all times
during the search when the prisoner is

naked;
(c) for the purposes of the search, the prisoner may
be required -
() to open his or her mouth;
(ii) to strip;

(iii) to adopt particular postures;

(iv) to do anything else reasonably necessary
for the purposes of the search,

and if the prisoner does not comply with such a
requirement reasonable force may be applied to secure
compliance.

55(3)
The membership of the Board must include -
@)
(@) a judge of the Supreme Court; or
(i) a District Court judge; or
(iii) a person who has retired from the

office of judge of the Supreme
Court or District Court judge; or

(iv) a legal practitioner of at least
seven years standing who has, in
the opinion of the Governor,
extensive knowledge of, and
experience in, the criminal justice

recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.
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discrimination
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Other
exemptions

(b)

©

(d)

(e)
®
()}

system; or

(V) a person who has, in the opinion
of the Governor, extensive
knowledge of, and experience in,
the science of criminology,
penology, or any other related
science; and

a legally qualified medical practitioner who
has, in the opinion of the Governor,
extensive knowledge of, and experience
in, the practice of psychiatry; and

a person who has, in the opinion of the
Governor, extensive knowledge of, and
experience in, criminology, sociology or
any other related science; and

a person who has, in the opinion of the
Governor, extensive knowledge of, or
experience in, matters related to the
impact of crime on victims and the needs
of victims of crime in relation to the
criminal justice system; and

a former police officer; and
a person of Aboriginal descent; and

both women and men.

Criminal Law

(Forensic
Procedures) Act
2007

intrusive forensic procedure means -

@)

a forensic procedure that involves
exposure of, or contact with, the genital or
anal area, the buttocks or, in the case of a

Intersex

Gender identity

It is unclear how
this provision
will apply to
individuals who
may identify as

Bodily searches
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
female, the breasts; or neither or both
. . Lo . male or female,
(b) a forensic procedure involving intrusion
into a person's mouth; or ora trans
! person whose
(c) the taking of a sample of blood, but does identity
not include a simple identity procedure; documents
differ from their
21(3) gender identity.
3) If rea_lsonably practicable, a forensic prqcedure An intersex
that involves exposure of, or contact with, the
. ) person may be
genital or anal area, the buttocks or, in the case of legally
a female, the breasts must not be carried out by a .
> recognised as
person of the opposite sex (other than at the
. one sex but feel
request of the person on whom the forensic more
procedure is to be carried out). comfortable
being searched
by an officer of
a different sex.
Best practice
would be for
such individuals
to choose the
sex of forensic
officer.
Family and 10(2)(a) Intersex status It is unclear how | Bodily searches 1
M . o Gender identity th.'s provision
Services (2)  The following provisions apply to the search of a will apply to
Regulations resident of a training centre: individuals who
2009 may identify as

@ those present at any time during the

neither or both
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Other
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search when the resident is naked (except
a medical practitioner) must be of the
same sex as the resident;

male or female,
or a person who
may identify as
a gender that
differs from their
identity
documents.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Fisheries

Management
Act 2007

82(3)

A search must be conducted by a person of the same sex
as the person being searched unless it is not reasonable

or practicable to

do so in the circumstances of the search.

Gender identity

Intersex status

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,

Bodily searches
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or whose
identity
documents may
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Independent
Commissioner
Against
Corruption Act
2012

31(11)

A search must be conducted by a person of the same sex
as the person being searched unless it is not reasonable
or practicable to do so in the circumstances of the search.

Intersex status

Gender identity

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,
or whose
identity

Bodily searches
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documents may
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Protective
Security Act
2007

17 Powers relating to security of protected place

(5) The following provisions apply to a physical
search of a person carried out under subsection

@)
(b) except in circumstances where it is not
practicable -

(i) the search of the person must be
carried out by a protective security
officer of the same sex as the

Gender identity or
intersex status

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,
or whose
identity
documents do
not reflect their

Bodily searches
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person; gender identity.
20 Power to search persons detained by An intersex
protective security officers person may be
. - legally
2 :;1?5;21%\,:39 provisions apply to a search under recognised as
' one sex but feel
(b) in searching the person (as opposed to more
the person's possessions) - comfortable
being searched
(iv) except in circumstances where it by an officer of
is not practicable, at least 2 a different sex.
persons (apart from the person Best practice
being searched) must be present would be for
at all times and the person such individuals
carrying out the search must be of to choose the
the same sex as the person being sex of their
searched; and searcher.
Sheriff's Act Division 3 Powers of Search Gender identity or | Itis unclear how | Bodily searches 1
1978 . - . intersex status this provision
4) The following provisions apply to a physical )
; ; — will apply to
search of a person carried out under this section: R
individuals who
may identify as
...(if)  the search of the person must be neither or both
carried out by an officer of the male or female,
same sex as the person; or whose
identity
documents do
not reflect their
gender identity.
An intersex
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Other
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person may be
legally
recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to choose the
sex of their
searcher.

Summary
Offences Act
1953

81 Power to search, examine and take particulars

of persons
3) The following further provisions apply to an

intimate

(d)

search:

except where it is not reasonably
practicable to do so, an intimate search
must be carried out by a person of the
same sex as the detainee (unless the
detainee requests otherwise);

Gender identity
Intersex status

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,
or whose
identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally

Bodily searches
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recognised as
one sex but feel
more
comfortable
being searched
by an officer of
a different sex.

Best practice
would be for
such individuals
to be offered a
choice in the
first instance.

Terrorism
(Police Powers)
Act 2005

3 Rules for conduct of searches

Q) The following rules must be complied with, as far
as is reasonably practicable, in the conduct of a
search of a person or things in the possession of
or under the control of a person:

(e)

the search, if a search of the person, must
be conducted by a person of the same
gender as the person (unless the search
is conducted by a medical practitioner or
nurse and the person consents to it being
conducted by a medical practitioner or
nurse not of the same gender);

) The following additional rules must be complied

with, as

far as is reasonably practicable, in the

Gender identity

Intersex status

It is unclear how
this provision
will apply to
individuals who
may identify as
neither or both
male or female,
or whose
identity
documents do
not reflect their
gender identity.

An intersex
person may be
legally
recognised as
one sex but feel

Bodily searches

Table of potentially discriminatory legislation

Page 165




South Key provisions Attributes Comments Category of Ass | Other
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Legislation
conduct of a strip search: more
comfortable
being searched
(c) the search must not involve more visual by an officer of
inspection of the person's body than is a different sex.
reasonably necessary for the purposes of Best practice
the search and, in particular, visual
h . would be for
inspection of the breasts of a female, the L
. such individuals
genital area, anal area and buttocks must
L to choose the
be kept to a minimum; .
sex of their
(d) the search must not be conducted in the searcher.
presence or view of - The sensitivity
0] a person who is not of the same around breasts
gender as the person being should apply to
searched... any person with
breasts.
except as follows:
(i) a search may be conducted in the
presence of a medical practitioner
or nurse not of the same gender if
the person consents;
Serious and 35 Criminal associations Marital status Provision Criminal 1
Organised . (Sexual outlaws
crme Con) | (0 e e e o |orentaion) | crmina
Act 2008 gap ! associations'

person who is -

@)
(b)

a member of a declared organisation; or

the subject of a control order,

is guilty of an offence.

3) A person who -

but exempts
any association
between ‘close
family
members'.

The definition of
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(@) has a criminal conviction (against the law ‘close family
of this State or another jurisdiction) of a members'
kind prescribed by regulation; and captures
. . defacto
(b) associates, on not less than 6 occasions . .
: - . relationships
during a period of 12 months, with another
person who has such a criminal PTG (el
conviction GEFINITE {72
’ parents or
is guilty of an offence. siblings of a
(6) The following forms of associations will be ?thlf]a:ecrt;azartner
disregarded for the purposes of this section parents
unless the prosecution proves that the association brotheré 1
was not reasonable in the circumstances: e g
(@) associations between close family are caught).
members; This
(11) For the purposes of this section - gsg;ggzgse_
(b) a person is a close family member of sex couples
another person if - who are unable
. . to get married.
0] 1 is a spouse or former spouse of
the other or is, or has been, in a Unclear how
close personal relationship with this may result
the other; or in a breach of
. . the SDA.
(ii) 1 is a parent or grandparent of the
other (whether by blood or by
marriage); or
(iii) 1 is a brother or sister of the other
(whether by blood or by
marriage); or...
Summary 66A  Senior police officer may issue consorting Marital status Provision allows | Criminal 1
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Offences Act prohibition notice (sexual for police to
1953 . . . . . orientation) issue consorting
(1) A senior police officer may issue a notice ol st
prohibiting a person (the recipient) from Eotice but
consorting with a specified person or specified exem ,ts an
persons if the officer is satisfied that - consoF;ting y
(@) — between ‘close
. S . famil
(i) the recipient is subject to a control order mem)k/)ers'
under the Serious and Organised Crime '
(Control) Act 2008; or The definition of
. o o ‘close famil
(i) the specified person or each specified ! Y
person - captures
(A) has, within the preceding period of defa_cto _
3 years, been found guilty of 1 or relationships
more prescribed offences; or but does not
. . capture the
(B) is reasonably suspected of having pa?ents o
committed 1 or more prescribed siblings of a
offences within the preceding defacto partner
period of 3 years; and (whereas
(b) the recipient has been habitually parents,
consorting with the specified person or brothers and
specified persons; and sisters -in-law
L . L are caught).
(c) the issuing of the notice is appropriate in This
the circumstances. discriminates
2) However, a consorting prohibition notice - against same-
- L sex couples
(@) does not prohibit associations between who are unable
close family members; and to get married.
2) For the purposes of this Part -

(b) a person is a close family member of
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another person if -
0] 1 is a spouse or former spouse of the
other or is, or has been, in a close
personal relationship with the other; or
(i) 1 is a parent or grandparent of the other
(whether by blood or by marriage); or
(iii) 1 is a brother or sister of the other
(whether by blood or by marriage); or
(iv) 1 is a guardian or carer of the other
Summary 78 Non-association and place-restriction orders Marital status Provision allows | Criminal 1 Section
Procedure Act . (sexual for court to 40(1)(d)
O oo ooy (or | onemation) | isue o
both) in respect of the zefendant if - EESOE HNMES e 17
P order, but direct

(@) the defendant has, within the period of 2 years
immediately preceding the making of the
complaint, been convicted (in this State or
elsewhere) of a prescribed offence; and

(b) the Court is satisfied that it is reasonably
necessary to do so to ensure that the defendant
does not commit any further prescribed offences

79 Non-association and place restriction orders
not to restrict certain associations or activities

(1) The persons specified in a non-association order
as persons with whom the defendant must not
associate may not include any member of the
defendant's close family.

In this Division -

specifies that
such an order
may not include
any member of
the defendant's
close family.

The definition of
‘close family'
captures
defacto
relationships
but does not
capture the
children,
parents or
siblings of a

compliance with
an order of a
court
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close family, in relation to a defendant, means the defacto partner
following people: (whereas
i parents,
9 e e
relationship with the defendant; EETS:Z:T]-W
(b) the defendant's parents and grandparents are caught).
(whether by blood or by marriage); This
. discriminates
(c) the defendant's children and algair:stl —
grandchildren (whether by blood or by sex couples
marriage); who are unable
. to get married.
(d) the defendant's brothers and sisters (whether b
blood or by marriage);
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Victims of Crime | 17 Eligibility to make claim Marital status Indirectly Criminal 1
ACHEO0 (2) A person is eligible to claim statutory gls;:irrl]rgtn:%ts_s

compensation for grief suffered in consequence of | (sexual hgterosexual

the commission of a homicide if the person is -

(@) a spouse or domestic partner of the
deceased victim; or

(b) where the deceased victim was a child - a
parent of the deceased victim.

domestic partner means a person who is a domestic
partner within the meaning of the Family Relationships Act
1975, whether declared as such under that Act or not;

20 Orders for compensation

(b) in the case of an award of compensation
for grief—if both the spouse and the
domestic partner of a person killed by
homicide, or both parents of a child killed
by homicide, have applied for such
compensation, the aggregate of the
amounts awarded to them by way of such
compensation will not exceed $10 000.

FAMILY RELATIONSHIPS ACT 1975
11A  Domestic partners

A person is, on a certain date, the "domestic partner” of
another person if he or she is, on that date, living with that
person in a close personal relationship and—

(@) he or she -

0] has so lived with that other person
continuously for the period of 3
years immediately preceding that
date; or

(i) has during the period of 4 years
immediately preceding that date so lived with that other

orientation)

couples as they
cannot marry
and must live
together for a
prescribed
period of time
before they are
eligible to make
a claim under
the Victims of

Crime Act 2001.
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Fair Work Act
1994

5@3)
3 Maternity leave to start 6 weeks before birth

A female employee who has given notice of her intention
to take parental leave for the birth of a child must start the
leave 6 weeks before the expected date of birth unless a
medical practitioner has certified that the employee is fit to
work closer to the expected date of birth.

Intersex status

Gender identity

Maternity leave
is phrased as a
women's
entitlement
which may be
used to
discriminate
against an
individual who
does not
identify as a
female, but who
has
reproductive
capacity.

In order for this
to occur,
however, an
employer would
need to refuse
an
intersex/gender
diverse person
maternity 6
weeks before
the birth and
raise a defence
such conduct
was "in direct
compliance
with" section 3
which would
may be difficult

Employment
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http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s4.html#child
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to establish.

Payroll Tax Act
2009

53 Maternity and adoption leave

Q) Wages are exempt wages if they are paid or
payable to an employee in respect of—

(@) maternity leave, being leave given to a
female employee in connection with her
pregnancy or the birth of her child (other
than sick leave, recreation leave, annual
leave or any similar leave); or

Gender, gender
identity or intersex
status

This section is
sexist
(discriminates
against men
taking parental
leave) but also
discriminate
against gender
diverse
individuals.

A person may
be pregnant or
have given birth
to a child but
not identify or
be classified as
a woman (e.g.
having
undergone
gender re-
assignment
procedures) -
they would be
excluded from
this definition.

Employment

TAFE SA

Regulations
2012

19 Maternity leave

Q) Subject to these regulations, the chief executive
will grant a female prescribed employee who is
pregnant maternity leave for a period commencing
at any time after the issue of a medical certificate

Gender identity

Intersex status

Excludes non-
females from
maternity leave.

Employment
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Legislation
confirming the employee's pregnancy and ending
no later than the close of the TAFE year in which
the first anniversary of the birth falls.
Work Health 394 Meaning of lead risk work Intersex status An individual Employment 1
and Safety Safgt i Gender identity \_/vho QOes el
Regulations In this Part - identify as a
2012 female may
lead risk work means work carried out in a lead process haved i
that is likely to cause the blood lead level of a worker repro .tjc ive
carrying out the work to exceed - capacity.
(@) for a female of reproductive capacity—
10pg/dL (0.48umol/L); or
(b) in any other case—30pug/dL (1.45umol/L).
Criminal Law 81 Attempts to procure abortion Intersex status An individual Family and 1
Sop=clatay 1) Any woman who, being with child, with intent to Gender identity Ly 10 : ST (£
Act 1935 . . pregnant or give
procure her own miscarriage, unlawfully birth but not
administers to herself any poison or other noxious R
thing, or unlawfully uses any instrument or other femaley
means whatsoever with the like intent, shall be ’
guilty of an offence and liable to be imprisoned for However,
life. difficult to
@) Any person who, with intent to procure the ::r:)igcrﬁg/e Ll
miscarriage of any woman, whether she is or is authorige
not with child, unlawfully administers to her, or conduct which
causes to be taken by her, any poison or other would otherwise
noxious thing, or unlawfully uses any instrument be
or other means whatsoever with the like intent, discriminator
shall be guilty of an offence and liable to be Y
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Legislation
imprisoned for life. under the SDA.
82 Procuring drugs etc to cause abortion
Any person who unlawfully supplies or procures any
poison or other noxious thing, or any instrument or thing
whatsoever, knowing that it is intended to be unlawfully
used or employed with intent to procure the miscarriage of
any woman, whether she is or is not with child, shall be
guilty of an offence and liable to be imprisoned for a term
not exceeding three years.
Law of Property | 60 Class ascertainment Gender identity or | Clause implies Family and 1
(B For the purpose of ascertaining whether the membership Intersex status el - FEEHEEI BV
. . . construction of
of a class is presently ascertainable and, if so, the gender
membership of the class: excludes those
(b) the possibility that a male or female over the age who don't fall
of 55 years might become the adoptive parent of a within such
child is to be ignored; and definitions.
_— Unclear what
(c) the possibility that a female over the age of 55 the impact of
years might bear a child is to be ignored; and this may be. In
light of Norrie's
case the
distinction
between male
and female may
be deemed
irrelevant.
Prohibition of e Bff WomE Ere) fEmel dets| i Gender identity or | Generally - Family and 1
Human Cloning intersex status references to relationship law
for Reproduction ‘woman' and

‘female’ which
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Act 2003

imply a binary
construction of
gender.

Unclear
whether this
would have any
discriminatory
impacts or
whether any
otherwise
discriminatory
conduct would
be excused on
the basis of
"direct
compliance"
with this law.

Research

involving Human

Embryos Act
2003

Use of ‘woman' throughout

Gender identity or
intersex status

Generally -
references to
‘woman' and
‘female’ which
imply a binary
construction of
gender: 'body of
the woman’,
‘treatment of the
woman',
‘achieving
pregnancy in a
woman'.

Discriminatory
impacts

Family and
relationship law

Table of potentially discriminatory legislation

Page 176



http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7B187AA%7D
http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7B1AFA4%7D
http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7B1AFA4%7D
http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7B1AFA4%7D
http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7B1AFA4%7D

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
unclear.
Sexual Part 1 Preliminary Gender identity This prevents Family and 2 & | s40(5) - not
Reassignment individuals who | relationship law 4 unlawful to
. : : Intersex status :
Act 1988 reassignment procedure means a medical or surgical are married and Identity documents refuseto
procedure (or a combination of such procedures) to alter have undergone change official
sex affirmation record of a

the genitals and other sexual characteristics of a person,
identified by birth certificate as male or female, so that the

person will be identified as a person of the opposite sex
and includes, in relation to a child, any such procedure (or
combination of procedures) to correct or eliminate
ambiguities in the child's sexual characteristics;

surgery from
changing their
gender and
remaining
married.

It also prevents
individuals who
have not
undergone sex
affirmation
surgery but who
identify as
another gender
to change their
gender on the
Register.

If the statute is
to be
interpreted so
as to not allow
the registration
of sex non-
specific
individuals (i.e.
if it can be
distinguished

person's sex if
the person is
married.

s 43A — not
discriminatory
to make or
keep records to
be keptin a
way that
doesn’t allow
for the
designation of
sex other than
male or female.
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from Norrie’s
case) then it
also
discriminates
against
individuals who
would prefer
that
designation.
Landlord and 44 Exemption of sewing machines etc Sex (Gender Problematic Financial 1
LSt el It shall not be lawful to distrain any sewing machine, i@y T _m_alnly t_)ecause
. . status) it is sexist and
typewriting machine, or mangle, the property of or under .
: . irrelevant.
hire to any female person, whether belonging to the tenant
or otherwise, for any rent claimed in respect of the
premises or place in which such sewing machine, Use of the word
typewriting machine, or mangle may be: Provided that any wemale” implies
such person shall not be entitled to have more than one binar P
sewing machine, one typewriting machine, and one yo
mangle protected from distress under this section. COTMEIUGIEN ¢
gender,
excludes those
who don't fall
within such
definitions.
Law of Property | Various Marital status/sex | Laws are Financial 1
L e 82 Request by married woman, infant, or person (G_ende_r, sexual primarily .
C o2 orientation, gender | problematic
under disability . . .
identity or intersex | because the
92 Status of married women status) discriminate on
. the basis of sex.
93 Property of married women Also, they do
94 Abolition of husband's liability for wife's torts not incorporate
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and antenuptial contracts, debts and
obligations

95 Joint liability of husband and wife

95A  Husband and wife to be treated as separate
persons for purpose of taking property

96 Joint powers

97 Acknowledgment by married woman not
necessary

98 Investments with money of husband

99 Married woman may effect policy of assurance

100 Assurance policy by married men or married
women

110 Invalidity of restraints upon anticipations

111 Acquisitions and dispositions of trust estates
by married women

defacto couples
and there is no
reference made
to defacto
relationships in
the Act.

The provisions
discriminate
against
homosexuals
on the basis
that they
exclude
relationships
which are not
between a
married woman
and man.

The language
used
discriminates
against gender
divers or
intersex people
because it
implies a binary
concept of
woman/man,
husband/wife.

More research
may be
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Legislation
necessary to
determine the
potential
implications of
this.
Limitations of 32 Further provisions as to application of Act to Marital status Use of the term | Financial 1
Actions Act trusts (sexual "married
TR 1) In any action or other proceeding against a trustee CHETIE eI woman-.
or any person claiming through him, except where
the claim is founded on any fraud or fraudulent The provision
breach of trust to which the trustee was party or discrri)minates
privy, or is to recover trust property, or the inst
proceeds thereof still retained by the trustee, or ﬁgazzexuals
pre\_/iously received t_)y the trustee and converted on the basis
to his use, the following provisions shall apply: that it excludes
. _— relationships
...(b) If the action or other proceeding is which are not
brought to recover money or other between a
property, and is one to which no other married woman
provision of this Act applies, the trustee or and man.
person claiming through him shall be
entitled to the benefit of and be at liberty
to plead lapse of time as a bar to the The language
action or other proceeding, in the like used
manner and to the like extent as if the diseriminates
action or other proceeding had been an against gender
action for money had and received; and diverse or
that so this Act shall run against a married intersex people
woman entitled in possession for her because it
separate use, whether with or without a implies a binary
restraint upon anticipation, but shall not
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begin to run against any beneficiary
unless and until the interest of such

beneficiary is an interest in possession.

concept of
gender.

Local
Government Act
1999

3 Register of Interests - Form of returns

Various exclusions for persons 'related by blood or
marriage'

Marital status
(Sexual
orientation)

Schedule sets
out the financial
information
which must be
disclosed in a
register of
interests

‘ordinary return’'.

There are
several
exclusions for
persons who
are 'related by
blood or
marriage'. This
excludes
defacto
relationships
and therefore is
discriminatory
against
homosexuals.

Financial

Members of
Parliament
(Register of
Interests) Act
1983

4 Contents of returns

Various exclusions for persons 'related by blood or
marriage'

Marital status
(sexual
orientation)

Schedule sets
out the financial
information
which must be
disclosed in a
register of
interests

Financial
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‘ordinary return’'.

There are
several
exclusions for
persons who
are 'related by
blood or
marriage'. This
excludes
defacto
relationships
and therefore is
discriminatory
against
homosexuals.

Settles Estates
Act 1880

48 A married woman applying to the court or
consenting to be examined apart from her
husband

Where a married woman shall apply to the court, or
consent to an application to the court under this Act, she
shall first be examined apart from her husband touching
her knowledge of the nature and effect of the application,
and it shall be ascertained that she freely desires to make
or consent to such application; and such examination shall
be made whether the hereditaments, which are the
subject of the application, shall be settled in trust for the
separate use of such married woman independently of her
husband or not, and no clause or provision in any
settlement restraining anticipation shall prevent the court
from exercising, if it shall think fit, any of the powers given
by this Act, and no such exercise shall occasion any
forfeiture, anything in the settlement contained to the

Marital status
(Gender, sexual
orientation, gender
identity or intersex
status)

Clauses are
sexist and out
of date.

The provisions
discriminate
against
homosexuals
on the basis
that they
exclude
relationship
which are not
between a
married woman
and man.

Financial
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contrary notwithstanding The language
49 Examination of married woman, how to be gfsi?iminates
made when residing within the jurisdiction of h
= : against gender
the court, and how when residing without 5
such jurisdiction _dlvers or
intersex people
The examination of such married woman, when resident because it
within the jurisdiction of the court, shall be made either by implies a binary
the court or by some solicitor duly appointed by the court concept of
for that purpose, who shall certify under his hand that he woman/man,
has examined her apart from her husband, and is satisfied husband/wife.
that she is aware of the nature and effect of the intended
application, and that she freely desires to make or consent
to the same; and when the married woman is resident out
of the jurisdiction of the court, her examination may be
made by any person appointed for that purpose by the
court, and such person shall certify under his hand to the
effect hereinbefore provided in respect of the examination
of a married woman resident within the jurisdiction; and
the appointment of any such person not being a solicitor
shall afford conclusive evidence that the married woman
was, at the time of such examination, resident out of the
jurisdiction of the court.
50 Consent of married woman
Subject to such examination as aforesaid, married women
may make or consent to any applications, whether they be
of full age or infants.
Stamp Duties 16 General exemptions Marital/relationship | ‘Marriage Financial 1
aeidee The following instruments are exempt from all stamp status (_Sexual SHHEEIES
duties: orientation) exempt from
’ stamp duty,
however not the
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. settlements of
9 Marriage settlements defacto-
relationship
break downs.
This indirectly
discriminates
against non-
heterosexual
couples
TAFE SA 30 Removal expenses Marita status Financial 1
%ef;latﬂ (4) If a prescribed employee retires or dies while (sexual Indirectly
= employed at a location to which he or she moved | orientation) discriminates
wholly or largely at the expense of TAFE SA and against any
the employee, or his or her surviving spouse or non-
domestic partner, (as the case may be) moves heterosexual
residence on that retirement or death to another couple
location in South Australia, the employee or because, as
surviving spouse or domestic partner is entitled to they are unable
be paid the amounts specified in subregulation to marry.
(1), subject to the following limitations. Accordingly, in
. order for a
4 Interpretation L
surviving

domestic partner means a person who is a domestic
partner within the meaning of the Family Relationships Act
1975, whether declared as such under that Act or not;

Family Relationships Act 1975
11A  Domestic partners

A person is, on a certain date, the "domestic partner" of
another person if he or she is, on that date, living with that
person in a close personal relationship and -

partner of such
couples to be
entitled to the
amounts, they
must have lived
together for the
periods
specified in
section 11A of
the Family
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(@) he or she - Relationships
0] has so lived with that other person Act 1975.
continuously for the period of 3
years immediately preceding that
date; or
(i) has during the period of 4 years
immediately preceding that date
so lived with that other person for
periods aggregating not less than
3 years; or
(b) a child, of whom he or she and the other
person are the parents, has been born
(whether or not the child is still living at
that date).
Wills Act 1936 5 Will of minor Marital/relationship | Prima facie, a Financial 1
. . . status (Sexual minor cannot
1) ililkglfgt;c\)lvtillﬁlls Act, a minor cannot make, alter or orientation) make, alter or
- revoke a will.
(2) A minor who is or has been married may make, This provision

alter or revoke a will as if he or she were an adult.

3) A minor may make a will in contemplation of
marriage (and may alter or revoke such a will) but
the will is of no effect unless the contemplated
marriage is solemnised.

20 Will to be revoked by marriage

(1) Subject to subsection (2), every will made by a
man or woman is revoked by his or her marriage
(except a will made in exercise of a power of
appointment when the real or personal estate
thereby appointed would not in default of such

however, allows
a minor who is
or has been
married make,
alter or revoke a
will as if they
were an adult;
hence special
rights are
conveyed upon
individuals who
are able to
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appointment pass to his or her heir executor or marry (non-

administrator, or the person entitled as his or her heterosexual

next of kin under the Statute of Distributions).

@) A will made after the commencement of the Wills
Act Amendment Act 1969 which is expressed to
be made in contemplation of marriage, is not
revoked by the solemnisation of the marriage
contemplated.

20A  Effect of termination of marriage on will

(1) If, after making a will, the testator's marriage is
terminated, the following provisions apply:

() a disposition of a beneficial interest in
property by the will in favour of the
testator's former spouse is revoked;

(b) an appointment by the will of the testator's
former spouse as executor, trustee or
guardian is revoked;

(c) a grant by the will of a power of
appointment exercisable by or in favour of
the testator's former spouse is revoked;

(d) the will is to have effect with respect to the
revocation of such a disposition,
appointment or grant of a power as if the
former spouse had died on the date of
termination of the marriage.

(2) This section does not affect -

(@) a disposition or grant of a power in
accordance with a contract between the
testator and the former spouse under

couples are not
able to marry).

Sections 20 and
20A similarly
discriminate
against non-
married
couples.
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http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s20a.html#disposition
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s7a.html#spouse
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®)

(b)

(©

(d)

which the testator is or was bound to
dispose of property by will in a particular
way; or

a disposition, appointment or grant of a
power if it appears from the terms of the
will that the testator intended that the
disposition, appointment or grant would
have effect despite the termination of the
marriage; or

a disposition, appointment or grant of a
power if the will is re-executed, or a codicil
is made to the will, after termination of the
marriage and the will or codicil shows no
intention of the testator to revoke the
disposition, appointment or grant; or

the right of a former spouse to make a
claim under the Inheritance (Family
Provision) Act 1972 .

For the purposes of this section -

(@)

a marriage is terminated -

() when a decree of dissolution of a
marriage becomes absolute under
the Family Law Act;

(ii) on the making of a decree of
nullity under the Family Law Act in
respect of a purported marriage;

(iii) on the termination or annulment of
a marriage or purported marriage
in accordance with the law of a
place outside Australia if the
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http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s20a.html#disposition
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s20a.html#disposition
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s20a.html#disposition
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s20a.html#disposition
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s7a.html#spouse
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s25a.html#place

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
termination or annulment is
recognised in Australia under the
Family Law Act;
(b) disposition of property by a will includes
an appointment of property by will under a
power of appointment conferred on the
testator;
(c) Family Law Act means the Family Law
Act 1975 of the Commonwealth, as
amended from time to time, or an Act of
the Commonwealth enacted in
substitution of that Act;
(d) spouse includes a party to a purported marriage.
Workers 50(3)(6) Noise induced hearing loss Intersex status This section Financial 1
—Sﬁgabllltatlon (2) The following procedures apply for the purpose of | Gender identity Zggﬁitt?o?l k())lfnary
Compensaion | SN whethe s worer s suferho fom
Regulations 9 Y : be applied
2010 (@) the worker must first undergo an discriminatorily
audiometric test of hearing conducted to intersex
by— individuals or
. o . transgender
0] a legally qualified medical e

practitioner; or
(i) an audiologist; or
(iii) an audiometrist;
3) For the purposes of subregulation (2)(a) - ...

® if the worker is a man of or over the age of
56 years or a woman of or over the age of
69 years, the value in table P set out in

depending on
how 'gender' is
determined. No
age is
prescribed for a
person who is
neither male nor
female.
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http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/sa/consol_act/wa193691/s3.html#will
http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/
http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s5.html#worker
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s5.html#worker
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s50.html#audiologist
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s50.html#audiometrist
http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s5.html#worker
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Appendix 5 of NAL Report No 118
appropriate to the worker's age and sex
must be subtracted from the binaural
percentage of loss of hearing obtained in
accordance with the procedure set out in
paragraph (e).

Adquaculture Act
2001

65(2)

At least 1 member of the AAC must be a woman and at
least 1 must be a man.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

Membership/
appointments

Art Gallery Act
1939

5(3)

At least 2 members must be women and at least 2 must
be men.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

Membership/
appointments

Carrick Hill Trust
Act 1985

5(2)

At least 2 members must be women and at least 2 must
be men.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who

Membership/
appointments
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http://www.austlii.edu.au/au/legis/sa/consol_reg/wracr2010509/s5.html#worker
http://www.austlii.edu.au/au/legis/sa/consol_act/aa2001150/index.html#s65
http://www.austlii.edu.au/au/legis/sa/consol_act/aa2001150/index.html#s65
http://www.austlii.edu.au/au/legis/sa/consol_act/aga1939130/
http://www.austlii.edu.au/au/legis/sa/consol_act/aga1939130/
http://www.austlii.edu.au/au/legis/sa/consol_act/chta1985207/
http://www.austlii.edu.au/au/legis/sa/consol_act/chta1985207/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
do not identify
as male or
female may be
discriminated
against.
Aboriginal 7(3) Aboriginal Heritage Committee Intersex status As a binary Memberships/ 1
i s] . . . . . . . i i
ngéa e Act The Minister must, as far as is practicable, appoint equal Gender identity 32232??:“ & appointments
— numbers of men and women to the Committee employed,
individuals who
do not identify
as male or
female may be
discriminated
against.
Acts 26(a) & (ab) Intersex status As a binary Memberships/ 1
i . . . . . . i i
itz b Words importing masculine gender and singular Gender identity CONERIO of SEERUIEL
Act 1915 A i gender is
number to include feminine and plural
employed,
In every Act - individuals who
. . not identi
(@) every word of the masculine gender will gg mc;I (Iedgr ity
be c§n§trued as including the feminine female may be
gender, discriminated
(ab)  every word of the feminine gender will be against.
construed as including the masculine
gender;
36A(2) & (3)
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http://www.austlii.edu.au/au/legis/sa/consol_act/aha1988164/index.html#s7
http://www.austlii.edu.au/au/legis/sa/consol_act/aha1988164/index.html#s7
http://www.austlii.edu.au/au/legis/sa/consol_act/aha1988164/index.html#s7
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/index.html#s26
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/index.html#s26
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/index.html#s26
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Gender balance in nomination of persons for
appointment to statutory bodies

(2) If the Act provides for the hon-government entity
to nominate a panel of persons from which the
Governor or Minister is to select a person for
appointment, the Act will be taken to provide that
the panel -

(@)

(b)

3) If the Act does not provide for the non-government

entity to

must include at least 1 woman and 1 man;
and

must, as far as practicable, be comprised
of equal numbers of women and men.

nominate a panel of persons from which

the Govi
appointment, the Act will be taken to provide that -

@)

(b)

ernor or Minister is to select a person for

the non-government entity must nominate
a panel of persons comprised of not less
than twice the number of members of the
body to be appointed on the nomination of
the entity plus one; and

the panel -

@) must include at least 1 woman
and 1 man; and

(ii) must, as far as practicable, be
comprised of equal numbers of
women and men; and

Adelaide

12(4)

Intersex status

As a binary

Memberships/
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http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s36a.html#non-government_entity
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#the_governor
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#the_governor
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s36a.html#non-government_entity
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s36a.html#non-government_entity
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#the_governor
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s36a.html#non-government_entity
http://www.austlii.edu.au/au/legis/sa/consol_act/aia1915230/s4.html#person
http://www.austlii.edu.au/au/legis/sa/consol_act/acaa2001274/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Cemeteries 4) At least two directors must be women and at least | Gender identity conception of appointments
Authority Act two must be men. gender is
2001 employed,

individuals who

do not identify

as male or

female may be

discriminated

against.
Adelaide 12(6) Intersex status As a binary Memberships/ 1
_p_ggln cr;lljnar Act g:setastnfur:tekr)gb;r:nof the Board must be women and at Gender identity ;zﬂgZ?tilgn & appointments
2005 ’ employed,

individuals who

do not identify

as male or

female may be

discriminated

against.
Adelaide 6(3) Intersex status As a binary Memberships/ 1
Festival Centre Gender identity conception of appointments
Trust Act 1971 | At least 2 members must be women and at least 2 must gender is

be men. employed,

individuals who

do not identify

as male or

female may be

discriminated

against.
Adelaide 8(2) Intersex status As a binary Memberships/ 1
Festival conception of
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http://www.austlii.edu.au/au/legis/sa/consol_act/acaa2001274/
http://www.austlii.edu.au/au/legis/sa/consol_act/acaa2001274/
http://www.austlii.edu.au/au/legis/sa/consol_act/acaa2001274/
http://www.austlii.edu.au/au/legis/sa/consol_act/acaa2001274/s3.html#director
http://www.austlii.edu.au/au/legis/sa/consol_act/adsa2005238/
http://www.austlii.edu.au/au/legis/sa/consol_act/adsa2005238/
http://www.austlii.edu.au/au/legis/sa/consol_act/adsa2005238/
http://www.austlii.edu.au/au/legis/sa/consol_act/adsa2005238/
http://www.austlii.edu.au/au/legis/sa/consol_act/afcta1971292/
http://www.austlii.edu.au/au/legis/sa/consol_act/afcta1971292/
http://www.austlii.edu.au/au/legis/sa/consol_act/afcta1971292/
http://www.austlii.edu.au/au/legis/sa/consol_act/afca1998273/
http://www.austlii.edu.au/au/legis/sa/consol_act/afca1998273/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Corporation Act | At least 2 members must be women and at least 2 must Gender identity gender is appointments
1998 be men. employed,
individuals who
do not identify
as male or
female may be
discriminated
against.
Adelaide Park 6(5) Intersex status As a binary Memberships/ 1
st The Adelaide City Council and the Minister must ensure Gender identity nggi?tifn & appointments
that they each appoint at least 1 woman and at least 1 9
man to the membership of the board of management CmlELES)
. individuals who
do not identify
as male or
female may be
discriminated
against.
Citrus Industry 7(2) Intersex status As a binary Memberships/ 1
Gt At least 1 member of the Board must be a woman and 1 a | Gender identity ;g?}gzrr)tign e appointments
man. employed,
individuals who
do not identify
as male or
female may be
discriminated
against.
Climate Change | 9(6) Intersex status As a binary Memberships/ 1
and . . conception of appointments
P Gender identit ]
Greenhouse At least 1 member of the Council must be a woman and at . gender is
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http://www.austlii.edu.au/au/legis/sa/consol_act/afca1998273/
http://www.austlii.edu.au/au/legis/sa/consol_act/afca1998273/
http://www.austlii.edu.au/au/legis/sa/consol_act/apla2005141/
http://www.austlii.edu.au/au/legis/sa/consol_act/apla2005141/
http://www.austlii.edu.au/au/legis/sa/consol_act/apla2005141/s3.html#adelaide_city_council
http://www.austlii.edu.au/au/legis/sa/consol_act/apla2005141/s3.html#board_of_management
http://www.austlii.edu.au/au/legis/sa/consol_act/apla2005141/s3.html#board_of_management
http://www.austlii.edu.au/au/legis/sa/consol_act/cia2005227/
http://www.austlii.edu.au/au/legis/sa/consol_act/cia2005227/
http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/
http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/
http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Emissions least 1 member must be a man. employed,
Reduction Act individuals who
2007 do not identify
as male or
female may be
discriminated
against.
Commission of 4A(3)(a) Intersex status As a binary Memberships/ 1
Inquiry (Children Gender identity conception of appointments
in State Card The Governor must appoint 2 Assistant Commissioners to gender is
and Children on | assist in the conduct of the commission, of whom - employed,
Apy Lands) Act individuals who
2004 (@) 1 must be male and the other female; and do not identify
as male or
. female may be
(b) at least 1 must be of Aboriginal descent. discriminat)tlad
against.
Co-operatives 6(2) Gender identity As a binary Memberships/ 1
Sty 2 Democratic member control Intersex status concepgon of GRECIEIET
gender is
Co-operatives are democratic organisations controlled by employed,
their members, who actively participate in setting their individuals who
policies and making decisions. Men and women serving do not identify
as elected representatives are accountable to the as male or
membership. In primary co-operatives members have female, who
equal voting rights (one member, one vote) and co- may be
operatives at other levels are organised in a democratic discriminated
manner. against.
Development 8(4) Intersex status As a binary Memberships/ 1
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http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/
http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/
http://www.austlii.edu.au/au/legis/sa/consol_act/ccagera2007445/
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/coiiscacoala2004626/index.html#s4a
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/s4.html#co-operative
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/s4.html#co-operative
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/s4.html#co-operative
http://www.austlii.edu.au/au/legis/sa/consol_act/ca1997157/s4.html#co-operative
http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Act 1993 (4) At least one member of the Advisory Committee Gender identity conception of appointments
must be a woman and at least one member must gender is
be a man. employed,
individuals who
) do not identify
5) At least one member of the Development as male or
Assessment Commission must be a woman and female may be
at least one member must be a man. discriminated
56A(3)(d) against.
(d) the council -
0] must, unless granted an exemption by the
Minister, ensure that at least 1 member of
the panel is a woman and at least 1
member is a man; and
(i) should, insofar as is reasonably
practicable, ensure that the panel consists
of equal numbers of men and women;
Dog and Cat 12(4) Intersex status As a binary Memberships/ 1
Management . . conception of appointments
Gender identit -
Act 1995 (4) At least one member of the Board must be a v gender is
woman and one a man. employed,
individuals who
do not identify
as male or
female may be
discriminated
against.
. 9(3) . .
Economic Intersex status As a binary Memberships/ 1
Development . . . . conception of appointments
3) The Board's membership must include persons Gender identity gender is
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http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/
http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/s4.html#the_advisory_committee
http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/s4.html#development_assessment_commission
http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/s4.html#development_assessment_commission
http://www.austlii.edu.au/au/legis/sa/consol_act/da1993141/s4.html#council
http://www.austlii.edu.au/au/legis/sa/consol_act/dacma1995164/
http://www.austlii.edu.au/au/legis/sa/consol_act/dacma1995164/
http://www.austlii.edu.au/au/legis/sa/consol_act/dacma1995164/
http://www.austlii.edu.au/au/legis/sa/consol_act/eda1993210/
http://www.austlii.edu.au/au/legis/sa/consol_act/eda1993210/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Act 1993 who have, in the Minister's opinion, appropriate employed,
expertise in economic development, international individuals who
business, management and industrial relations do not identify
and at least one of those persons must be a as male or
woman and at least one a man. female may be
discriminated
against.
Electricity 42(4) Intersex status As a binary Memberships/ 1
Corporations Gender identit conception of appointments
Act 1994 At least one member of the board must be a woman and Y gender is
one a man. employed,
individuals who
do not identify
as male or
female may be
discriminated
against.
Emergency 6(5) Intersex status As a binary Memberships/ 1
Management . . conception of appointments
. . . Gender identity .
Act 2004 A person or body referred to in subsection (2)(f) must, in gender is
constituting a panel for the purposes of that subsection, employed,
submit the name of at least one man and one woman. individuals who
do not identify
as male or
female may be
discriminated
against.
Fire and 11(2) Intersex status As a binary Memberships/ 1
_g_yEmer L At least 1 member of the Board must be a woman and at Gender identity concept_lon e appointments
Sl least 1 member must be a man Lo Cli
- employed,
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http://www.austlii.edu.au/au/legis/sa/consol_act/eda1993210/
http://www.austlii.edu.au/au/legis/sa/consol_act/eca1994290/
http://www.austlii.edu.au/au/legis/sa/consol_act/eca1994290/
http://www.austlii.edu.au/au/legis/sa/consol_act/eca1994290/
http://www.austlii.edu.au/au/legis/sa/consol_act/ema2004190/
http://www.austlii.edu.au/au/legis/sa/consol_act/ema2004190/
http://www.austlii.edu.au/au/legis/sa/consol_act/ema2004190/
http://www.austlii.edu.au/au/legis/sa/consol_act/faesa2005249/
http://www.austlii.edu.au/au/legis/sa/consol_act/faesa2005249/
http://www.austlii.edu.au/au/legis/sa/consol_act/faesa2005249/
http://www.austlii.edu.au/au/legis/sa/consol_act/faesa2005249/s3.html#board
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2005

individuals who
do not identify
as male or
female may be
discriminated
against.

Firearms Act
1977

7(2a)

The committee must include at least two men and two

women.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

However, it
would be
difficult to for a
discriminator to
establish an
exemption for
discriminatory
conduct "in
direct
compliance”
with this law as
the law does
not require
exclusion of
intersex/gender
diverse people.

Memberships/
appointments
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http://www.austlii.edu.au/au/legis/sa/consol_act/faesa2005249/
http://www.austlii.edu.au/au/legis/sa/consol_act/fa1977102/
http://www.austlii.edu.au/au/legis/sa/consol_act/fa1977102/
http://www.austlii.edu.au/au/legis/sa/consol_act/fa1977102/s5.html#committee
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E.g. committee
may include at
least two men
and two
women, but
others who do
not identify as
men or women.

Flinders
University of

South Australia

Act 1966

5(3a)

Where a person is appointed to the Council, the
appointing authority must recognise that the Council is, as
far as practicable, to be constituted of equal numbers of
men and women who -

(@) have a commitment to education and, in
particular, to higher education; and

(b) have an understanding of, and commitment to, the
principles of equal opportunity and social justice
and, in particular, to access and equity in
education.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

However,
provision only
requires equal
numbers
"insofar as
practicable" so
a discriminator
would have
difficulty
establishing that
discrimination
against
intersex/gender
diverse people

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

by excluding
from
membership
was in direct
compliance with
this law.

Gaming
Machines Act

1992

73B(4)

The board established under subsection (3) is to consist
of 5 members—

@)

being persons who have, between them,
appropriate expertise in financial
management and charitable or social
welfare organisation administration; and

at least 2 of whom are women and 2 are

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

However, it
would be
difficult to for a
discriminator to
establish an
exemption for
discriminatory
conduct "in
direct
compliance”
with this law -
see above.
Similar
comments
apply in relation
to rows below.

Memberships/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Genetically 9(2) Intersex status As a binary Memberships/ 1
W‘J—S At least 2 members of the Advisory Committee must be Gender identity concept_|on & appointments
anagement gender is

Act 2004 women and at least 2 members must be men. employed,

individuals who

do not identify

as male or

female may be

discriminated

against.

However, likely

not covered by

the exemption

as

discrimination

not "in direct

compliance

with" this

provision.
Government 18B(2) Intersex status As a binary Memberships/ 1
AF_glnanc_ln At least 1 member of the Board must be a man and_1 Gender identity L) ot e EATInENS

uthority Act must be a woman gender is

1982 - employed,

individuals who
do not identify
as male or
female may be
discriminated
against.

However, likely
not covered by
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http://www.austlii.edu.au/au/legis/sa/consol_act/gfaa1982340/
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
the exemption
as
discrimination
not "in direct
compliance
with" this
provision
Health 28 Intersex status As a binary Memberships/ 1
7Practltlo_ner At least 1 of the members of the Authority must be a Gender identity concept_lon e appointments
St woman and 1 must be a man G227 Health
National Law ' employed,
(South 1, 123A(f) individuals who
Australia) Act do not identify
2010 (1) A person must not carry out a restricted birthing as male or

practice unless the person -

() is rendering assistance to a woman who
is in labour or giving birth to a child, or
who has given birth to a child, where the
assistance is provided in an emergency.

female may be
discriminated
against.
However, likely
not covered by
the exemption
as
discrimination
not "in direct
compliance
with" this
provision
Birthing is
described as a
process only a
woman can
undertake and
thus an
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

individual who
does not
identify as a
female but is
able to give
birth is excluded
from this
provision.

However, likely
to be no direct
impact on the
intersex/gender
diverse person
concerned.
Rather, risk lies
with the health
practitioner.

Healthcare Act
2008

9(4)

The Minister must ensure, as far as practicable, that the
persons appointed under subsection (2) consist of equal
numbers of women and men.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

However, likely
not covered by
the exemption
as
discrimination

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

not "in direct
compliance
with" this
provision

Heritage Places
Act 1993

5(3)

At least 1 member of the Council must be a woman and at
least 1 member must be a man.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

However, likely
not covered by
the exemption
as
discrimination
not "in direct
compliance
with" this
provision

Memberships/
appointments

History Trust of
South Australia

Act 1981

5(2)

At least 2 members must be women and at least 2 must
be men.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

discriminated
against.

However, likely
not covered by
the exemption
as
discrimination
not "in direct
compliance
with" this
provision

Independent
Gambling

Authority Act
1995

5(2)

At least 2 members must be women and 2 must be men.

Intersex status

Gender identity

As a binary
conception of
gender is
employed,
individuals who
do not identify
as male or
female may be
discriminated
against.

Memberships/
appointments

Libraries Act
1982

9 Composition of Board

(2) At least 2 members must be women and at least 2

must be men.

Gender identity or
intersex status

Composition
requirement
implying binary
construction of
gender.

Clause does not
actively
discriminate
against gender-
diverse people

Memberships/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
(additional
position on the
board which
may be filled)
however the
language
excludes them.
Local 15 Composition of Panel Gender identity or | Composition Memberships/ 1
Government Act ..(2) Atleast one member of the Panel must be a intersex status requirement appointments
L2 woman and at least one member a man TS [Ny
’ construction of
1A Implementation of Stormwater Management gender,
Agreement excludes those
. who don't fall
6 Board of Authority e
definitions.
...(3) Atleast 1 member of the board must be a woman
and at least 1 member must be a man.
Local DIVISION 2—THE BOARD OF TRUSTEES OF THE Gender identity or | Composition Memberships/ 1
Government AUTHORITY intersex status requirement appointments
Finance S implies binary
Authority Act CETSHiem e e Bt construction of
1983 gender,
7 excludes those
who don't fall
) At least one member of the Board must be a within such
woman and at least one member must be a man. definitions.
Motor Accident 6 Composition of board Gender identity or | Composition Memberships/ 1

Commission Act
1992

...(3) At least one of the directors must be a man and at
least one must be a woman.

intersex status

requirement
implies binary
construction of

appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
gender,
excludes those
who don't fall
within such
definitions.
Motor Vehicles 129 Inquiries into premiums Gender identity or | Composition Memberships/ 1
(B Q) Upon the recommendation of the Minister, the Intersex status {;q“gzrgar: p appointments
Governor may appoint a committee to inquire into P nary
. . . . ; construction of
and determine from time to time what premiums in gender
;gzzsﬁta Ck))]; emsurance under this Part are fair and excludes those
: who don't fall
_ within such
...(2a) At least one member of the committee must be a definitions.
woman and at least one must be a man.
National Parks 15 Establishment and membership of the Council | Gender identity or | Compaosition Memberships/ 1
and Wildlife Act . intersex status requirement appointments
1972 4 Of the appointed members - implies binary
construction of
...(b) another must be a person selected by the gender,
Minister from a panel of two men and two excludes those
women nominated by the Conservation who don't fall
Council of South Australia Incorporated; within such
definitions.
Native 8 Membership of Council Gender identity or | Composition Memberships/ 1
Vegetation Act intersex status requirement appointments
1991 ...(4) At least one member of the Council must be a implies binary
woman and one must be a man. construction of
gender,
excludes those
who don't fall
within such
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
definitions.
Natural 13 Composition of NRM Council Gender identity or | Composition Memberships/ 1
Resources %) At least 2 members of the NRM Council must be intersex status requirement appointments
Management implies binary
Act 2004 women and at least 2 members must be men. construction of
25 Composition of boards gender,
(6) At least 1 member of a regional NRM board must Svﬁcciu(;js;tt?;fe
be a woman and at least 1 member must be a e S
man. definitions.
48 Composition of NRM groups
(5) At least 1 member of an NRM group must be a
woman and at least 1 member must be a man.
Office for the PART 3 ADVISORY BOARD ON AGEING Gender identity or | Composition Memberships/ 1
Aging Act 1995 Advisory Board intersex status _requ_lrem_ent appointments
implies binary
construction of
8... gender,
excludes those
3) At least three members of the Board must be who don't fall
women and three men. within such
definitions.
Outback 7 Membership Gender identity or | Composition Memberships/ 1

Communities
(Administration
and
Management)
Act 2009

3) At least 1 member of the Authority must be a
woman and 1 a man.

intersex status

requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such

appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

definitions.

Pastoral Land
Management
and
Conservation
Act 1989

12 Establishment of the Pastoral Board

...(3) Atleast one member must be a woman and one a
man.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

Memberships/
appointments

Phylloxera and
Grape Industry
Act 1995

10 Establishment and membership of Selection
Committee

...(6) Atleast one member of the Selection Committee
must be a man and at least one must be a
woman.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However, likely
not covered by
the exemption
as
discrimination
not "in direct
compliance
with" this
provision

Memberships/
appointments

South Australian
Country Arts

5 Composition of Trust

Gender identity or
intersex status

Composition
requirement

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Trust Act 1992

(2) At least 2 members must be women and at least 2
must be men.

implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision.

South Australian
Film Corporation
Act 1972

6 Composition of Corporation

(2) At least 2 members must be women and at least 2
must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with

Memberships/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

the provision
South Australian | 10 Establishment of board Gender identity or | Composition Memberships/ 1
Forestry intersex status requirement appointments
Corporation Act | (4) At least one member of the board must be a implies binary
2000 woman and one a man. construction of

gender,

excludes those

who don't fall

within such

definitions.

However,

exemption

unlikely to apply

because

discrimination

not in direct

compliance with

the provision
South Australian | 9 Constitution of board of management Gender identity or | Composition Memberships/ 1
Housing Trust intersex status requirement appointments
Act (3)  Atleast one member of the board must be a implies binary

woman and at least one member must be a man.

construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

discrimination
not in direct
compliance with
the provision

South Australian
Motor Sport Act
1984

5 Membership of Board

(1a) At least one member of the Board must be a

woman and at least one must be a man.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision.

Memberships/
appointments

South Australian
Multicultural and
Ethnic Affairs
Commission Act
1980

6 Constitution of Commission

(1) The Commission is to consist of not more than 15
members appointed by the Governor on the
nomination of the Minister, of whom -

(b) at least four must be men and four
women.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,

Memberships/
appointments

Table of potentially discriminatory legislation

Page 211



http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7b1DC43%7d
http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7b1DCCD%7d

South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

South Australian
Museum Act
1976

4 Composition of Board

3) At least 2 members must be women and at least 2
must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

South Australian
Tourism
Commission Act
1993

9 Composition of board

(4) At least two directors must be women and at least
two must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

South Australian
Water
Corporation Act
1994

12 Establishment of board

(4) At least two members of the board must be
women and two men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

State Opera
South Australia
Act 1976

8 Composition of Board

(2) At least 2 members must be women and at least 2
must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

State
Procurement
Act 2004

7 Composition of Board

3) At least 1 appointed member of the Board must
be a woman and at least 1 must be a man.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

Table of potentially discriminatory legislation

Page 214



http://lawone.timebase.com.au/Legislation/Text/sa_legislation/record?id=%7b1EE04%7d

South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

State Records
Act 1997

9 Establishment of Council

(4) At least two members of the Council must be
women and at least two must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

State Theatre
Company of
South Australia
Act 1972

7 Composition of Board

@) At least 2 members must be women and at least 2
must be men.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

not in direct
compliance with
the provision

Superannuation
Funds
Management
Corporation of
South Australia
Act 1995

9 Establishment of the board

(5) The panel must have included at least one man
and one woman.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

Supported
residential
Facilities Act
1992

11 Establishment of the Committee

3) At least one member of the Advisory Committee
must be a woman and at least one member must
be a man.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Survey Act 1992

Committee

®)

At least one member of the Committee must be a
woman and one a man.

Gender identity or
intersex status

Composition
requirement
implies binary
construction of
gender,
excludes those
who don't fall
within such
definitions.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

TAFEE SA Act
2012

@)

)

@)

Establishment of board

A board of directors is established as the
governing body of TAFE SA.

The board is to consist of not less than 6 and not
more than 11 members appointed by the
Governor.

At least 2 members must be women and at least 2

Gender identity

Intersex status

Binary concept
of gender for
appointment to
board of
directors of
TAFE SA.

However,
exemption

Memberships/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
must be men. unlikely to apply
because
discrimination
not in direct
compliance with
the provision
Teachers 9 Membership of Teachers Registration Board Gender identity Binary concept | Memberships/ 1
_g—ggr:zt;?é?g;nd 1) The Teachers Registration Board consists of 16 Intersex status gfpgﬁmﬁrefr?trt o appointments
2004 members appointed by the Governor of whom - the Teachers
Registration
- . Board.
(2) The Minister must ensure, as far as practicable,
that the persons appointed under subsection (1) However,
consist of equal numbers of women and men. exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision.
Training and 9 Establishment of Training and Skills Gender identity Binary concept | Memberships/ 1
Skills Commission Intersex status of gender for appointments
Development . . N appointment to
Act 2008 (1) _ The Training and Skills Commission is the Training and
e established.

(8) At least 1 member of the Commission must be a
woman and 1 a man.

Skills
Commission.

However,
exemption
unlikely to apply
because
discrimination
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http://www.legislation.sa.gov.au/LZ/C/A/TEACHERS%20REGISTRATION%20AND%20STANDARDS%20ACT%202004/CURRENT/2004.57.UN.PDF
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http://www.legislation.sa.gov.au/LZ/C/A/TRAINING%20AND%20SKILLS%20DEVELOPMENT%20ACT%202008/CURRENT/2008.30.UN.PDF
http://www.legislation.sa.gov.au/LZ/C/A/TRAINING%20AND%20SKILLS%20DEVELOPMENT%20ACT%202008/CURRENT/2008.30.UN.PDF

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
not in direct
compliance with
the provision
Transplantation | 13 Removal for transplantation of regenerative Gender identity Binary concept | Memberships/ 1
and Anatomy tissue from a child of gender for appointments
Intersex status :
Act 1983 . . . appointment to
1) A parent of a child may, in the prescribed ‘
. . - the Committee.
circumstances, consent in writing to the removal
from the body of the child of specified However,
regenerative tissue for the purpose of the exemption
transplantation of the tissue to the body of another unlikely to apply
living person referred to in the consent. because
3) A consent under subsection (1) has no effect for gftcirr"rg'ir:ggf n
the purposes of this Act unless approved by the i ith
Committee under this section compliance wit
’ the provision
(4) The Minister shall appoint a Committee for the

purposes of this section which shall consist of
three members, of whom -

(@) one shall be a legal practitioner of at least
seven years' standing; and

(b) one shall be a medical practitioner; and

(c) one shall be a social worker or

psychologist, and of whom at least one
shall be a woman and at least one shall
be a man.
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
University of 12 Constitution of Council Gender identity Binary concept | Memberships/ 1
Al—g$lla|de Act 2) Where a person is appointed to the Council, the Intersex status el ge_nder Lol appointments
N - : appointment to
— appointing authority must recognise that the 3
P : . the Council of
Council is, as far as practicable, to be constituted . .
the University.
of equal numbers of men and women who -
(@) have a commitment to education and, in Howevgr,
articular, to higher education; and exemption
P ’ ’ unlikely to apply
(b) have an understanding of, and because
commitment to, the principles of equal discrimination
opportunity and social justice and, in not in direct
particular, to access and equity in compliance with
education. the provision
Veterinary 6 Composition of Board Gender identity Binary concept | Memberships/ 1
Practice Act (2) At least 1 of the members of the Board nominated | Intersex status O GETREL HElr appointments

2003

by the Minister must be a woman and at least 1
must be a man.

appointment to
the Veterinary
Surgeons Board
of South
Australia.

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision
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http://www.legislation.sa.gov.au/LZ/C/A/UNIVERSITY%20OF%20ADELAIDE%20ACT%201971/CURRENT/1971.41.UN.PDF
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http://www.legislation.sa.gov.au/LZ/C/A/VETERINARY%20PRACTICE%20ACT%202003/CURRENT/2003.41.UN.PDF

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

West Beach ! LA AL S Intersex status Binary Memberships/ 1

Recreation . : . . conception of appointments

Reserve Act ) The Trust consists of seven members appointed Gender identity sex that may be

1987

by the Minister, of whom -

(b) a council, in constituting a panel -

(@) must nominate at least one
woman and one man; and

(ii) must give reasonable
consideration to nominating
persons who provide a range of
the qualifications and experience
referred to above; and

(iii) need not nominate persons who
are members or employees of the
council.

3) At least two members of the Trust must be

women and at least two must be men.

4 The Minister will appoint a member of the Trust to
be its presiding officer and another to be its
deputy presiding officer.

(5) The Minister should, before making an
appointment under subsection (1), consult with
persons who, in the opinion of the Minister, have

used to
discriminate
against an
individual who
is intersex, or
who identifies
as one gender
but physically
resembles
another (or is
officially
recorded as
being of another
gender).

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

an interest in the matter.

WorkCover

Corporation Act
1994

5(3) - Constitution of board of management

At least 3 members of the board must be women and at
least 3 members must be men.

Intersex status

Gender identity

Binary
conception of
sex that may be
used to
discriminate
against an
individual who
is intersex, or
who identifies
as one gender
but physically
resembles
another (or is
officially
recorded as
being of another
gender).

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Memberships/
appointments

Young
Offenders Act

1993

38(3)
Board

Establishment of Training Centre Review

At least 1 of the persons appointed under subsection
(2)(b), (c) and (e) must be a woman and at least 1 such
person must be a man.

Intersex status

Gender identity

Binary
conception of
sex that may be
used to
discriminate
against an

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

individual who
is intersex, or
who identifies
as one gender
but is recorded
as another
gender on their
birth certificate

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Zero Waste SA
Act 2004

9(7) Board of Zero Waste SA

At least one member of the Board must be a woman and

one a man.

Intersex status

Gender identity

Binary
conception of
sex that may be
used to
discriminate
against an
individual who
is intersex, or
who identifies
as one gender
but physically
resembles
another (or is
officially
recorded as
being of another

Memberships/
appointments
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

gender).

However,
exemption
unlikely to apply
because
discrimination
not in direct
compliance with
the provision

Zero Waste SA

Regulations
2006

4(b)

For the purposes of section 9(4) of the Act, the Minister is
to consult the LGA in relation to the selection of persons

Intersex status

Gender identity

Binary
conception of
sex that may be
used to

Memberships/
appointments

for appointment to the Board as follows: discriminate
against an
(b) the invitation is to specify the number of !nQMduaI who
persons to be appointed and invite the IS mtc_arsex_,_or
LGA to recommend a number of suitable who identifies
candidates equal to twice the number of as one g_ender
persons to be appointed plus 1 and to but physically
recommend, as far as practicable, equal resembles .
numbers of men and women; an_ot_her (oris
officially
recorded as
being of another
gender).
However,
exemption
unlikely to apply
because
discrimination
not in direct
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
compliance with
the provision
Parliamentary 36A  Division of benefit where deceased member is | Marital status Under this Financial 2
Superannuation survived by lawful and putative spouses (sexual provision,
AR 1) If a deceased member, or deceased member CHEIETE) ?;ﬁgg?o\'\égﬁt's
pensioner, is survived by a lawful spouse and a separated from)
putative spouse, any benefit to which a surviving a deceased
spouse is entitled under this Act will be divided who had a
between them in a ratio determined by reference putative
to the relative length of the periods for which each spouse, is
of them cohabited with the deceased as his or her entitled’to a
Spouse. proportion of
) . i i the benefits.
...(4) A putative spouse is not entitled to any benefit )
under this section, unless the deceased member, Putative spouse
or member pensioner, and that spouse were are not entitled
putative spouses as at the date of the member's, to any benefit
or the member pensioner's, death. under the
section, unless
the relationship
as at the date of
the deceased's
death.
People who
cannot get
married are
treated
discriminatorily
under this
section.
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
Police 41 Division of benefit where deceased contributor | Marital status Under this Financial 2 Sections 41A or
Superannuation is survived by lawful and putative spouses provision, 41B
(sexual . .
EEEEEY Q) If a deceased contributor is survived by a lawful orientation) SOMETE FilD [ exemptions
. ya matrried to (but would probably
spouse and a putative spouse, any benefit to
. o . . : separated from) apply
which a surviving spouse is entitled under this Act
. > . . . a deceased
will be divided between them in a ratio determined
; . who had a
by reference to the relative length of the periods 3
- . . putative
for which each of them cohabited with the spouse. is
deceased as his or her spouse. e?ﬂitled’to o
) ) ) ) proportion of
4) A putative spouse is not entitled to any benefit the benefits.
under this section, unless the deceased i
contributor and that spouse were putative Putative spouse
spouses as at the date of the contributor's death. are not entitled
to any benefit
under the
section, unless
the relationship
as at the date of
the deceased's
death.
People who
cannot get
married are
treated
discriminatorily
under this
section.
Superannuation | 46 Division of benefit where deceased contributor | Marital status Under this Financial 2 SDA
Act 1988 is survived by lawful and putative spouses (sexual provision, Superannuation
orientation) someone who is Exemption may

@ If a deceased contributor is survived by a lawful
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South
Australian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

spouse and a putative spouse, any benefit to
which a surviving spouse is entitled under this Act
will be divided between them in a ratio determined
by reference to the relative length of the periods
for which each of them cohabited with the
deceased as his or her spouse.

...(4) A putative spouse is not entitled to any benefit
under this section, unless the deceased
contributor and that spouse were putative
spouses as at the date of the contributor's death.

matrried to (but
separated from)
a deceased
who had a
putative
spouse, is
entitled to a
proportion of
the benefits.

A putative
spouse is not
entitled to any
benefit under
the section,
unless the
relationship as
at the date of
the deceased's
death.

People who
cannot get
married are
treated
discriminatorily
under this
section.

apply

Trustee Act
1936

22 Married woman as bare trustee may convey

When any freehold hereditament is vested in a married
woman as a bare trustee she may convey or surrender it
as if she were a feme sole.

Marital status/sex
(Sexual
orientation,
Gender identity,
Intersex status)

Archaic concept
which does not
include
unmarried or
non-
heterosexual

Financial
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

couples.

Adoption Act
1988

4

marriage relationship means the relationship between
two persons cohabiting as husband and wife or de facto

husband and wife.

12

Marital status
(sexual
orientation)

Only individuals
in a
heterosexual
defacto or
marriage
relationship are

Family and
relationship law
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
(2) Subject to this section, an adoption order will not permitted to
be made except in favour of two persons who adopt.
have been cohabiting together in a marriage L
relationship for a continuous period of at least T.h's _|n(_j|rectly
five vears. dlsc_rlmlnates
Y/
against non-
(2) An adoption order may be made in favour of two heterosexaual
persons who have been cohabiting together in a couples as they
marriage relationship for a continuous period of must be living
less than five years if the Court is satisfied that together for the
there are special circumstances justifying the prescribed time
making of the order. before they are
3) An adoption order may be made in favour of one 2ol e
person where - (as they cannot
mairry).
(@) that person has cohabited with a birth or
adoptive parent of the child in a marriage
relationship for a continuous period of at
least five years; or
(b) the Court is satisfied that there are special
circumstances justifying the making of the
order.
4 Where two persons are cohabiting in a marriage
relationship , an adoption order will not be made
except in favour of both or in the circumstances
described in subsection (3)(a).
(5) An adoption order will not be made in favour of a
person who is lawfully married but not cohabiting
with his or her spouse unless the Court is
satisfied, after interviewing the spouse of the
person in private, that the spouse consents to the
adoption.
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
11A
Adoption 19(3) Marital status "Marriage Family and 3
Requlations (sexual relationship” is relationship law
2004 3) A person who - orientation) defined as a
heterosexual
(@) is not resident and domiciled in this State; marriage or
o defacto
relationship in
. . . ) the Adoption
(c) is not cohabiting with another in a Act. This
marriage relationship; or indirectly
discriminates
(d) is cohabiting with another in a marriage against
relationship but has been so cohabiting homosexual
for a continuous period of less than 3 couples as they
years; or must be living
together for the
(e) has a child residing with him or her and prescribed time
the child has so resided for a period less before they are
than the immediately preceding 12 able to adopt
months; or (as they cannot
mairry).
() will or is likely to have any other child
residing with him or her in the period of 2
years following selection as an applicant
for an adoption order under this
regulation,
is excluded from selection as an applicant for an
order for adoption of a particular child in
accordance with the order prescribed by
subregulation (1) unless the Chief Executive is
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

satisfied that there are special circumstances that

would justify the making of an adoption order in

favour of the person.
Children's 6(1) Marital status The definition of | Family and 3

Protection Act
1993

"family”, in relation to a child, means the child's immediate
family (including all guardians) and the child's extended
family (that is to say, all other persons to whom the child is
related by blood or marriage) and, in relation to an
Aboriginal or Torres Strait Islander child, includes any
person held to be related to the child according to
Aboriginal kinship rules, or Torres Strait Islander kinship
rules, as the case may require;

52F(3)

The Council's membership must include -

(a) at least 1 Aboriginal member; and

(b) at least 2 young people with experience of alternative
care,

and at least one-third of the total number of members of
the Council must be men and at least one-third must be
women.

52N(4)

(4) At least one-third of the total number of members of
the Committee must be men and at least one-third must
be women.

(sexual
orientation)

extended
families applies
to marriage
relationships
only and does
not apply to
step-
relationship.
Further, it
indirectly
discriminates
against
homosexual
couples
because they
cannot marry
and both
partners cannot
be related to
their child (e.g.
a lesbian couple
who use the
egg of one
individual in the
couple but who
use a donated
sperm).

relationship law

Membership/
appointments
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation

As a binary

conception of

gender is

employed,

individuals who
do not identify
as male or
female may be
discriminated
against.
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South Key provisions Attributes Comments Category of Ass | Other
Australian affected

Legislation

discrimination exemptions

Guardianship of | 20 Power of married woman to sue as next friend | Marital status A woman who Family and 3
Infants Act 1940 . . . (sexual is unmarried relationship law
A married woman shall be capable of suing as next friend . . .
. ; ; . orientation) because she is
and of being appointed guardian ad litem on behalf of her ——
own children or any other infants whatsoever. heterosexual
relationship and
unable to be
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http://www.austlii.edu.au/au/legis/sa/consol_act/fra1975233/s10ha.html#husband
http://www.austlii.edu.au/au/legis/sa/consol_act/fra1975233/s10ha.html#husband
http://www.austlii.edu.au/au/legis/sa/consol_act/fra1975233/s10a.html#wife
http://www.austlii.edu.au/au/legis/sa/consol_act/goia1940231/index.html#s9
http://www.austlii.edu.au/au/legis/sa/consol_act/goia1940231/index.html#s9
http://www.austlii.edu.au/au/legis/sa/consol_act/goia1940231/s3.html#infant

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
married, is
denied the
ability to sue as
next friend and
be appointed
guardian ad
litem on behalf
of her own
children.
Family and 6(1) Marital status Step-parents Family and 4 S 40(1)(d)
Community . . . (sexual can only be relationship law exemption
Services Act ztep-parent n r(fela;]tlonhtflada EIEE orientation) individuals in a would apply, for
1972 eing a parent of the child) - marriage example, if a
(@) who relationship. court declined
(0 is married to a parent of the child; Egtgrosexual g)pglri](t:(;rttiglr?firr]
or couples are not maintenance
(ii) was married to a deceased parent able to be payments.
of the child at the date of death of married and not
the parent; and able to be
(b) who at any time during that marriage ggnj:gired step

accepted the child as a member of a
household formed with the parent;

104 Order for payment of preliminary expenses

1) Where the Magistrates Court, upon complaint
made by or on behalf of a woman, is satisfied -

(@) that she is pregnant by the defendant (not
being her husband) or has been delivered
of a child or a stillborn child of whom the
defendant (not being her husband) is the

Preliminary
expenses are
only available to
women from
men, thus non-
heterosexual
couples are
excluded from
claiming
maintenance
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http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/index.html#s237
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/index.html#s237
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/index.html#s237
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/index.html#s237
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#parent
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#parent
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#parent
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#parent
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#parent
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#magistrates_court
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#woman
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s175.html#defendant
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s175.html#defendant

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
father; and payments.
(b) that he has not made adequate provision

)

®)

(4)

106

for the payment of the preliminary
expenses in respect of the confinement,

the court may order the defendant to pay to the
Chief Executive Officer such amount as it thinks
reasonable for or towards those preliminary
expenses.

A complaint under this section may be made at
any time during the pregnancy of the woman, or
within two years after the birth of the child, but the
court must not make an order under this section
before the birth of the child unless it is satisfied by
the evidence, or by the certificate, of a legally
qualified medical practitioner that the woman is
pregnant.

The court must not receive in evidence the
certificate of a legally qualified medical practitioner
unless the defendant consents to the admission of
that certificate.

The adoption of a child does not prevent the court
from making an order for preliminary expenses
under this section nor does it affect the validity or
operation of any order for preliminary expenses in
respect of the child.

Order may be made, without complaint, in
proceedings against father

Notwithstanding any other provision of this Act, an order

for preliminary expenses may be made by the Magistrates
Court, without a separate complaint having been made, in
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http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s175.html#defendant
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#chief_executive_officer
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#woman
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#woman
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s175.html#defendant
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#magistrates_court
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#magistrates_court
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any proceedings against the father for the maintenance of
the child and the order may be made separately, or may
be included in any other order against the father.

107

@)

o)

®)

(4)

Power of court to make order for future
maintenance of child upon complaint for
preliminary expenses

Where an order for payment of, or contribution
towards, preliminary expenses is made before the
birth of the child to which it relates and it appears
desirable to the court to provide the child with
adequate means of support, the court may order
the father to pay such amount as it thinks
reasonable for or towards the maintenance of the
child from the expiration of three months after its
birth.

An order made under subsection (1) is not
enforceable under this Act and has no force or
effect unless a certified copy of the registration of
the birth of the child is produced to the court.

An order made under subsection (1) does not take
effect if the child to whom it relates is stillborn, or
dies, or is adopted before the order would
otherwise take effect.

An order under subsection (1) must not be made
requiring a person to make payments for or
towards the maintenance of a child unless-

(@) the person has consented to the making
of the order; or

(b) the person has been given notice of the
complainant's intention to apply for the
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http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#maintenance
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#preliminary_expenses
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http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#maintenance
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#maintenance
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#child
http://www.austlii.edu.au/au/legis/sa/consol_act/facsa1972313/s6.html#complainant
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order.

(5) Where a certified copy of the registration of the
birth of the child in relation to whom an order has
been made under subsection (1) is produced to
the court, a Registrar must send by post to the
defendant at his usual or last-known place of
residence or business notice in writing of the
name of the child (if shown in the certified copy of
the registration of the birth of the child) and of the
date and place of birth of the child and the date on
which and the place at which the first payment
under the order is required to be made.

Comment [L&R46]: Although the
provisions refer to "men" and "women",
they do not appear to actually authorise
discrimination against people who are
intersex / gender diverse

Comment [L&R47]: Deleted because
as this is an objective and not an
operative provision that is likely to
support a defence of things done "in
direct compliance" with the law.
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http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s99a.html#remuneration
http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s4.html#award
http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s99a.html#remuneration
http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s4.html#commission
http://www.austlii.edu.au/au/legis/sa/consol_act/fwa1994114/s99a.html#remuneration
http://www.austlii.edu.au/au/legis/sa/consol_act/adca2005229/
http://www.austlii.edu.au/au/legis/sa/consol_act/adca2005229/
http://www.austlii.edu.au/au/legis/sa/consol_act/adca2005229/

South Key provisions Attributes Comments Category of Ass | Other
Australian affected discrimination exemptions
Legislation
female-may-be
ag‘al’n‘s‘t_- O
Constitution Act | 48 Franchise for women Intersex status As a binary Not Applicable 5
1934 conception of
Women shall possess and may exercise the right to vote gender is
at parliamentary elections subject to the same employed,

qualifications and in the same manner as men.

individuals who
do not identify
as male or
female may be
discriminated
against.

However, it is
unlikely that
such
discrimination -
for example
denying the
vote to gender
diverse/intersex
people- would
be authorised
by the
exemption for
things done "in
direct
compliance
with" another
law. The law is
not specific and
mandatory to
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the effect that
gender
diverse/intersex
people do not
have the right to
vote.
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7. TASMANIA

Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
i . . .
—g_xguz%%gf Drugs 30 Power to conduct personal searches Gender It is unclear how this Bodily 1
_— ) In this section — identity provision will apply to searches
individuals who may
; . Intersex . . )
body cavity means rectum or vagina; Status identify as neither or both
i h h. other th male or female, or whose
strip search means a search, other than a identity documents do
body cavity search ordered by a magistrate :
. - : not reflect their gender
under this section, in which the person : :
. : identity.
searched is required to remove most or all of
his or her clothes. An intersex person may
. ) . be legally recognised as
(2) Where a police officer detains a person for galy gn

the purpose of search under section 29 or
33, the following provisions apply:

(a) if the person is female and it is
proposed to conduct a strip search, a
female police officer is to conduct it;

(b) if the person is male and it is
proposed to conduct a strip search, a
male police officer is to conduct it;

(c) if the search involves the application
of force to the person, the police
officer must give the Commissioner
of Police a written report about the
search within 7 days, including
particulars of the circumstances that
gave rise to the application of force;

(d) if the police officer reasonably
suspects that a controlled substance
may be present in one or more of the
person's body cavities and wishes to

one sex but feel more
comfortable being
searched by an officer of
a different sex.

Best practice would be
for such individuals to
choose the sex of their
searcher.
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®)

(4)

®)

(e)

determine whether or not that is the
case, the police officer must cause
the person to be brought before a
magistrate;

the magistrate before whom the
person is brought may make an
order that the person's body cavity or
cavities specified in the order may be
searched by a medical practitioner.

The magistrate's order, if made, is sufficient
authority for a medical practitioner to search
the person's body cavity or cavities specified
in the order.

Notwithstanding subsection (3) —

(E)) the person is first to be told that he or
she may ask for the search to be
conducted by a medical practitioner
of the same sex as that person; and

(b) if the person does so ask, the search

is not to be conducted except by a
medical practitioner of that sex
unless it is not reasonably
practicable in the circumstances for
such a medical practitioner to be

present.

The magistrate's order also authorises —

(@)

(b)

a medical practitioner who is to
conduct the search to ask another
person to help with the search; and

the other person to give that help.
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(6)

Unless it is not reasonably practicable in the

@)

circumstances, the person asked to help is to

be of the same sex as the person to be
searched.

If the person subject to the magistrate's order
refuses or fails to submit to the search, the
medical practitioner and the helper, if any,
may use reasonable force to enable the
search to be conducted.

Poisons Act

1971 No. 81

90C
@)

Personal searches

Where, pursuant to section 90A or 90B, an
inspector or a police officer detains a person
for the purpose of search, the following
provisions apply:

(a) if a strip search is to be carried out
on a female, that search shall be
carried out by a female police officer;

(b) if a strip search is to be carried out
on a male, that search shall be
carried out by a male police officer;

(c) if the inspector or police officer
suspects on reasonable grounds that
a raw narcotic, narcotic substance,
prohibited substance, section 36
substance, or prohibited plant may
be present in the cavities of that
person's body and wishes to
determine the presence or absence
of the narcotic, substance, or plantin
those cavities, he shall cause that
person to be brought before a

Gender
identity

Intersex
status

It is unclear how this
provision will apply to
individuals who may
identify as neither or both
male or female, or whose
identity documents do
not reflect their gender
identity.

An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.

Best practice would be
for such individuals to
choose the sex of their
searcher.

Bodily
searches
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(@)

magistrate;

on a person being brought before a
magistrate in accordance with

paragraph (c), the magistrate shall

(e)

either —

(0] make an order in writing that
the cavities of that person's
body which are specified in
that order shall be searched
by a specified medical
practitioner; or

(i) refuse to make such an
order;

if the search involves the application
of force to the person — the inspector
or police officer shall, within 7 days
after effecting the search, deliver to
the Secretary or, as the case may
be, to the Commissioner of Police a
report in writing giving full particulars
of the search, including particulars of
the circumstances which gave rise to
the application of force.

) For the purposes of subsection (1) —

@)

(b)

cavities of a person's body means
the vagina and rectum of that
person;

strip search means a search, other
than a cavity search ordered by a
magistrate under subsection (1)(d)(i),
in which the person to be searched is
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@)

(4)

®)

(6)

required to remove most or all of his
clothing.

An order under subsection (1)(d)(i) is
sufficient authority for the medical
practitioner specified in the order, and any
person working in the medical or nursing
profession acting in good faith in aid of, and
under the direction of, that medical
practitioner, to carry out a search of the
cavities of the body of the person concerned
which are specified in that order.

If a person in respect of whom an order has
been made under subsection (1)(d)(i)
requests that the search authorized by that
order be not carried out unless another
medical practitioner, of the same sex as that
person, is present, the search shall not be
carried out unless another medical
practitioner of the same sex as that person is
present unless the circumstances are such
that it is not reasonably practicable to
arrange for the presence of another medical
practitioner of the same sex as that person at
the search.

Notwithstanding subsection (3), a search
authorized by an order under subsection
(A)(d)(i) shall not be carried out until the
person in respect of whom the search is to
be carried out has been informed of the
request that he may make pursuant to

subsection (4).

If a person in respect of whom an order has
been made under subsection (1)(d)(i)
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refuses or fails to submit himself to the

search authorized by that order, or wilfully

obstructs the carrying out of the search, the

medical practitioner authorized to carry out

the search, and any person working in the

medical or nursing profession acting in good

faith in aid of, and under the direction of, that

medical practitioner, may use such force as

is reasonably necessary for the purpose of

enabling the search to be carried out.

@) In this section, section 36 substance means

a substance to which section 36 applies.
Admission to 7 Powers of search and seizure Gender Bodily 1
ggﬂ—g:(— Lower (6) A search under subregulation (1)@)(@) ofa | €Y itis unclear how this searches
Requlations 2006 person apparently 10 or more years of age Intersex provision will apply to
_g—No. 145 (TAS) that involves the removal of clothing - status individuals who may

(@) is not to be conducted unless the
person to be searched -

0] has been asked whether the
person has with him or her
any property that is likely to
adversely affect order or
safety in, or the security or
management of, the court;
and

(i) has been given the
opportunity to produce any
such property; and

(iii) has been given the
opportunity to have the
search conducted in private

identify as neither or both
male or female, or whose
identity documents do
not reflect their gender
identity.

An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.

Best practice would be
for such individuals to
choose the sex of their
searcher.
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and, if the person so
chooses, the search is
conducted in private; and
(b) is to be conducted -
(i) if practicable, by an
authorized officer of the
same sex as the person
searched; and
(i) if practicable, in the
presence of only persons of
the same sex as the person
searched; and
(i) in the presence of no more
than 2 authorized officers.
Corrections Act 22 Search Gender It is unclear how this Bodily 1
1997 No. 51 4) A search or examination of a female visitor identity provision will apply to searches
; o individuals who may
under this section is to be made by a female | Intersex identif ith both
officer and in the presence of females only status identify as neither or bot
’ male or female, or whose
identity documents do
not reflect their gender
identity.
An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.
Best practice would be
for such individuals to be
offered the option of a
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female searcher.
Criminal Code 39B  Search of aircraft, &c. Gender It is unclear how this Bodily 1
Act 1924 No. 69 1) If the person in command of an aircraft or a identity prg_vl_sdlonlwﬂlhapply to searches
erson authorized in writing in a particular Intersex individuals who may
P S - identify as neither or both
case by a justice believes on reasonable status
; . male or female, or whose
grounds that an offence involving the safety identitv d q
of an aircraft has been, is being, or may be dentity ocuments 0
. . e not reflect their gender
committed on board or in relation to an . ;
: identity.
aircraft he may search or cause to be
searched — An intersex person may
() the aircraft and any person, luggage, be Iegall;t/) retf:oglnlsed as
or freight on board the aircraft; and one sex but feel more
' comfortable being
(b) any person who is about to board the searched by an officer of
aircraft and any luggage or freight a different sex.
:Egtallisrcart;(%ut to be placed on board Best practice would be
: for such individuals to
2 It is lawful for any person to assist the person have the option of a
in command of an aircraft or authorized in female searcher, if they
accordance with subsection (1) in the wished.
exercise of the powers conferred by that
subsection.
(3) Nothing in this section authorizes the search
of a female otherwise than by a female.
Forensic 41 Certain forensic procedures generally to Gender It is unclear how this Bodily 1
Procedures Act be carried out by person of same sex identity provision will apply to searches
2000 No. 101 . . . individuals who may
Q) If practicable, an intimate forensic procedure | Intersex . . .
. : . identify as neither or both
(other than the taking of a dental impression | status
. . male or female, or whose
oran X-ray) is to be carried out by a person of the
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same _sex as the person undergoing the procedure.

2 If practicable, a non-intimate forensic
procedure for which the person undergoing
the procedure is required to remove clothing
other than his or her overcoat, coat, jacket,
gloves, socks, shoes and hat is to be carried
out by a person of the same sex as the
person undergoing the procedure.

3) If practicable, a person asked under section
42 to help carry out a forensic procedure
covered by subsection (1) or (2) isto be a
person of the same sex as the person
undergoing the procedure.

45 Presence of police officers during
forensic procedure
Q) Police officers may be present during the

carrying out of a forensic procedure for the
purposes of safety, security, continuity of
evidence, investigation and the effective
carrying out of the procedure in accordance
with this Act.

2 The number of police officers that may be
present during the carrying out of a forensic
procedure must not exceed that which is
reasonably necessary for the purposes

specified in subsection (1).

3) A police officer who is of the opposite sex to
that of the person undergoing the forensic
procedure may only be present during the
carrying out of the procedure if —

@ it would not be reasonably

not reflect their gender
identity.

An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.

Best practice would be
for such individuals to
choose the sex of the
officer.
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practicable to carry out the
procedure without the presence of
the police officer; and
(b) at the time the forensic procedure
must be carried out, there is no
police officer of the same sex as the
person available to be present
instead of the police officer of the
opposite sex.
4) Subsections (2) and (3) do not apply to any
non-intimate forensic procedure that may be
carried out without requiring the person
undergoing the procedure to remove any
clothing except his or her overcoat, coat,
jacket, gloves, socks, shoes and hat.
Mental Health 111 Searches Gender It is unclear how this Bodily 1
Act 2013 No. 2 (12) Unless the CFP directs otherwise in a identity ﬁ\rgxfc;gglnghac)pmz to searches
particular case, a search that involves any Intersex identify as neither oyr both
touching or undressing of a person, or any status male gr female. or whose
touching of a person's clothing or personal identit documénts do
belongings, must be carried out — not ref>llect their gender
(@) by an authorised person of the same identity.
gender as that person and only in the An intersex person ma
presence of persons of that gender; be legally reréognised a){s
and one sex but feel more
(b) in privacy. comfortable being
2 Search power of custodians and escorts Ze;;fcer:eecri]tbgein officer of
(3) A frisk search is, if practicable, to be Best practice would be
conducted by a person of the same sex as for such individuals to
the person being searched. choose the sex of their
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searcher.
Police Offences 4A Custody of intoxicated persons Gender It is unclear how this Bodily 1
Act 1935 . ' identity provision will apply to searches
) A police officer may — Intersex individuals who may
(@) search or cause to be searched a identify as neither or both
. status
person who has been taken into male or female, or whose
custody under subsection (2); and identity documents do
not reflect their gender
(b) remove or cause to be removed from identity
that person for safe keeping, until the '
person is released from custody, any An intersex person may
money or valuables that are found on be legally recognised as
or about that person and any item on one sex but feel more
or about that person that is likely to comfortable being
cause harm to that person or any searched by an officer of
other person or that could be used a different sex.
case harm 10 that person or any Best practice would be
other person for such individuals to
) choose the sex of their
8 A search of a person under subsection (7) is, searcher.
if practical, to be conducted by a police
officer of the same sex as the person being
searched.
Police Powers 22 Power to conduct additional search Gender It is unclear how this Bodily 1
(Public Safety) . . identity provision will apply to searches
Act 2005 @ In this section — individuals who may
. oo Intersex . . .
body cavity means rectum or vagina; Status identify as neither or both

strip search means a search, other than a
body cavity search, in which the person
searched is required to remove most or all of

male or female, or whose
identity documents do
not reflect their gender
identity.
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his or her clothes.

2 A police

officer may without warrant conduct

a strip search of the person if —

(@) the person is suspected of being a

designated person; and

(b) the police officer believes on

3) A police

long as is reasonably necessary to conduct a

reasonable grounds that it is
necessary to conduct a strip search
of that person for the purposes of the
search and that the seriousness and
urgency of the circumstances require
a strip search to be conducted.

officer may detain a person for so

search under this section.

(4) Where a police officer detains a person for
the purpose of a search under this section,
the following provisions apply:

(a)

if it is proposed to conduct a strip

search, the search is to be
conducted by an officer of the same
sex as the person searched or by a
person of the same sex under the
direction of a police officer;

if the search involves the application
of force to the person, the police
officer must give the Commissioner
of Police a written report about the
search within 7 days, including
particulars of the circumstances that
gave rise to the application of force.

An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.

Best practice would be
for such individuals to
choose the sex of their
searcher.
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Search Warrants | 18 Conduct of frisk searches Gender It is unclear how this Bodily 1
Act 1997 A frisk search of a person under this Act is, if identity provision will apply to searches
X individuals who may
practicable, to be conducted by a person of the same | Intersex . . .
. identify as neither or both
sex as the person being searched. status male or female. or whose
identity documents do
not reflect their gender
identity.
An intersex person may
be legally recognised as
one sex but feel more
comfortable being
searched by an officer of
a different sex.
Best practice would be
for such individuals to
choose the sex of their
searcher.
Terrorism 22 Power to conduct personal search Gender It is unclear how this Bodily 1
fiDP erfevnetir:)tﬁjmﬁ:t (5) Where a police officer detains a person for identity ﬁ\rgivvlisc;gglszh%pmg to searches
the purpose of a search under this section, Intersex . . . Y
2005 : L ) identify as neither or both
the following provisions apply: status

male or female, or whose

(@) if it is proposed to conduct a strip identity documents do
search, the search is to be not reflect their gender
conducted by an officer of the same identity.
e e o s A rsex erson may
Derso - —— be legally recognised as
direction of a police officer;
one sex but feel more
(b) if the search involves the application comfortable being
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of force to the person, the police searched by an officer of
officer must give the Commissioner a different sex.
of Police a written report about the Best practice would be
search within 7 days, including for suF::h individuals to
particulars of the circumstances that h th f thei
gave rise to the application of force. choose the sex ot their
searcher.
Local Note offences in schedules for entering a Gender Binary concept of gender | Criminal 1
Government changeroom reserved for use by people of the identity adopted. Discriminatory
(Amendment of opposite sex and use of changeroom reserved for against those who may
: Intersex )
By-laws) Order use by people of the opposite sex. Status be gender diverse or of
2008 No. 50 intersex status.
e Likely to be an issue of
significant practical
concern. However,
query whether an
investigation or
prosecution of such
offences would be
captured by the SDA.
Long Service 2 Interpretation Gender Binary concept of gender | Employment 1
Leave Act 1976 . . . identity adopted to age for
No. 95 ) :anptphézéit, unless the contrary intention ey retirement. No provision
Status is made for a person who

age for retirement means —

@) in a case where an age for
retirement is prescribed in an
industrial award that is applicable to
an employee, or is fixed by the terms
of an employee's contract of
employment — the age so prescribed
or fixed; or

does not identify as
either male or female.
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(b) in any other case — the age of 65
years, in the case of a male, or 60
years in the case of a female;
Work Health and Binary concept of gender | Employment 1
Safety adopted. Query whether
Regulations 2012 person can be of
No. 122 5 Interpretation reproductive capacity
female of reproductive capacity , in Part 7.2, ?en[g;;gt GEntiias
means a female other than a female who provides ’
information stating that she is not of reproductive As a distinction is being
capacity; made between males
q . and females, Norrie's
394 Meaning of lead risk work _Gender Case and the Acts
In this Part, lead risk work means work carried out in | identity Interpretation Act 1931
a lead process that is likely to cause the blood lead do not appear to operate
level of a worker carrying out the work to exceed - to include every other
. . gender. Accordingly, it
o
’ T ’ the situation is for a
(b) in any other case, 30?g/dL (1.45?mol/L) person who has female
reproductive organs but
who does not identify as
female.
Relationships Act | 3 Interpretation Gender Query whether definition | Family and 1
2003 No. 44 child includes — identity of child excludes child of | relationship law
Intersex a person who does not
(@) a child of which the partners are the natural status identify as female and

parents; and

(b) a child of a female whose male partner is
treated as the father of the child under

who did not conceive the
child naturally.

May have discriminatory
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section 10C of the Status of Children Act ramifications for gender
1974; and diverse/intersex people.
(c) a child adopted by the partners; and
(d) a surrogate child of the partners;
Status of 8 Presumption of paternity arising from Gender Provision excludes Family and 1
Children Act cohabitation identity persons who have given | relationship law
1974 If— Intersex birth but do not identify
Status as women.
(@) a child was born to a woman; and
(b) at any time during the period beginning not

earlier than 44 weeks and ending not less
than 20 weeks before the birth, the woman
cohabited with a man to whom she was not
married —

the child is presumed to be the child of that
man.
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Registration Act
1999 No. 58

Key provisions

Application to register change of sex

(@) whose birth is entered in the

(b) who has undergone sexual
reassignment surgery; and

may apply to the Registrar, in a form
approved by the Registrar, to register a

28A
(1) An adult person -
Register; and
(c) who is not married -
change of the person's sex.
(2

@)

The parents of a child whose birth is
registered in the State may apply to the
Registrar, in a form approved by the
Registrar, for registration of a change of the
child's sex.

An application for registration of a change of
a child's sex may be made by one parent if -

@) the applicant is the sole parent
named in the registration of the
child's birth under this Act or any
other law; or

(b) there is no other surviving parent of

Attributes
affected

Gender
identity

Intersex
status

Comments

The provisions prevent a
person from apply to
register if they do not
fulfil the requirements of
‘sexual reassignment
surgery’. This is
discriminatory on the
basis of gender identity
and intersex status.

The provisions prevent a
person from applying to
register their change of
sex if they are married,
which is discriminatory
on both a gender identity
level but also sexual
orientation - it prevents a
married person who
changes sex from
remaining married if they
wish to do so (but
exemption applies)

If the statute is to be
interpreted so as to not
allow the registration of

Category of
discrimination

Family and
relationship law

Identity
documents

Ass | Other

exemptions

Section 40(5) -not
unlawful to refuse
to change official
record of a
person's sex if
the person is
married.

Section 43A — not
discriminatory to
make or keep
records to be kept
in a way that
doesn’t allow for
the designation of
sex other than
male or female.
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Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
the child. sex non-specific
4) If the parents of a child are dead, cannot be I&S Idvigtlijr?liigﬁé éf fl: Ocr;m
found or for some other reason cannot Norrie's gase) then it also
exercise their parental responsibilities in discriminates adainst
respect of the child, the child's guardian may s whogwould
apply for registration of a change of the prefer that designation
Gl s (but exemption applies).
Human-Cloning 4lnterpretation Gender Binary conceptof gender 5
E - ) . . |
ane-Other Woman-meaRsa-emaie Auman. persons-capable-of
— 10-OHence —creating ahuma emb 59'9'3‘ status PrEgRaRcy w 6-do-hot
Practices-Aet purpose-otherthan-achieving-preghraney-ina identifrasa
2003 No.- 51 woman woman/female-

Comment [L&R48]: Norrie's Case
and Acts Interpretation Act 1931
suggest that the offences extend to
creating, collecting, placing and
importing a human embryo in any
person who is able to carry a human
embryo.
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Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
17 OHence—placing-ofan-embryo
. ﬁ i
mm}enau‘y‘p’laees‘a‘h&ma‘nﬂnbww } i i O
. .
.(2)".'39 Son comimils an offence it eperson
e t'el ally-p acesanuma e' bryo-in e body G_I &
18 Q. ence —IMPOrting, exporting oFplacing-a
. .
.(3) pe Slel commits-an-ofience Fihe pase{n
i 1 l
WORBR-KROWIRG-that; 0 eese.ss as-to-whetherthe
years:
Criminal Code 297 Conspiracy Marital Quite anachronistic Criminal 5
Act 1924 No. 69 . . status provisions here.
- | (@ Any person who conspires with another — (Sexual
@) to kill any person, whether a subject | orientation) N_ote that husband and
. . wife are excluded from
of His Majesty or not, and whether . .
R operation of this
he is in this State or elsewhere, F n
under circumstances which, if he provision. Subsectlo_n (2)
were killed in this State, would Is discriminatory against
constitute murder; , NS VN E7e el
’ married in that they are
(b) to obstruct, prevent, pervert, or excluded from the
defeat the due course of justice, or protection.
the administration of the law,
whether such purpose is to be
effected in this State or elsewhere; Also note at (1)(g) that it
is illegal to conspire to
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Tasmanian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Charge:

(c) to commit any crime;
@ ..o
(e) to extort, by any means, any property

whatever from any person;

) to inflict by any unlawful means any
injury or harm upon the public, or any
particular person or class of persons;

(q) to facilitate the seduction of a
woman;

(h) to do any act involving, and known to
be likely to involve, public mischief;
or

() to do any act without lawful
justification or excuse with intent
thereby to injure any person —

is guilty of a crime.

Conspiracy.

&)

@)

A husband and wife are not criminally
responsible for any conspiracy between
themselves only.

Nothing in this section shall affect the
provisions of the Trades Unions Act 1889.

facilitate the seduction of
a woman- this excludes
persons of all other
sexes including gender
diverse people.

There are some other
potentially discriminatory
provisions regarding
husbands and wives in
this Act too.

However, query whether
an investigation or
prosecution of such
offences would be
captured by the SDA.
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Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Status of 10B Interpretation Sexual The presumption Family and 5
Children Act A reference in this Part to a fertilization procedure is orientation | discriminates against relationship law
1974 a reference to — p persons who are in same
sex relationships,
@) the artificial insemination of a woman; or however most children
. _— m me-
(b) the procedure of implanting in the uterus of a el Same-sex
couples will have
woman an embryo derved from an ovum ti f
fertilized outside the body. presumption o
: parentage interpreted
using 10C (1A) where a
child is born to a woman
who is in a relationship
with another woman
iti . . . .
_w - 10, Presumptions-and-evidence as to-future Gender Binary-conceptof-gender | NotApplicable |5
Act1992 i i adopted-in-this-provision-
parentheod identity \
& Where-there-arses .EI e-apphication-o the Fre Atersex pepsens-frem-the_ OF
aga_stpe petuitiesto-a-disposition-orin-dete g | statis definition-
theright-of-a-persontoputan-endto-a-trustoran
aceumuiationa-questionthat depe els_ onthe
capacity ol a-person-o-procreateac d-atafulure
. | hi ‘
12 years-oroverbutnetunderthatage.and
i) af id
oll2 vears-oreverbutnetunderthatage-eroverthe
age-of 55 years;-but
(b.) Hne case-ohaiving perso evidence may be. ’
9 "e.l # a" I’ proceed gsﬁ to-show that e_el SHe-W
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Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
time-in-guestion; Comment [L&R49]: The exemption
operates to enable evidence to be
given regarding the capability of person
who is neither male nor female to
Children—Young | 13—Responsibility to preventabuseorneglector | Gender Discriminatonyagainsta | NotApplicable |5 SRTETEELE:
To07 v oa | (D-Anadult who-knows,-or-believes-or suspects-on Intersex pregt
reasonable grou ds; that-a-ehildis-suffering, has
S ened_ e‘l' s-Hikely-to-suffer-abuse orReglecthasa
or-further-occurrence-of the-abuse-or neglect.
the-child-of that pregnaney once born— Comment [L&R50]: Norrie's Case
. . . and Acts Interpretation Act 1931
(a) ts-rease ably i eely to suﬁer—abuse—opnegleet—eﬁ, suggest that this section would extend
. . . . to any person who is pregnant.
bHsreasenabh-ikelytoreguire medical-treatment
Community 5
{Offender (4) The Registrar or an-authorised person-cannot, does-hotidentify-asa Comment [L&R51]: Norrie's Case
Reporting) Act - A ; female- and Acts Interpretation Act 1931
2005 expose-his-orhergenitals,-the-anal-areaofhisorher | status suggest that this section would extend
== buttocks-orin-the caseof a-femaleherreasts: to any person with breasts.

o . o ] Comment [L&R52]: Norrie's Case
CriminalCode 165Anfanticide Gender Provisions-exclude Not-Applicable | 5 and Acts Interpretation Act 1931
Act-1924 No-69 . . identity persons-who-are suggest that this section would extend
— | Awomanwho by any wilful act or omission, causes to any person who is pregnant.
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Tasmanian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

tntersex
status
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Tasmanian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

rComment [L&R53]: Norrie's Case

and Acts Interpretation Act 1931
suggest that the principle would be
interpreted as equality between all
people.

Comment [L&R54]: Norrie's Case
and Acts Interpretation Act 1931
suggest that this section would extend

_to any person with breasts.
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Tasmanian Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
status

Relations-Act . . identity applicationpersons-whe

1984 No.- 21 A-jemale employee who has given-notice othier are-preghantbut-do-net

I intention-to-take-parental-leave forthe birth-ofachild | Intersex ; : r —

| ; | : identify-as female: Comment [L&R55]: Norrie's Case
. . . and Acts Interpretation Act 1931

date-of birth-unless-a-medical practitioner-has suggest that this would extend to any
certified-that the-employee-isfitto-work-closerto-the |_person who is pregnant.
expected-date-of birth-

. . . . Comment [L&R56]: Norrie's Case
Obstatreand 3nterpretation Gender Provisions-exclude Not-Applicable .
ST . . s ‘ and Acts Interpretation Act 1931
Pacdiatrie late maternal death-means the death of a woman identity persons who-are sllgfejzii it L0 S e
Mortality-and preghant-orgave birth-to erson who was pregnant.

Morbidity £ more-than-42 days butless than-one yearafterthe Intersex . o P preg
cessation-of pregnancy— status )
1994 No-31 as-women-
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Tasmanian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Comment [L&R57]: Norrie's Case
and Acts Interpretation Act 1931
suggest this section would extend to
any person who is pregnant or gave
birth to a child.
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Comment [L&R58]: Norrie's Case
and Acts Interpretation Act 1931
suggest these sections would extend to
any person who is pregnant.
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8. VICTORIA

Victorian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

Crimes (Mental

Impairment and
Unfitness to be

Tried) Act 1997

1, 2(b)

In nominating people for appointment to
the Panel, the Minister must have regard to

(a) the matters that the Panel has
jurisdiction to hear and determine;
and

(b) the_need for the Panel to be
comprised of both males and
females so qualified by knowledge
and experience that the Panel is
capable of exercising the
jurisdiction and performing the
functions conferred on it.

Intersex status.
Gender identity

Schedule 1, 2(b)
refers to a binary
composition of a
Panel and by not
acknowledging that
there can be genders
other than female or
male, may be applied
discriminatorily
against intersex
individuals whose
gender may be used
as a basis to not
appoint them to the
Panel.

However, not likely to
be captured by the
exemption as
discrimination
against
intersex/gender
diverse people not "in
direct compliance
with" this provision.

Appointments

Corrections Act
1986

100(1C)

(1C) The Regional Manager must ensure, to the
extent practicable, that a search under this

Intersex status

Gender identity

It is unclear how this

provision will apply to
individuals who may

identify as neither or

both male or female,

or whose identity

Bodily
searches
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Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions
section is conducted - documents do not
reflect their gender
(a) in a private place or area that identity.
provides reasonable privacy for the An intersex person
person being searched; and may be legally
recognised as one
(b) in the presence of a witness; and sex but feel more
comfortable being
. . searched by an
(c) as gxp_edltlou_sly as possible to officer of a different
minimise the impact on the sex.
person's dignity and self-respect;
and Best practice would
be for such
individuals to choose
O o e oo sex s e e sexof et
P g searched. searcher.
Corrections 69(6) As above It is unclear how this | Bodily 1
Regulations provision will apply to | searches
2009 individuals who may

Under this regulation, all escort officers or prison
officers involved in a strip search must ensure that

(U} the prisoner is not searched by a person of
the opposite sex, except where the search
is urgently required and a person of the
same sex as the person to be searched is
unavailable to conduct the search.

identify as neither or
both male or female,
or whose identity
documents do not
reflect their gender
identity.

An intersex person
may be legally
recognised as one
sex but feel more
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Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions
92(3) comfortable being
searched by an
A person who is about to be searched may request officer of a different
that a person who accompanied the person to the Sex.
community corrections centre or another person of Best practice would
the same sex who is then at the community be for such
corrections centre, other than an offender, be individuals to choose
present during the search. the sex of their
searcher.
Crimes Act 1958 | 464(2) Gender Identity It is unclear how this | Bodily 1
provision will apply to | searches

intimate part of the body means the genital or
anal region of a male or female or the breast of a
female;

intimate sample means -

@) a blood sample;

(b) a sample of pubic hair, including the root if
required;

(c) a swab, washing or sample taken from the

external genital or anal region of a male or
female or from the breast of a female;

(d) a sample of saliva;

Intersex Status

individuals who may
identify as neither or
both male or female,
or whose identity
documents do not
reflect their gender
identity.

An intersex person
may be legally
recognised as one
sex but feel more
comfortable being
searched by an
officer of a different
sex.

Best practice would
be for such
individuals to choose
the sex of the
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Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions

(e) a scraping taken from the mouth; relevant officer.
) a dental impression;
non-intimate sample means -

(@) a sample of hair, other than pubic hair,
including the root if required;

(b) a sample of matter taken from under a
fingernail or toenail;

(c) a swab, washing or sample taken from any
external part of the body other than the
genital or anal region of a male or female
or the breast of a female.

464N(2) Taking of fingerprints

2 If -
(@) fingerprints are to be taken in
accordance with a court order;
(b) reasonable force is to be used to

take fingerprints -

a person of the same sex as the person to
be fingerprinted must, if practicable, take
the fingerprints and a member of the police
force involved in investigating the offence
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for which the fingerprints are required must
not, if practicable, take the fingerprints.

464NA(5)

A person of the same sex as the person to be
finger scanned must, if practicable, take the finger
scan.

46472

3) For the purposes of a forensic procedure
under this Subdivision

@) an intimate sample (other than a
dental impression) or a physical
examination of an intimate part of
the body may only be taken or
conducted by a medical
practitioner or nurse or midwife of
the same sex, if practicable, as the
person from whom the sample is to
be taken or who is to be examined;

©)

(ab) in the presence of a member of the
police force who is present to
witness the taking of the sample or
the conduct of the physical
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examination, subject to subsection
(9), and is of the same sex, if
practicable, as the person from
whom the sample is to be taken or
who is to be examined ...

464ZA

2) If practicable, a member of the police force
acting in accordance with subsection (1)
and any person assisting the member -

(@) must be of the same sex as the
person on whom the procedure is
to be conducted; and

(b) must not be involved in
investigating the offence for which
the procedure is required.

3) If the Children's Court makes an order
under section 464U(7) or 464V(5), a parent
or guardian of the child or, if a parent or
guardian cannot be located, an
independent person of the same sex, if
practicable, as the child must be present
during the conduct of a compulsory
procedure on the child.

469A(2)

A female shall not be searched under the last
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preceding subsection except by a female.

Firearms
Regulations
2008

16(4)

A search under subregulation (1)(b) or (1)(c)(ii)
must, if reasonably practicable, be conducted by a
member of the police force or by an authorised
officer who is of the same sex as the person being
searched.

Intersex status
Gender identity

It is unclear how this
provision will apply to
individuals who may
identify as neither or
both male or female,
or whose identity
documents do not
reflect their gender
identity.

An intersex person
may be legally
recognised as one
sex but feel more
comfortable being
searched by an
officer of a different
sex.

Best practice would
be for such
individuals to choose
the sex of the
relevant officer.

Bodily
searches

Terrorism
(Community
Protection) Act
2003

1

transgender person means a person, whether or
not the person is a recognised transgender person

Gender identity

Intersex status

These provisions do
not account for
persons who
identifies as neither
or both male or
female.

Bodily
searches
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(6)

)

@) who identifies as a member of the
opposite sex, by living, or seeking
to live, as a member of the
opposite sex; or

(b) who has identified as a member of
the opposite sex by living as a
member of the opposite sex; or

(c) who, being of indeterminate sex,
identifies as a member of a
particular sex by living as a
member of that sex -

and includes a reference to the person
being thought of as a transgender person,
whether or not the person is, or was, in fact
a transgender person.

The member must not search the genital
area of the person searched, or in the case
of a female or a transgender person who
identifies as a female, the person's breasts
unless the member suspects on
reasonable grounds that it is necessary to
do so for the purposes of the search.

A search must be conducted by a member
of the force of the same sex as the person
searched or by a person of the same sex
under the direction of the member.

The requirement of
search by a person
of the ‘same-sex’ has
uncertain application
for persons whose
gender identity differs
from their legal sex.

There is also
potential detriment
for intersex people,
who may, regardless
of the sex they
identify with, feel
more comfortable
with the search being
undertaken by a
person of a particular
sex.

These provisions
also do not intersex
men, trans men, or
gender diverse
people who have
breasts.
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Children, Youth | 347 Child in custody to be placed in remand | Gender identity Section 347 allows Criminal 1
and Families Act | centre Intersex status children to be kept
2005 2) If a child is remanded in custody by a court separa(;ely 'rt' a
or a bail justice, the child must be placed in remand centre
! according to their
a remand centre except as otherwise sex. There is the
provided by the regulations with respect to poténtial for
prescribed regions of the State. discrimination for an
2) If any children are remanded in custody in individual that has
a police gaol under this section, they - physical
. characteristics of one
(@) are entitled to be kept separate
; gender but does not
from jddults who are detained identify with that
=iz, gender, or an
(b) are entitled to be kept separate individual of intersex
according to their sex; status.
434(4) Section 488AD
mandates that an
4) A female member of the Youth Residential ?hfgfzrf:?suksgggrscug%r
Board must be present at any meeting of tri rchi
the Board at which consideration is being strip search IS
given to the release on parole of a female copducted by an
person. officer of the same
sex as the person
being searched
445(4) (unless in the case of

A female member of the Youth Parole Board must
be present at any meeting of the Board at which
consideration is being given to the release on
parole of a female person.

urgency). An
individual that
resembled one
gender but identified
with another gender
might be
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488AD Manner of conducting search

Q) In the case of a frisk search or a strip
search, the officer in charge must ensure
that the search is conducted only by an
officer of the same sex as the person being
searched.

discriminated
against. Similarly, an
individual that was of
intersex status might
be discriminated
against under these
laws.

Sections 434(4) and
445 provide an
additional
requirement that a
female member of
the Youth Residential
Board and Youth
Parole Board must
be present at any
meeting where
release on parole is
being considered for
a female person. As
it does not state how
whether a prisoner is
a female is to be
determined, it may
allow discrimination
against an individual
who does identify as
a female but is listed
as a male on their
birth certificate.

Major Crime
(Investigative
Powers)

Sections 14 and 15
WITNESS SUMMONS

Intersex status

Discriminates against
individuals who
identify as intersex

Criminal

Section 43A - not
discriminatory to
make or keep
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Regulations To: (insert name of person to whom summons is as provides only two records in a way
2005 directed) gender options. that does not
allow for the
*Male/*Eemale designation of
sex other than
male or female
Births, Deaths 17A  Addition of details after birth Intersex status This section is Family and 2 & | s40(5) - not
and Marriages registration - registration of partner . . intended to remove relationship law | 4 unlawful to refuse
i 3 Gender identity T o
Registration Act ) This section applies if- discrimination Identit to change official
1996 pp towards non- documyents record of a
@) a woman has undergone a heterosexual couples person's sex if
procedure within the meaning of by allowing a the person is
Part Il of the Status of Children woman’s female married.
Act 1974 as a result of which she partner to be listed
— . s 43A — not
became pregnant and gave birth to as a partner on the N
- : h discriminatory to
a child; and Register, however it make or kee
. . has the potential to P
(b) by application of a presumption in et 3 records to be
: discriminate against :
that Part the woman's female ; kept in a way that
- an intersex partner. g
partner is presumed to be a parent doesn’t allow for
of the child; and In order to change the designation
o . one’s gender on the of sex other than
(©) the child's birth was registered male or female.

before the commencement of the
Assisted Reproductive
Treatment Act 2008 .

2) If the Register only names the mother of
the child, the mother and her partner may

apply to

amend the Register to name the

partner as a parent of the child.

3) If the Register names the mother and

father of the child, the Register must not be

amended to name the partner as a parent

register, section 30A
requires an individual
to be unmarried and
to have undergone
sex affirmation
surgery.

This prevents
individuals who are
married and have
undergone sex
affirmation surgery
from changing their

Table of potentially discriminatory legislation

Page 281



http://www.austlii.edu.au/au/legis/vic/consol_reg/mcpr2005464/index.html#sch1
http://www.austlii.edu.au/au/legis/vic/consol_reg/mcpr2005464/index.html#sch1
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/20874b7e9c4e17d1ca2578d100828fb9!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/20874b7e9c4e17d1ca2578d100828fb9!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/20874b7e9c4e17d1ca2578d100828fb9!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/20874b7e9c4e17d1ca2578d100828fb9!OpenDocument
http://www.austlii.edu.au/au/legis/vic/consol_act/soca1974199/
http://www.austlii.edu.au/au/legis/vic/consol_act/soca1974199/
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#birth
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#partner
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#parent
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#birth
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#register
http://www.austlii.edu.au/au/legis/vic/consol_act/arta2008360/
http://www.austlii.edu.au/au/legis/vic/consol_act/arta2008360/
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#register
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#partner
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#register
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#partner
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#parent
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#register
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#register
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#partner
http://www.austlii.edu.au/au/legis/vic/consol_act/bdamra1996383/s4.html#parent

Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions
of the child without a court order. gender and
4) An application under subsection (2) must femaining marrled
. : (but exemption
be accompanied by a statutory declaration applies)
made by the woman's partner stating that PP ’
she consented to the procedure that It also prevents
resulted in the pregnancy. individuals who have
30A  Application to alter Register i und_ergone Sex
affirmation surgery
Q) An unmarried person - but who identify as
(@) who is 18 years or over; and iﬁg;gzr t?]eerllrd S(Qrtl(c)i .
(b) whose birth is reqgistered in on the Register.
WHEIES e If the statute is to be
(c) who has undergone sex affirmation interpreted so as to
surgery - not allow the
. registration of sex
may apply to the Registrar for the record of non-specific
the_pers_on's sex in the person's birth individuals (i.e. if it
registration to be altered. can be distinguished
from Norrie’s case)
then it also
discriminates against
individuals who
would prefer that
designation (but
exemption applies).
Property Law 241 The male line to be preferred Gender identity The inheritance Financial 1
Act 1958 provisions adopt a

None of the maternal ancestors of the person from

whom the descent is to be traced nor any of their
descendants shall be capable of inheriting until all

his paternal ancestors and their descendants have

failed; and no female paternal ancestor of such

Sexual orientation

Intersex status

binary conception of
gender as “female”
and “male” and may
be discriminatorily
applied in the case of
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person nor any of her descendants shall be
capable of inheriting until all his male paternal
ancestors and their descendants have failed; and
no female maternal ancestor of such person nor of
any of her descendants shall be capable of
inheriting until all his male maternal ancestors and
their descendants have failed.

242 The mother of more remote male
ancestor to be preferred to the mother of the
less remote  male ancestor

Where there is a failure of male paternal ancestors
of the person from whom the descent is to be
traced and their descendants, the mother of his
more remote male paternal ancestor or her
descendants shall be the heir or heirs of such
person in preference to the mother of a less
remote male paternal ancestor or her descendants.

243 Failure of male maternal ancestor

Where there is a failure of male maternal ancestors
of such person and their descendants, the mother
of his more remote male maternal ancestor and
her descendants shall be the heir or heirs of such
person in preference to the mother of a less
remote male maternal ancestor and her
descendants.

244 Half blood if on the part of a male
ancestor to inherit after the whole blood of
the same degree if on the part of a female
ancestor after her

Any person related to the person from whom the
descent is to be traced by the half blood shall be
capable of being his heir; and the place in which

an intersex
individual, or an
individual who does
not identify as a
particular gender but
is registered on their
birth certificate as
that gender.
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any such relation by the half blood shall stand in
the order of inheritance so as to be entitled to
inherit shall be next after any relation in the same
degree of the whole blood and his issue where the
common ancestor is a male, and next after the
common ancestor where such common ancestor is
a female; so that the brother of the half blood on
the part of the father shall inherit next after the
sisters of the whole blood on the part of the father
and their issue, and the brother of the half blood on
the part of the mother shall inherit next after the
mother.

Ambulance
Services Act
1986

17(3)

In making a recommendation under subsection
(1A), the Minister must ensure that women and
men are adequately represented.

Intersex status
Gender identity

This may be used to
discriminate against
intersex individuals in
board appointments.
Norrie's Case and
the Interpretation of
Legislation Act 1931
suggest that there
should be equal
representation of all
genders. ltis difficult
to see how, in
practice, this would
occur based on a
non-binary definition
of gender.

Memberships/
appointments
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Disability Act 28(4) Community visitors Gender identity Section 28(4) Memberships/ | 1

2006 requires a Public appointments

4) In nominating persons for appointment as
community visitors, the Public Advocate
must as far as practicable nominate an
equal number of males and females.

Intersex status

Advocate to as far as
practicable nominate
an equal number of
males and females
as community
visitors. By applying
a binary definition of
gender, the provision
may be used to
discriminate against
intersex individuals
and not appoint them
as community
visitors.

However, not likely to
be captured by the
exemption as
discrimination
against
intersex/gender
diverse people not "in
direct compliance
with" this provision.
For example, would
not necessarily be
taken to permit the
Public Advocate to
exclude an
intersex/gender
diverse person.
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Health Services | 33(10) Board of management Intersex status Sections 33(10) and | Memberships/ | 1
Act 1988 65T(3)(b) both appointments
(10)  In nominating a person or persons for I T]Mlnr:ster to
appointment to a board, the Minister must gnsucrie tf Bl
ensure that both men and women are Moar 0 .
adequately represented on the board. et
represents women
) and men equally.
65T(3)(b) Directors This may be used to
discriminate against
(3) In making a recommendation under this intersex individuals in
section, the Minister must ensure that - dlrect.or
appointments.
(a) the board includes at least one However, not likely to
person who is able to reflect the be captured by the
perspectives of users of health exemption as
services; and discrimination
against
(b) women and men are adequately |n_tersex/gender
represented. d!verse people not "in
direct compliance
with" this provision.
Mental Health 1 Gender identity These sections Memberships/ | 1
Act 1986 L . require that appointments
2) In nominating persons for appointment to L
e individuals have
the Board, the Minister must have regard
o Intersex status regard to the number
of males and females
(@) the matters which the Board has in appointing
jurisdiction to hear and determine; individuals to various
and Boards and
positions.

(b) the need for the Board to be
comprised of both males and

Any person who
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females so qualified by knowledge
and experience that the Board is
capable of exercising the
jurisdiction and performing the
functions conferred on it;

2

3) In selecting the members of a division of 3
members the President must have regard
to -

(@) the desirability of constituting
divisions of both males and
females and of different age
groups; and

3

2) The membership of the Psychosurgery
Review Board is to be made up of both
males and females and consist of -

does not identify as
either male or female
could be
discriminated against
in an appointment.

However, not likely to
be captured by the
exemption as
discrimination
against
intersex/gender
diverse people not "in
direct compliance
with" this provision.

5
3) In nominating persons for appointment as
community visitors for a region the Minister
must as far as practicable nominate an
equal number of males and females.
Administration 5 Marital/relationship | Section 5 defines Financial 2

and Probate Act
1958

purchaser means a lessee mortgagee or other
person who in good faith acquires an interest in
property for valuable consideration also an
intending purchaser and valuable consideration
includes marriage but does not include a nominal

status

(Sexual
orientation)

valuable
consideration as
including marriage
which discriminates
against those who
are not heterosexual
and permitted to be
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consideration in money
29
effect of death on certain causes of action

Q) Subject to the provisions of this section, on
the death of any person, all causes of
action subsisting against or vested in him
shall survive against or (as the case may
be) for the benefit of his estate:

Provided that this subsection shall not
apply to causes of action for defamation or
seduction or for inducing one spouse to
leave or remain apart from the other.

2) Where a cause of action survives as
aforesaid for the benefit of the estate of a
deceased person the damages
recoverable for the benefit of the estate of
that person -

(b) in the case of a breach of promise
of marriage shall be limited to such
damage (if any) to the estate of
that person as flows from the
breach of the promise to marry;

married.

Section 29 allows
one to claim
damages for breach
of marriage which
denies those who are
not heterosexual and
permitted to be
married the right to
claim damages.

Section 52 adopts a
binary version of
gender in referring to
‘mother’ and ‘father’,
and ‘brother’ and
‘sister’. This can
discriminate against
both individuals of
intersex status, and
individuals in non-
heterosexual
relationships that
have children.
Further, subsection
(viii) refers to
marriage, which
excludes non-
heterosexual defacto
couples.
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52 Distribution on intestacy

1) Where a person in respect of his or her
residuary estate dies intestate then subject
to the provisions of section 51 and 51A the
following provisions shall have effect with
respect to such estate:

(b) If the intestate leaves a father and
a mother but no partner or issue
such estate shall be distributed
equally between the father and the
mother;

(e) If the intestate leaves a father but
no partner or issue or mother the
father shall be entitled to such
estate;

(ed) If the intestate leaves a mother but
no partner or issue or father the
mother shall be entitled to such
estate;

(ii) Except as hereinafter
provided the children of
any person who died
before the intestate shall
take only the share which
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(iii)

v)

(Vi)

(vii)

that person would have
taken if living at the death
of the intestate and if more
than one shall take the
same in equal shares;

No representation shall be
admitted among collaterals
after brothers' and sisters'
children;

Brothers or sisters or when
they take as
representatives brothers'
or sisters' children shall
take in priority to
grandparents;

Where brothers' or sisters'
children are entitled and all
the brothers or sisters of
the intestate have died
before him or her such
children shall not take as
representatives and all
such children shall take in
equal shares;

There shall be no
difference between males
and females or between
relationship of the whole

Table of potentially discriminatory legislation

Page 290



http://www.austlii.edu.au/au/legis/vic/consol_act/aapa1958259/s5.html#intestate?stem=0&synonyms=0&query=husband
http://www.austlii.edu.au/au/legis/vic/consol_act/aapa1958259/s5.html#representation?stem=0&synonyms=0&query=husband
http://www.austlii.edu.au/au/legis/vic/consol_act/aapa1958259/s5.html#intestate?stem=0&synonyms=0&query=husband

Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions

blood and of the half blood;

(viii) A husband and wife shall

for all purposes of

distribution and division be

treated as two persons.
Coal Mines 106 Pensions - additional payments in Marital status Sections 106 and Financial 2 May be covered
(Pensions) Act respect of dependents (sexual orientation) | 107 provide for by section 41A,

1958

Where a mine worker becomes eligible for a
disablement pension or a retiring pension he shall
also be eligible for additional payments of the
following amounts -

@) an amount of $67 per week in respect of
his wife which amount shall be payable
until her death or until she ceases to be his
wife;

(b) an amount of $14 per week in respect of
each child and step-child under the age of
sixteen years who is totally or mainly
dependent on his earnings which amount
shall be payable until such child attains the
age of sixteen years;

(c) where no amount is payable under
paragraph (a) of this subsection an amount
of not more than $67 per week in respect
of one female who is totally or mainly
dependent on his earnings, and who is a
member of the mine worker's family over
the age of sixteen years caring for any

pensions only to
heterosexual married
couples and thus
discriminate against
non-heterosexual
couples and
individuals of intersex
status in a
relationship who are
not able to receive a
pension.

41B exemptions
depending on
whether the
scheme meets
the definition of a
superannuation
fund
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child or step-child of the mine worker under
the age of sixteen years which amount
shall be payable until her death or
marriage or until she ceases to be such a
dependent.

Notwithstanding anything in paragraph (a) of this
section the Tribunal shall refuse to award an
addition to the pension of a mine worker in respect
of his wife or shall cancel or suspend so much of
any pension as consists of such addition where it is
satisfied that the wife is living apart from her
husband and that the husband is not maintaining
or contributing a reasonable sum to the support of
his wife.

107 Pension payable to dependents
Q) Upon the death of -

(@) a person who has been awarded
or who was eligible to receive a
disablement pension or a retiring
pension; or

(b) a mine worker whose death has
been found to have been due to
injury (not being an intentional self-
inflicted injury) -

the widow of such person or mine worker
or the female in respect of whom such
person or mine worker if he had remained
alive and been granted a pension would
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have been entitled to an additional
payment shall be eligible for a pension of
$102.30 per week until the death re-
marriage or marriage of such widow or
female, as the case may be, and the
persons referred to in paragraph (b) of
section one hundred and six of this Act
shall also be eligible for pensions of an
amount equal to the amount referred to in
that paragraph and for the period specified
in that paragraph.

(1A)  Where the death of a mine worker has
occurred on or after the eighth day of
December One thousand nine hundred
and sixty-two or occurs after the
commencement of the Coal Mines
(Amendment) Act 1963 the widow of that
mine worker or the female in respect of
whom such mine worker if he had
remained alive and been granted a
pension would have been entitled to an
additional payment shall be eligible for a
pension of $102.30 per week from the date
of the death of the mine worker (whether
the death occurred before or after the
commencement of the Coal Mines
(Amendment) Act 1963) until the death
remarriage or marriage of such widow or
female, as the case may be:

Provided that the pension payable to any such
widow or female in respect of any period prior to
the fourth day of October One thousand nine
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hundred and sixty-three shall be at the rate of
$11.75 per week ...
Constitution Pensions of former members Marital status Pensions are limited | Financial 2 May be covered

Amendment Act
1958

@

@

©)

Notwithstanding anything in the foregoing
provisions of this Division, where a person
who has ceased to be a member was
immediately before the appointed day in
receipt of or entitled to receive a pension
under this Division, that person shall on
and from the appointed day be entitled to
receive out of the Fund in lieu of any other
pension under this Division an annual
pension at the rate of 50 per cent per
annum of the basic salary from time to
time.

Notwithstanding anything in the foregoing
provisions of this Division, where a widow
of a member or former member was
immediately before the appointed day in
receipt of or entitled to receive a pension
under this Division, the widow shall on and
from the appointed day until her death or
re-marriage be entitled to receive out of the
Fund in lieu of any other pension under
this Division an annual pension at the rate
of 40 per cent per annum of the basic
salary from time to time.

Notwithstanding anything in the foregoing
provisions of this Division, if a former
member dies on or after the appointed day
and his widow is entitled upon his death to

(sexual orientation)

to widows and thus
this section adopts a
heterosexual
definition of marriage
and discriminates
against non-
heterosexual couples
that legally do not
have the right to
marry.

by section 41A,
41B exemptions
depending on
whether the
scheme meets
the definition of a
superannuation
fund
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the payment of a pension under the
foregoing provisions of this Division, the
widow shall upon his death until her death
or re-marriage be entitled to receive out of
the Fund in lieu of any other under this
Division an annual pension at the rate of
40 per cent per annum of the basic salary
from time to time.

4) Notwithstanding subsection (1), (2) or (3),
the rate of pension to which a person is
entitled under this section shall not be less
than the rate of pension which that person
was receiving or was entitled to receive
under this Division immediately before the

appointed day.

5) The provisions of subsections (6), (7) and
(8) of section 42 and section 44 shall apply
to and in relation to pensions under this
section as if in those provisions a
reference to a pension were a reference to
a pension under this section.

(6) In this section -

appointed day means the day on which
the Parliamentary Superannuation Act
1982 receives the Royal Assent;

Parliamentary
Contributory

Superannuation
Act 1962

7(5)(c) Upon the death
(c) of a person -

@) who dies whilst he is a

Marital status
(sexual orientation)

Section 7(5)(c)
allows, in certain
circumstances, the
widow of a member

Financial

Likely to be
covered by
section 41A, 41B
exemptions
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()

member;

(ii)

(i)

who has received a salary
as a member for an
aggregate period of six
years or more (whether
before or after or partly
before and partly after the
commencement of this
Act); and

who has served as a
member in at least three
successive Parliaments
(whether after or partly
before and partly after the
commencement of this
Act); or

of a person who is entitled to
receive an ordinary
superannuation benefit under this
Act but whose right to receive that
benefit is at the date of his death
suspended pursuant to section
eight of this Act -

the widow of such person shall until her
death or re-marriage be entitled to receive
out of the Fund an ordinary
superannuation benefit.

In this section widow shall not include a woman
who married a former member after he had finally
ceased to be a member.

to receive a widow to
receive an ordinary
superannuation
benefit upon the
member’s death. This
excludes non-
heterosexual
relationships, and
relationships where
one or two of the
individuals identify as
intersex.
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http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_relationship
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_relationship
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#adoption_order
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http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_relationship
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_relationship
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#guardian
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
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http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#de_facto_spouse
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child

Victorian
Legislation

Maintenance
Act 1965

Key provisions

3

Definitions and entire Act

Attributes
affected

Marital status
(sexual orientation)

Comments

The definition of
“adopted” is that of
the law of Victoria,
which does not allow
non-heterosexual
couples to adopt a
child.

The Act in its entirety
relates to
maintenance
between a wife and
husband and
excludes non
heterosexual couples
who are unable to be

Category of
discrimination

Family and
relationship law

Ass | Other
exemptions

Table of potentially discriminatory legislation

Page 302



http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#guardian
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#guardian
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s80.html#adopted
http://www.austlii.edu.au/au/legis/vic/consol_act/aa1984107/s4.html#child
http://www.austlii.edu.au/au/legis/vic/consol_act/ma1965109/index.html#s3
http://www.austlii.edu.au/au/legis/vic/consol_act/ma1965109/index.html#s3

Victorian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

married.

Crimes Act 1958 | 336 Marital coercion Marital status The defence of Criminal 4 Any
) Any presumption that an offence (sexual orientation) | marital c_oercion is determi_nation by
committed by a wife in the presence of her ﬁglt)égvs?ell(it;?;%rrie d ﬁfct?]lérf:(l)ne;g;%ect
guﬁs;nbilzggggged Udien |71 eeeEny couples. It is not defence would be
: available to include covered by s
2) Where a woman is charged with an non-heterosexual 40(1)(a)
offence other than treason or murder, that individuals who are exemption
woman shall have a complete defence to unable to marry and
such charge if her action or inaction (as the who are in a defacto
case may be) was due to coercion by a relationship.
man to whom she was then married. However, query how
the operation of a
3) For the purposes of this section "coercion” defence may be
means pressure, whether in the form of captured by the SDA.
threats or in any other form, sufficient to
cause a woman of ordinary good character
and normal firmness of mind, placed in the
circumstances in which the woman was
placed, to conduct herself in the manner
charged.
4) Without limiting the generality of the
expression "the circumstances in which the
woman was placed" in subsection (3), such
circumstances shall include the degree of
dependence, whether economic or
otherwise, of the woman on her husband.
5) The accused shall bear the burden of
adducing evidence that she conducted
herself in the manner charged because
Table of potentially discriminatory legislation Page 303



http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s458.html#offence
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#coercion
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s458.html#offence
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#coercion
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#the_circumstances_in_which_the_woman_was_placed
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#the_circumstances_in_which_the_woman_was_placed
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#the_circumstances_in_which_the_woman_was_placed
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s195b.html#conduct
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s195b.html#conduct

Victorian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

she was coerced by her husband, but if
such evidence has been adduced, the
prosecution shall bear the burden of
proving that the action or inaction charged
was not due to coercion by the husband.

(6) This section shall operate in substitution
for the common law as to any presumption
or defence of marital coercion.

@) This section shall not affect the law relating
to the defence of duress.

Comment [L&R59]: Norrie's Case
and the Interpretation of Legislation Act
1931 suggest that these sections would
extend to a person who is pregnant.
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http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#coercion
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s317b.html#operate
http://www.austlii.edu.au/au/legis/vic/consol_act/ca195882/s336.html#coercion
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/b3c4334a6186f1c7ca257a2a007ab55a!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/b3c4334a6186f1c7ca257a2a007ab55a!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/b3c4334a6186f1c7ca257a2a007ab55a!OpenDocument
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Legislation

Key provisions
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Comments
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discrimination
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http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
http://www.austlii.edu.au/au/legis/vic/consol_act/alra2008209/s7.html#hospital

Victorian
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination
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Other
exemptions
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Ass
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/8eb9ba5252d3ee55ca257c3100836fea!OpenDocument
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/8eb9ba5252d3ee55ca257c3100836fea!OpenDocument

Victorian Key provisions Attributes Comments Category of Ass | Other

Legislation affected discrimination exemptions

2008 Gender-identity able-to-benefitfrom relangnsmpw (Comment [L&R60]: Norrie's case
assisted-reproductive and the Interpretation of Legislation Act
Heatmem—whieh—may 1984 suggests that references to

S . "women" should be interpreted to
dsenmmat&agmnst include every other gender where
individuals-who-do applicable (i.e. where a person may be
ng{_idemijy_as_fema,le assisted by reproductive services
but-have female generally available to wormen
. regardless of the gender that the
genital-organs-and person identifies with.
are-able-to-conceive;
or-intersex
o s i
able-to-conceive
. . . . | . 5

Reproductive doctorwho-has-carried-outartificialinsemination Famil

R - R . relationshipla

Freal € i EH. eF-than-on-behairofa Eg'SEE. e R &€

2009 \AA [Comment [L&R61]: As above
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http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/8eb9ba5252d3ee55ca257c3100836fea!OpenDocument

Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions
Also-Schedule 1 (all)-and Schedule 2 (all)

. . . . . . Comment [L&R62]: Norrie's Case
Marriage-Aet Entire-Aet s and the Interpretation of Legislation Act
1958 133 Principle-on-which questions relatingto Intersex.status 134-apphy-a 1984 suggest that sections 133 and

minorsare to_be decided heterosexual 134 apply to any parent of a child.

conception-of

Part} the administration orar 5' propery b_ele gy dee GiRg-guestio sf

to-of held-on-trust OF - FHAOH-of ,H € ElppllEEl.EIE of £ i ¢rother

the-ince EHEEE.E"'” ‘ "

deed_ g-hat-guestion-& allregard-the we_laee_ ’ & d. fat el ) i

te II oras-the In_sta d paramount cons de ?HQ ' .

any e_tl er point of view the claim-of the father of b ele_glsa_ parent-to

any Aght-at common a_n_psss_essesl by t.l e-fathe IEE child in-a l'E

thfespectorsue adm |st|at’|e © appl_leatel N . )

superiortothato the-mether-or the e.la otne Felations #P)-oF 8

otheris supe- orto-thatof-the fathe |te|s_ exparent I"a*
S-134-Equalright-of-motherto-applyto-court : :
e etllm Q; a-HRoFSha |aF=e the like pe;;e sto
: : : : Comment [L&R63]: Norrie's Case
Police _ Section3 tntersex . S o and the Interpretation of Legislation Act
Regulation-Act memberof the force-shall-apply-to-every person adopt-a-binary suggest that all members of the force
1958 ) conception-ofgender are to receive equal salaries.
— {whethermale-orfemale)-employed-in-theforce; | i
as-a-gender:
.
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Victorian Key provisions Attributes Comments Category of Ass | Other
Legislation affected discrimination exemptions
as-men
Women-who-are-members-of-the force-shall-be
4 ) ) ol
atthe same rates-as-men-of corresponding-rank
who-are- members-of the force-are-entitled-to
receive:
. . . it ﬁ . 5
forR - sperm-means-sperm-from-a-man; Gender-identity ¢ ,
Aect 2008 woman-means-afemale-human- excludes-intersex
=== individuals wh
produce sperm,-and
ndividuale wi
produce-sperm-and
I ; "
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Comment [L&R64]: Norrie's Case
and the Interpretation of Legislation Act
suggest that the definition of sperm will
extend to anyone who is able to

L produce sperm.

g
Comment [L&R65]: Norrie's Case
and the Interpretation of Legislation Act
suggest that the definition of woman
would extend to any person who

_identifies as a female.



http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/0ec715211ba60f1cca257c300082fa3c!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/0ec715211ba60f1cca257c300082fa3c!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/0ec715211ba60f1cca257c300082fa3c!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubLawToday.nsf/a12f6f60fbd56800ca256de500201e54/0ec715211ba60f1cca257c300082fa3c!OpenDocument
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9. WESTERN AUSTRALIA

WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Constitution 3 Terms used Gender Term implies binary 1
Acts Person means an individual of either sex MelEY, COMETEE @ CEMED:
Amendment Act ' intersex excludes people of both or
1899 status neither sex.
Betting Control | 28A  Search warrant Gender It is unclear how this Bodily searches | 1
Act 1954 - No identity provision will apply to
orsse | e ven | Inersex | MMl ho may eniy
Y - 9 as neither or both male or
pursuant to this section, except by a status female, or whose identity
e e e concon, cocumentsco ot e
P P Y their gender identity.
An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
sex.
Best practice would be for
such individuals to choose
the sex of the relevant
officer
Children and 115  Child may be searched Gender It is unclear how this Bodily searches | 1
Community . identity, provision will apply to
Services Act @ ?P?ilgug]n?:;d {Jhei:]sofr:) &%yosrfzrrcvcit?] the intersex individuals who may identify
2004 o y thing status as neither or both male or
E— child, for any thing or substance that can . .
. . female, or whose identity
be seized under section 116.
documents do not reflect
2) The search of a child must be done - their gender identity.
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http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7b112A9%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7b112A9%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7b112A9%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7b112A9%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b112B6%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b5F0F%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7bC463%7d

WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
(a) by an authorised person, or a An intersex person may be
person designated under legally recognised as one
subsection (3), who is of the sex but feel more
same sex as the child; and comfortable being searched
(b) in the presence of at least one by an officer of a different
sex.
other adult.
. . Best practice would be for
O oty necessany noer e cuch s 0 choose
. ’ p y the sex of the relevant
designate another person to do the -
ot . officer
search or to assist in doing the search.
4) A person designated under subsection
3 -
(a) may do the search or assist in
doing the search; and
(b) must obey any lawful and
reasonable direction of the
authorised person.
5) Nothing in this section authorises a
search that involves -
(a) the removal of some or all of a
child’s clothing; or
(b) an examination of the body
cavities of a child
Children and 192  Children not to be employed to Gender No allowance made for Bodily searches | 1
Community perform in indecent manner etc. identity, children who may have
Services Act intersex breasts but not identify as
2004 status female or be legally
3) For the purposes of this section but recognised as female.
without limiting its application -
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http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record/nexthit?id=%7bBE11%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7bC871%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7bC871%7d

WA
Legislation

Key provisions

Attributes
affected

Comments

Category of
discrimination

Ass

Other
exemptions

(a) a child is employed to perform in
an indecent, obscene or
pornographic manner if, in the
course of the child’s
employment, the child -

0] is engaged in an activity
of a sexual nature; or

(i) is in the presence of
another person who is
engaged in an activity of
a sexual nature; or

(i) is required to pose or
move in a manner
calculated to give
prominence to sexual
organs, the anus or, in
the case of a female, her
breasts;

Criminal

Property
Confiscation

Act 2000 - No

68 of 2000

75

Search of person under s. 73 or 74,

who may perform

@

When a police officer exercises his or her
power to search a person under section
73 or under a warrant under section 74,
the officer must ensure that the person is
searched by a person of the same sex or
a medical practitioner.

Gender
identity,
intersex
status

It is unclear how this
provision will apply to
individuals who may identify
as neither or both male or
female, or whose identity
documents do not reflect
their gender identity.

An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
sex.

Bodily searches
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WA Key provisions Attributes | Comments Category of Ass | Other
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Best practice would be for
such individuals to choose
the sex of the relevant
officer.
Diamond 21 Detaining and searching people in Gender It is unclear how this Bodily searches | 1
Argyle designated areas identity, provision will apply to
Diamond Mines . . intersex individuals who may identify
Joint Venture) ©) Subject.to subsection (6) a.search under status as neither or both male or
subsection (4) shall be carried out by a . .
Agreement Act . ! female, or whose identity
1081 police officer of the same sex as the documents do not reflect
person to be searched. their gender identity.
(6) Where it is .not immediately pr.actlca.lble. An intersex person may be
for subsection (5) to be complied with in .
. . legally recognised as one
relation to a search under subsection (4) sex but feel more
a police officer may, subject to comfortable being searched
subsection (7), cause the search to be by an officer of a different
carried out, under the direction of a sgx
police officer, by a security officer of the '
same sex as the person who is to be Best practice would be for
searched or may - such individuals to choose
. - the sex of the relevant
(a) detain the person until; or officer
(b) convey or conduct the person to
a place where,
it is practicable for subsection (5) to be
complied with.
(8) Subject to subsection (9) an examination
arranged under subsection (7) shall be
carried out in the presence of a police
officer of the same sex as the person to
be examined.
9 Where it is not immediately practicable
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WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
for subsection (8) to be complied with in
relation to an examination arranged
under subsection (7) a police officer may
cause the examination to be carried out
in the presence of a security officer of the
same sex as the person to be examined
or may —
(a) detain the person until; or
(b) convey or conduct the person to
a place where,
it is practicable for subsection (8) to be
complied with.
Health Act 1911 | 307 Compulsory examination and Gender It may be more appropriate | Bodily searches | 1
treatment identity, for an intersex, transgender
Provided that where the person to be examined Intersex orhge_nder ?lverﬁe PR
is a female, and the examination is to be by 2 status Who 1S _not egaly
medical réctitioners one of such practitioners (EEETEEL GBI O
shall, if sF()) desired bv’ the person topbe examined IS B2 eI
be a,female medical practitioner, if able and ' 3y ETEENE, [Sar GRENale, &)
willing to act, and witrr:in 32 km o'f the place LIRS ARSI eets
where the e>;amination is to be made (Tl CREEE e CEES
’ not match her gender
identity.
Gender s 15(3): A recognition certificate cannot be Gender This prevents individuals Family & 2 Section 40(5) -
Reassignment issued to a person who is married. identity who are married and have relationships law not unlawful to
Act 201 (WA) 14(1) Wh h d Intersex undergone sex affirmation Identit &4 refuse to change
Gender s 14( .) €re a person has underqone a status surgery from changing their documyents official record of a
o . . reassignment procedure _(before or af_ter_ gender and remaining person’'s sex if
Rgglsllsél‘%grr?sen the commencement of this Act and within Sexual married. the person is
the State or elsewhere), application may be i i o i
2001 (WA) ) app y orientation It also prevents individuals married.

made to the Board in accordance with this

who have not undergone

Section 43A — not
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WA Key provisions Attributes | Comments Category of Ass | Other
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section for the issue of a recognition sex affirmation surgery but discriminatory to
certificate. who identify as another make or keep
) . . gender to change their records to be
S 4 Re_aSS|gnment procedure means a medical gender on the Register, kept in a way that
or surgical procedure (or a c_omblnatlon of such which is discriminatory on doesn’t allow for
procedures) to a'Fef. the genitals anq Oth?f the basis of gender identity the designation of
gender cha_lr_acterlstlcs of a person, identified by and intersex status. sex other than
a birth certificate as male or female, so that the _ male or female
person will be identified as a person of the Note the High Court '
opposite sex and includes, in relation to a child, decision of AB v AH
any such procedure (or combination of concerned the interpretation
procedures) to correct or eliminate ambiguities of these provisions and has
in the child’s gender characteristics. meant that chest surgery is
s 15(1): Board must be satisfied that the sufficient for transgender
person: men.
a) believes that his or her true gender is .If the statute is to be
the gender to which the person has interpreted S0 as t_o not
been reassigned; and allow the registration of SEX
non-specific individuals (i.e.
b) has adopted the lifestyle and has the if it can be distinguished
gender characteristics of a person of the from Norrie’s case) then it
gender to which the person has been also discriminates against
reassigned; and individuals who would prefer
has received proper counselling in relation to his that designation.
or her gender identity.
Misuse of 23 Powers of police officers when things | Gender It is unclear how this Bodily searches | 1
Drugs Act 1981 suspected of being used in identity, provision will apply to
commission of offences intersex individuals who may identify
) A person shall not be searched under status as neither or both male or

subsection (1) except by -

(a) a person of the same sex as the
firstmentioned person; or

female, or whose identity
documents do not reflect
their gender identity.

An intersex person may be
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(b) a medical practitioner. legally recognised as one
. . sex but feel more
24 Granting of search warrants in ;
- - - . comfortable being searched
connection with prevention or detection of b ffi f a different
offences y an officer of a
_— sex.
@ sAegféiovT/asrigng:tneo;cZits g;lr_ched under a Best practice would be for
such individuals to choose
@) a person of the same sex as the the sex of the relevant
firstmentioned person; or officer.
(b) a medical practitioner.
Poisons Act 55 Powers in respect of premises, Gender It is unclear how this Bodily searches | 1
1964 vehicles or vessels if offence suspected identity, provision will apply to
of being committed intersex individuals who may identify
status as neither or both male or
e ot el
) . documents do not reflect
same sex as the first-mentioned person. : . .
their gender identity.
An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
sex.
Best practice would be for
such individuals to choose
the sex of the relevant
officer.
Prisons Act 49 Power to search and question Gender It is unclear how this Bodily searches | 1
1981 persons entering prison identity, provision will apply to
intersex individuals who may identify

(4) A search under this section of a female
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WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
person or a child apparently under the status as neither or both male or
age of 10 years shall be conducted female, or whose identity
expeditiously and - documents do not reflect
@) by a female prison officer or their gender identity.
some other female person An intersex person may be
authorised for the purpose by the legally recognised as one
superintendent; and sex but feel more
(b) in the presence only of female comforta_ble being ;earched
. by an officer of a different
persons and, in the case of the sex
search of such a child, in the '
presence of the person Best practice would be for
accompanying the child unless such individuals to choose
that person refuses to be the sex of the relevant
present. officer.
Prostitution Act | 29 Provisions about searching person Gender It is unclear how this Bodily searches | 1
2000 . . identity, provision will apply to
@ Qf goggfsgﬁ'i%‘;?mi‘;t cary o a z‘}"?;‘;h intersex individuals who may identify
status as neither or both male or

same sex as the person searched.

female, or whose identity
documents do not reflect
their gender identity.

An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
sex.

Best practice would be for
such individuals to choose
the sex of the relevant
officer.
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Protective 8 Apprehended person may be Gender It is unclear how this Bodily searches | 1
Custody Act searched identity, provision will apply to
2000 intersex individuals who may identif
) The search of an apprehended person status as neither or both n)1/ale or y
femae, or e ety
pp P ' documents do not reflect
their gender identity.
An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
Sex.
Best practice would be for
such individuals to choose
the sex of the relevant
officer.
Public 62. Provisions about searching a person Gender It is unclear how this Bodily searches | 1
Transport . ' . identity, provision will apply to
Authority Act | (D) ﬁosr‘gg“ggﬁ;{'i‘;ﬂfroﬂfg‘ggggﬂﬁ aPollce intersex individuals who may identify
2003 y status as neither or both male or

person under this Act unless of the same
sex as the person searched.

female, or whose identity
documents do not reflect
their gender identity.

An intersex person may be
legally recognised as one
sex but feel more
comfortable being searched
by an officer of a different
sex.

Best practice would be for
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such individuals to choose
the sex of the relevant
officer.
Court Security 30 Separation of certain kinds of persons | Gender Term implies binary Criminal 1
and Custodial in custody and intoxicated detainees identity, construction of gender,
Services Act ) Where practicable, a person in custody is intersex ex_cludes people of both or
1999 ) . status neither sex.
not to be confined with a person of the
opposite sex in a lock-up, a court
custody centre or a vehicle used for
moving persons for whom the CEO is
responsible under section 16.
Criminal Code Use of 'male’ and ‘female’, 'man' and ‘woman’, Gender Generally - references to Criminal 1
Act Compilation | 'boy' and 'girl' throughout identity, 'male’ and 'female’, 'man'
Act 1913 intersex and ‘woman’, ‘boy' and ‘girl’
status which imply a binary
construction of gender.
Criminal Code 6 Terms used: carnal knowledge, carnal | Gender Term implies binary Criminal 1
Act Compilation connection identity, construction of gender,
Act 1913 When the term carnal knowledge or the term Intersex exgludes szl E Bt B
e . L status neither sex.
carnal connection is used in defining an offence,
it is implied that the offence, so far as regards
that element of it, is complete upon penetration.
Penetration includes penetration of the anus of a
female or male person.
Criminal Code 192 Procuring person to have unlawful Gender Term implies binary Criminal 1

Act Compilation

carnal knowledge by threat, fraud or

Act 1913

administering drug

1) Any person who -

construction of gender,
excludes people of both or
neither sex.
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@

@

(b)

©

(d)

By threats or intimidation of any
kind procures a woman or girl to
have unlawful carnal connection
with a man, either in Western
Australia or elsewhere; or

By any false pretence procures a
woman or girl, who is not a
common prostitute or of known
immoral character, to have
unlawful carnal connection with a
man, either in Western Australia
or elsewhere; or

Administers to a woman or girl,
or causes a woman or girl to
take, any drug or other thing with
intent to stupefy or overpower
her in order to enable any man,
whether a particular man or not,
to have unlawful carnal
knowledge of her; or

Does any of the foregoing acts
with respect to a man or boy;

is guilty of a crime, and is liable to
imprisonment for 2 years.

It is no defence to a charge of an offence
against this section that the act of the
accused person by which the offence
was committed was done with the
consent of the person with respect to
whom the act was done.

Health Act 1911

310

Penalty for conveying infection of

Sex (gender

Discriminates against

Criminal
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venereal disease identity, women because creates a
. . intersex presumption in the case of
Y, o | Sai9) | vomen sexworkers and
knowingly does or suffers any act likely LEEE p“’"'d? for the
: X same presumption for male
to lead to the infection of any other
. . . sex workers.
person with a venereal disease commits
an offence.
2) Where a woman who is a prostitute, and (gender-diverse sex workers
while residing in a brothel or in premises excluded from terminology)
reputed to be a brothel has received
notice under section 307(1), and after the
receipt of such notice continues to reside
in a brothel or in premises reputed to be
a brothel, such woman shall by reason of
such continued residence be deemed
knowingly to be doing an act likely to
lead to the infection of any other person
with venereal disease within the meaning
and for the purposes of this section.
Adoption Act 4 Terms used Gender IA person may have given Family and 1
1994 mother means, in relation to a child or adoptee @dentity, _birth toa €1l [ o SO (7
the woman Wh,O gave birth to the child or ’ Intersex [eEHIE EIrl 6 CIaSSIerd e
adoptee:; status woman (e.g. having
’ undergone gender re-
assignment procedures) -
they may be excluded from
this definition. |
Adoption Act 21 Man who may be prospective Gender Section not discriminatory Family and 1
1994 adoptee’s father to be notified of consent | identity, against same-sex (lesbian) relationship law
etch intersex couples because of cl. (2c).
status

Q) The CEO, or in the case of a proposed

Comment [L&R66]: However,
Norrie's case and the Interpretation Act
1984 (WA) suggests that this should be
interpreted to include any sex or gender
diverse person who have birth to a
child. May depend on the meaning of
"each other gender" and whether this is
a binary expression. Has not been
interpreted previously. These
comments apply to a number of the
rows below.
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(20)

adoption by a step-parent of the child,
the prospective adoptive parent, is to
notify, in accordance with subsections
(2), (2a) and (2b) -

(@) any man who might be
presumed to be the child’s father
because of a presumption set
out in section 188 or 189 of the
Family Court Act 1997; and

(b) if applicable, any man (not being
a man who could be presumed
to be the child’s father because
of a presumption set out in Part 5
Division 11 Subdivision 3 of the
Family Court Act 1997) who, to
the knowledge of the CEO or
that prospective adoptive parent,
is a person who has been named
as or has claimed to be the
child’s father.

A person who has been named as or has
claimed to be a child’s parent under
section 6A of the Atrtificial Conception Act
1985 is to be notified by the relevant
person in accordance with subsection (1)
and for that purpose, subsections (2),
(2a) and (2b) apply to and in respect of
that notification as if a reference in those
subsections to “man” was a reference to
“person”.

However potentially
discriminatory against a
person who fathered a child
but does not identify as a
man or is not classified as a
man (e.g. having undergone
gender re-assignment
procedures))

Comment [L&R67]: However,
Norrie's case and the Interpretation Act
1984 (WA) suggests that this should be
interpreted to include any sex or gender
diverse person who have birth to a
child. May depend on the meaning of
"each other gender" and whether this is
a binary expression. Has not been
interpreted previously.

Adoption Act

26C

Determination of parentage,

1994

application for

Gender
identity,

Section not discriminatory
against same-sex (lesbian)

Family and
relationship law
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Comment [L&R68]: However,
Norrie's case and the Interpretation Act
1984 (WA) suggests that this should be
interpreted to include any sex or gender
diverse person who have birth to a
child. May depend on the meaning of
"each other gender" and whether this is
a binary expression. Has not been
interpreted previously.

Comment [L&R69]: However,
Norrie's case and the Interpretation Act
1984 (WA) suggests that this should be
interpreted to include any sex or gender
diverse person who have birth to a
child. May depend on the meaning of
"each other gender" and whether this is
a binary expression. Has not been
interpreted previously.

WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Q) Before an application for an adoption intersex couples because of cl. (aa).
order in relation to a child is filed, an status
application may be made to the Court -
@) by any man who might be EO;?:;'tagy gIrSS(;rrI]mv\llrrl]itOI’y
presumed to be the child’s father fagthere . apch“ B e
because of a presumption set identify as a man or is not
out in Part 5 Division 11 classified as a man (e
Subdivision 3 of the Family Court ; 9
Act 1997 or havmg_ undergone gender
re-assignment procedures)
(aa) by any person who might be a
parent of the child under the
Artificial Conception Act 1985; or
Artificial Use of 'male’ and ‘female’, ‘man' and ‘woman’ Gender IGenerally - references to Family and 1
Conception Act | throughout identity, 'male' and ‘female' which relationship law
1985 intersex imply a binary construction
status of gender: 'a woman
undergoes artificial
fertilisation' or 'the ovum
used for the purposes of the
procedure was taken from
some other woman' and 'a
man (not being the woman's
husband) produced sperm
used for the purposes of the
procedure’
Human Use of 'female’, 'woman' throughout Gender Generally - references to Family and 1
Reproductive identity, ‘female’ and 'woman' which | relationship law
Technology Act intersex imply a binary construction
1991 status of gender.
Administration 15 De facto partners and distribution on Marital Under this provision, Financial 1
Table of potentially discriminatory legislation Page 325



http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b3D6E%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b3D6E%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b3D6E%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7b8C1%7d
http://lawone.timebase.com.au/Legislation/Text/wa_legislation/record?id=%7B95A%7D

WA Key provisions Attributes | Comments Category of Ass | Other
Legislation affected discrimination exemptions
Act 1903 intestacy status someone who is married to
. . . (sexual (but separated from) a
Q) If the intestate dies leaving a de facto orientation) | deceased who had a de-

partner but no husband or wife, then
where the de facto partner and the
intestate lived as de facto partners for a
period of at least 2 years immediately
before the death of the intestate, the de
facto partner shall be entitled, in
accordance with section 14, to the
intestate property to which a husband or
wife of the intestate would have been
entitled, had the intestate died leaving a
husband or wife.

(2) If the intestate dies leaving a husband or
wife and a de facto partner, then where

(a) the de facto partner and the
intestate lived as de facto
partners for a period of at least 2
years immediately before the
death of the intestate; and

(b) the intestate did not, during the
whole or any part of that period,
live as the husband or wife of the
person to whom he or she was
married

the de facto partner shall be entitled, to
one-half of the intestate property to
which the husband or wife would have
been entitled in accordance with section
14 but for this subsection and the
husband or wife shall be entitled to the

facto partner of two years is
still entitled to 50% of
deceased estate.

This indirectly discriminates
against homosexual couples
as they are unable to get
married and thus must live
as a de facto for two years
before being entitled to 50%
of a deceased estate.
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©)

“4)

®)

other half of that property.

If the intestate dies leaving a husband or
wife and a de facto partner, then where -

@) the de facto partner and the
intestate lived as de facto
partners for a period of at least 5
years immediately before the
death of the intestate; and

(b) the intestate did not, during the
whole or any part of that period,
live as the husband or wife of the
person to whom he or she was
married,

the de facto partner shall be entitled, in
accordance with section 14, to the
intestate property to which the husband
or wife would have been entitled but for
this subsection.

Where under this section a de facto
partner is entitled to intestate property
and the intestate dies leaving more than
one de facto partner so entitled, those de
facto partners are entitled to that
property in equal shares.

Where under this section a de facto
partner is entitled to intestate property,
then for the purposes of section 14 and
the Fourth Schedule, the de facto partner
is to be taken to be a husband or wife, as
is applicable, and all references to a
husband or wife in those provisions are
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to be construed accordingly.
(6) In this section -
the intestate and the intestate property
have the same respective meanings as
they have in section 14.
@) The amendments made to this Act by the
Family Court Amendment Act 2002 do
not apply to or in respect of the estate of
a person who died intestate as to all or
any of the person’s property before the
commencement of that Act, and the
estate of such a person is to be
distributed as if that Act had not been
passed.
Prisons Act 44 Separation of male and female Gender There is no provision for the | Criminal 2
1981 prisoners identity, sleeping and
In a prison containing prisoners of each sex el accommodation
se a?ate cells and sl?eg ing quarters in dif'fe,rent status SIS Ve MR IYE LS
a?ts of the prison shallpbega(?located to male and D &0 Mes T &8 Gl
p ep male or female.
female prisoners.
Duties Act 2008 | 97 Some transactions between spouses Marital Threshold of 2 years applies | Financial 2
-No 11 of 2008 | or de facto partners status to de-facto couples but not
. (sexual married couples. Indirectly
Duty is not chargeable on a transfer of, or an orientation) | discriminates against

agreement for the transfer of, dutiable property
where -

(@) the person from whom, and the person to
whom, the dutiable property is
transferred, or agreed to be transferred,
are married to each other or are de facto

homosexual couples
because they cannot marry.
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(b)

(©

(d)

(€

partners of 2 years; and

the dutiable property is a lot on which a
residence is erected which, when liability
for duty on the transaction arises, was
used solely or dominantly as the ordinary
place of residence of the persons
referred to in paragraph (a); and

the lot on which the residence is erected
is used solely or dominantly for
residential purposes associated with that
residence; and

the person from whom the dutiable
property is transferred, or agreed to be
transferred, is the sole owner of the
property; and

the result of the transaction is or will be
that the dutiable property is owned solely
by the persons referred to in paragraph
(a) as joint tenants or tenants in common
in equal shares.

Judges’
Salaries and
Pensions Act
1950

Derivative pensions

©)

A pension is not payable under this Act
to a de facto partner of a judge or former
judge who died before the
commencement of this subsection.

Marital
status
(sexual
orientation)

Translational provision -
discriminates against
homosexual couples
because they are not able to
be married.

Financial

Family Court
Act 1997

3

Principles to be applied, and matters

to be

considered, by the Court in its non-

federal

jurisdiction - FLA s.

@)

The Court must, in the exercise of its

Marital
status
(sexual
orientation)

Clear discrimination against
same-sex relationships.

Family and
relationship law

Direct compliance
with Marriage Act
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non-federal jurisdiction under this Act,
have regard, as is applicable to each
case, to -
@) the need to preserve and protect
the institution of marriage as the
union of a man and a woman to
the exclusion of all others
voluntarily entered into for life;
and
Surrogacy Act 19 Circumstances for seeking parentage Marital Section has the effect of Family and 4
2008 order status discriminating against relationship law
eligible couple means 2 people of (gexual_ @O women e
orientation) | are unable to conceive a

opposite sexes who are married to, or in
a de facto relationship with, each other
and who, as a couple -

@

(b)

are unable to conceive a child
due to medical reasons not
excluded by subsection (3); or

although able to conceive a
child, would be likely to conceive
a child affected by a genetic
abnormality or a disease;

eligible person means a woman who -

@

(b)

is unable to conceive a child due
to medical reasons not excluded
by subsection (3); or

although able to conceive a
child, would be likely to conceive
a child affected by a genetic
abnormality or a disease; or

child as a couple due to the
sexual orientation but not
physically unable to
conceive a child as
individuals).

Nevertheless, homosexual
women can conceive a child
under the Atrtificial
Conception Act 1985 so
arguably they are not
discriminated against.

However gay men (as a
couple or single) may not
access altruistic surrogacy
in WA.
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(c) although able to conceive a
child, is unable for medical
reasons to give birth to a child.
?3) The medical reasons for being unable to
conceive a child that are referred to in
the definitions of eligible couple and
eligible person do not include -
(@) a reason arising from a person’s
age; or
(b) a reason prescribed for the
purpose of the Human
Reproductive Technology Act
1991 section 23(1)(d).
Criminal Code Chapter XXXI - Sexual offences Marital Defences available if Criminal 5
Act Compilation . status lawfully married to the
321 Child of or over 13 and under 16, o
Act 1913 sexual offences against (sgxual_ child/incapable person -
orientation) | such a defence would not
321A Child under 16, persistent sexual be available to same-sex
conduct with couples.
322 Child of or over 16, sexual offences
against by person in authority etc.
329 Relatives and the like, sexual offences
by
330 Incapable person, sexual offences
against
Stamp Act 1921 | 75C  Power to exempt for certain Marital Threshold of 2 years applies | Financial 5
conveyances between spouses status to de-facto couples but not
1) Upon application made in the manner (Ee0E el el LS
provided in subsection (3), the orientation) | indirectly discriminates
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Commissioner may exempt from duty against homosexual couples
any instrument chargeable with duty who cannot marry.

under item 4(1) or 19 of the Second
Schedule where -

(@) the person from whom, and the
person to whom, the property is
conveyed or transferred, or
agreed to be conveyed or
transferred, are married to each
other or are de facto partners of

2 years;
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