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1. OPCAT, Monitoring and rights protections in juvenile detention centres 

·         Are the current oversight, complaints and monitoring mechanisms relating to the 

treatment and rights of children and young people in detention (youth justice centres and 

adult facilities) adequate? If not, how could they be improved? 

·         Are there particular examples of good practice in relation to the promotion and 

safeguarding of children's rights in detention facilities? 

·         How could the ratification of OPCAT and the establishment of a NPM benefit children 

and young people in detention (youth justice centres and adult facilities)? 

 

The main focus of this submission is the protection of rights of young people detained for criminal 

justice reasons.  As a starting point I note that the importance of avoiding the use of custody for 

young offenders is widely recognised.1  Young offenders are likely to grow out of crime: detention 

will rarely be necessary and ‘the potential exists for a great deal of harm to be done to juveniles if 

ineffective or unsuitable interventions are applied by juvenile justice authorities.’2 

Further, the use of custody is itself criminogenic: it is widely accepted, as Richards notes, that 

‘prisons are “universities of crime” that enable offenders to learn more and better offending 

strategies and skills’, and that this ‘may be particularly the case for juveniles, who, due to their 

immaturity, are especially susceptible to being influenced by their peers.’3 

There are a number of international instruments aimed at protecting children from inappropriate 

correctional responses.  As emphasised recently by the UN Special Rapporteur on torture and other 

cruel, inhuman or degrading treatment or punishment, in a 2015 report on children in detention, the 

Convention on the Rights of the Child makes it clear that the deprivation of liberty of a child should 

be a last resort.  

                                                           
1 Kelly Richards ‘What makes juvenile offenders different from adult offenders?’ AIC T&I Feb 2011  
2 Ibid. 
3 Ibid. 



2 
 

Similarly, the Havana Rules require that deprivation of liberty be limited to exceptional 

cases. Both the Beijing Rules and the Riyadh Guidelines emphasize this principle. In addition, 

the best interests of the child must be a primary consideration in every decision on initiating 

or continuing the deprivation of liberty of a child.4 

Where a young person is nonetheless held in detention the nature of the detention, its length and 

conditions must reflect the generally accepted principles.  The UN Special Rapporteur reiterated the 

requirement to treat the child ‘with humanity and respect for his or her inherent dignity’, entailing 

specific additional considerations: he points out that  

The Havana Rules indicate how States should approach the deprivation of liberty of children, 

going beyond the Standard Minimum Rules for the Treatment of Prisoners by including 

guidelines on classification and placement, physical environment and accommodation, 

education, vocational training and work, recreation, religion and medical care, notification of 

illness, injury and death, contact with the wider community, limitations of physical restraint 

and the use of force, as well as disciplinary procedures and return to the community. 5 

A young person subject to the criminal justice system in Australia might lawfully be detained in a 

range of facilities: in a juvenile justice facility, but also in an adult prison, in police cells and police 

transport vehicles, and in psychiatric facilities.  This submission cannot address whether detention in 

any of these facilities should be lawful but this is of course a primary question in any specific case of 

detention. 

Assuming the lawfulness and appropriateness of holding a young person in detention, there is still 

the question of ensuring that their rights are being protected in each of these custodial locations.  

Human rights can be protected by regulations and legislation embodying rights (such as legislation 

requiring regular reviews of detention decisions, access to health care etc); by litigation under rights-

reflecting legislation to challenge breaches; and by ongoing oversight and monitoring of places of 

detention.  This last is central to the present AHRC and National Children’s Commissioner review and 

is the focus of this submission. 

A significant source of ill-treatment of children in detention is the lack of proper government 

oversight; oversight is ‘a key factor in preventing torture and other forms of ill-treatment.’ The UN 

Special Rapporteur outlined the basic features of an effective oversight regime:  

Monitoring should be conducted by an independent body, such as a visiting committee, a 

judge, the children’s ombudsman or the national preventive mechanisms with authority to 

receive and act on complaints and to assess whether establishments are operating in 

accordance with the requirements of national and international standards. Independent 

monitoring mechanisms should draw on professional knowledge in a number of fields, 

including social work, children’s rights, child psychology and psychiatry, in order to address 

the multiple vulnerabilities of children deprived of their liberty and to understand the 

specific normative framework and overall system of child protection.6 

How far does monitoring in Australia reflect these principles?  

                                                           
4 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment 
A/HRC/28/68 5 March 2015, para 25. 
5 Ibid, para 27. 
6 Ibid, para 71, 83. 
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Monitoring of places where young people are detained in Australia 

External monitoring is vital to protecting rights of young people held in detention in the criminal 

justice system, whether in youth justice facilities, or police cells, transport vehicles, adult prisons, or 

secure mental health facilities.  Monitoring involves visits and reporting by external bodies, and 

provides accountability, to discover any cases of abuse.  But more importantly external monitoring 

should prevent abuses occurring in the first place, by regular review of protocols and practices in the 

facility and by deterring inappropriate behaviour. 

International best practice is represented by the framework established under the Optional Protocol 

to the Convention Against Torture (OPCAT).  Australia has signed, but not ratified, the OPCAT, and 

has been criticised for this failure in the recent UN Universal Period Review.7  The potential benefits 

of implementing OPCAT are outlined below.  However, as highlighted by the AHRC, it is important to 

identify and evaluate the range of monitoring bodies already working in Australia in the youth justice 

context.   

Domestic monitoring of youth justice facilities 

Domestic monitoring of youth justice detention includes generalist Ombudsman and Human Rights 

agencies, specialist Inspectorates and Children’s Commissioners, and voluntary visitor schemes. 

Australia has had Ombudsman offices since the 1970s, with powers to investigate complaints about 

ill treatment in various places of detention, including youth detention.  Complaints from prisoners 

are the largest category of complaints to the Victorian Ombudsman’s Office. The office acts on 

complaints, but it can also initiate inquiries, and in recent years has reported on conditions in 

juvenile detention, 8 as well as in prisons and police cells.9 

The Victorian Ombudsman, for example, can conduct a formal investigation of a complaint under 

s.15B of the Ombudsman Act 1973 (Vic). She can also commence an investigation into a particular 

matter using the ‘own motion’ powers under s.16A of the Act, and this can include investigating and 

visiting places of detention.   This is not, however, the primary role of an Ombudsman.  The principal 

function of an Ombudsman, and the basis of its funding, is most broadly investigating the decisions 

and conduct of government bodies - government departments, statutory bodies and employees of 

local government. 10 It is therefore not primarily a monitoring body for places of detention; further it 

is significant that an Ombudsman operates principally on receipt of complaints. 

There are significant monitoring schemes around youth justice in the ACT.  The ACT Human Rights 

Commission has a monitoring role as an independent monitor in relation to prisons and youth justice 

centres (as well as other closed facilities).  The Human Rights Commissioner has, for example, 

conducted audits of Bimberi Youth Justice Centre and Quamby Youth Detention Centre.11 The ACT 

                                                           
7 See Report: http://www.ohchr.org/EN/HRBodies/UPR/Pages/AUSession10.aspx 
8 Victorian Ombudsman, Whistleblowers Protection Act 2001 Investigation into Conditions at the Melbourne 
Youth Justice Precinct (2010). 
9 See, for example, Victorian Ombudsman, Investigation into the rehabilitation and reintegration of prisoners in 
Victoria (2015); Victorian Ombudsman, Investigation into Deaths and Harms in Custody (2014); Ombudsman 
Victoria and the Office of Police Integrity, Conditions for persons in Custody (2006); Victorian Ombudsman, 
Investigation into the Use of Excessive Force at the Melbourne Custody Centre (2007). 
10 For example see s.13(1) Ombudsman Act 1973 (Vic) 
11 http://hrc.act.gov.au/humanrights/human-rights-audits/ 
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Public Advocate, Ombudsman and other officers also have a monitoring powers in relation to people 

in youth detention.12    

In Victoria, besides the Ombudsman’s monitoring, the detention of young people comes under the 

oversight of independent visitors.  Youth justice facilities, prisons and psychiatric facilities which may 

also hold young people, have community visitor or ‘Independent Prison Visitor’ schemes, under 

which community volunteers visit places of detention and are to have unfettered access to 

detainees, to hear concerns, to bring complaints to the attention of management, and to report to 

government on findings.  Indeed most states have various schemes of community visitors who have 

powers to visit some or all of these facilities.13 

Strong prison oversight schemes operate in WA and NSW, which have independent statutory 

Inspectorates to monitor prisons and juvenile justice facilities.14  Both Inspectorates are required to 

report to Parliament on juvenile justice and juvenile correctional facilities at least once every 3 years, 

and each also administers an Official Visitor Program which visits both adult and juvenile facilities.  In 

Victoria there is also a prisons inspectorate, the Office of Correctional Services Review (OCSR), but 

this is based within the relevant department and therefore not fully ‘independent’ in the way the 

WA and NSW agencies are; further, it only monitors adult prisons, as young offenders are managed 

through the separate Department of Health and Human Services.  The OCSC is relevant, however, to 

the conditions under which young people are held in adult prisons. 

Victoria provides an example of good practice in monitoring rights protections for young people, in 
the recently established Commission for Children and Young People,  which has a significant oversight 
role in relation to young people detained in the criminal justice system. The office was established in 
2013 as an independent statutory body by s.6 of the Commission for Children and Young People Act 
2012 (Vic).  Section 8(2) stipulates that the Commission must act independently and impartially in 
performing its functions.  Key features of the Commissioner’s office are its independence from 
government, its power to enter and investigate places where young people are held, and its power to 
report to Government on findings. 

The Children’s Commissioner also manages the Independent Visitors Program to Youth Justice Centres. 
Visitors make monthly visits and have power to enter and inspect the centre and talk to any young 
person in custody and to staff. After each visit they discuss their observations and discussions with the 
General Manager of the Centre, and following the visit are required to provide a written report to the 
Commissioner. 15 

There are therefore several examples of valuable oversight by rights-protecting agencies of young 

people in criminal justice detention around Australia.  The main limitation on these monitoring 

powers is that the bodies cannot enforce their recommendations; the most they can do is ‘name and 

shame’, reporting publicly on their findings.  Their effectiveness depends on the politics of the day, 

and on the perceived legitimacy of the office.  Some are indeed not able to report publicly, and some 

                                                           
12Section 153 Children and Youth People Act 2008 (ACT): these officials may, at any reasonable time, enter and 
inspect a detention place. See also Part 2.3 Powers of Visitors. 
13 See further Jane Barnett, Inez Dussuyer, Lisa Harrison, Rachel Kessel and Bronwyn Naylor, 'The Role of Civil 
Society in Monitoring and Overseeing Closed Environments' (Working Paper No 2, ARC Applying Human Rights 
in Closed Environments: A Strategic Framework for Managing Compliance, August 2013), available online at 
http://www.law.monash.edu.au/castancentre/research/working-paper-2-final-online-version.pdf 
14 Inspector of Custodial Services Act 2003 (WA); Inspector of Custodial Services Act 2012 (NSW). 
15 http://www.ccyp.vic.gov.au/independentvisitors.htm 
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lack the resourcing and/or expertise specifically with young people, and with key groups of young 

people such as Aboriginal young people and young people with disabilities. 

At least as significantly, there are gaps in monitoring across Australia: the Australian monitoring scene 
has been well described as a ‘patchwork’ of monitoring protection.16  In Victoria, for example, the 
Victorian Ombudsman can – and does – investigate and report on complaints about youth justice 
facilities but has limited powers to interview young people.  The Victorian Ombudsman is also, as 
noted, a complaints-focussed agency, and its formal mission (and budget) is focussed more broadly 
on government accountability across the whole of government. On the other hand the Commissioner 
for Children and Young People does not have complaint handling powers, and must refer complaints 
to the Victorian Ombudsman.   Police cells and police transport are not currently monitored by any 
agency in Victoria, and community visitor schemes do not extend to police cells. 

Monitoring under OPCAT 

The international benchmark for monitoring places of detention is however that established under 

the OPCAT. The OPCAT came into force in 2006 and covers all places where a person is deprived of 

liberty.17  Australia became a signatory to the OPCAT in May 2009, but has not yet ratified the 

Optional Protocol. The federal government carried out a National Interest Analysis (NIA) on 

ratification in 2012, recommending ratification.  It concluded that Australia could follow the 

approach of other countries and designate existing inspection bodies as NPMs (National Preventive 

Mechanisms), although it observed that currently ‘Australia’s inspection systems, while substantial, 

do not fully meet the Optional Protocol requirements.’18  Gaps in current coverage were specifically 

identified in monitoring of police cells and detainee transfer vehicles.  This recommendation to 

rataify was endorsed in the June 2012 report of the Commonwealth Joint Standing Committee on 

Treaties (JSCOT). Legislation for international oversight visits under the Optional Protocol was 

drafted in 2013 but does not seem to have been passed.19 

Australia has been strongly criticised for failing to ratify OPCAT, most recently in the 2015 Universal 

Period Review. 20 Australia responded in March 2016 that it was ‘actively considering’ ratification.21 

With the government in caretaker mode leading up to the Federal election in July nothing further is 

likely to be announced for some time.   

OPCAT sets out a comprehensive monitoring scheme.  Ratification – and planning for ratification – 

would importantly motivate Australian governments to ensure that their monitoring bodies are 

indeed providing the requisite level of oversight.    

Countries ratifying OPCAT agree to set up a two-tiered monitoring framework.  This is to comprise 

unrestricted access for the international monitoring body the UN Subcommittee for the Prevention 

                                                           
16 Richard Harding and Neil Morgan, Implementing the Optional Protocol to the Convention against Torture: 
Options for Australia (2008) AHRC.  
17 Article 4(2) defines the OPCAT coverage as extending to ‘any form of detention or imprisonment or the 
placement of a person in a public or private custodial setting which that person is not permitted to leave at will 
by order of any judicial, administrative or other authority’. 
18 National Interest Analysis [2012] ATNIA 6,  para 27. 
19 But see for example the ACT Monitoring of Places of Detention (Optional Protocol to the Convention Against 
Torture) Bill 2013 presented 21 March 2013. 
20 See http://www.ohchr.org/EN/HRBodies/UPR/Pages/AUSession10.aspx 
21 Report of the Working Group on the Universal Periodic Review Australia Addendum Views on conclusions 
and/or recommendations, voluntary commitments and replies presented by the State under review 
A/HRC/31/14/Add.1   (para 5.) 



6 
 

of Torture (SPT), together with a comprehensive regime of effective and robust domestic monitoring 

bodies (NPMs) to visit places of detention to investigate and report on the treatment and conditions 

of detention in closed environments.  These domestic NPMs must have statutory powers, be 

functionally independent, have unrestricted access to visit closed environments, have adequate 

resources and expertise to carry out their role, and be able to liaise with agencies and the SPT and 

report publicly.22 

Eighty-one countries have ratified OPCAT, and most have nominated one or more existing domestic 

monitoring bodies to fulfil the role of NPMs. For example, OPCAT was ratified by New Zealand in 

2007, and its NPM draws on five existing monitoring agencies, with the NZ Human Rights 

Commission being the Central NPM; one of the other NPMs is the Children’s Commissioner, an 

independent agency which monitors government interventions with children and young people.23  

The UK’s NPM currently comprises twenty existing agencies, including agencies with oversight of 

prisons, immigration detention, hospitals, and mental health and disability care, co-ordinated by the 

UK Inspectorate of Prisons.  

Assuming Australia adopts the approach taken in most other countries of designating existing bodies 

as NPMs, a mixed hybrid model would be required which includes federal and state bodies, across 

the various sectors of detention, liaising with a national co-ordinating NPM.  Either the AHRC or the 

Commonwealth Ombudsman would be the likely national NPM.24  An overview of Australia’s current 

monitoring regimes suggests that some sectors and some oversight agencies are closer to 

compliance with the OPCAT criteria than others – that is, genuinely independent of government, 

well resourced, with power to access relevant places of detention, to have dialogue with relevant 

departments, and to report on findings.   

‘Badging’ existing monitoring bodies as NPMs has required additional work in other countries to 

ensure they are genuinely independent, properly resourced, with the requisite expertise and 

access.25   Given the earlier outline of existing monitoring regimes for youth justice detention, this 

would certainly be an issue in many Australian jurisdictions if a similar approach were taken here  

Most correction-based detention occurs under state authority, with inevitable differences in 

monitoring practices across Australia. For example, prison monitoring in some states already ticks 

many of the ‘OPCAT boxes’, with independent Prisons Inspectorates and proactive Ombudsman 

offices as noted earlier. The detention of children, in welfare and correctional facilities, is more 

inconsistently monitored, although with some strong regimes (noted above), and monitoring of 

psychiatric facilities may be less likely to meet OPCAT criteria at this stage.   

Conclusions on monitoring 

Ratification of OPCAT would necessitate a review of all forms of monitoring of facilities where young 

people are held for correctional purposes, and reforms to ensure compliance across all 

                                                           
22 OPCAT Articles 18, 19, 20 and 23. 
23 http://www.occ.org.nz/about-us/our-role-and-purpose/current-priorities/ 
24 An analysis of the options for implementing OPCAT was carried out in 2008 for the AHRC: see Richard 
Harding and Neil Morgan, Implementing the Optional Protocol to the Convention against Torture: Options for 
Australia. 
25 See for example UK NPM Fifth annual report of the United Kingdom’s National Preventive Mechanism 2013-
2014 
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jurisdictions.26  The current AHRC National Children’s Commissioner’s review is timely and will be 

invaluable in both 

- Identifying the scope and adequacy of current monitoring regimes; and 

- Laying the groundwork for ensuring that Australia is OPCAT compliant in this area upon 

ratification. 

Ratification of OPCAT is important for ensuring a comprehensive regime of monitoring of places of 

detention in Australia.  However we should not wait for ratification to begin work on this project: the 

current review should drive improvements across jurisdictions to maximise the protection of young 

people against torture and cruel, inhuman or degrading treatment anywhere young people are held 

in correctional custody. 

 

2. Age of criminal responsibility 

·         The age of criminal responsibility is 10 years in all Australian jurisdictions. The 
Convention on the Rights of the Child does not specify what such a minimum age of criminal 
responsibility should be. However the Committee on the Rights of the Child recommends 12 
years of age should be the absolute minimum age. The Committee on the Rights of the Child 
has noted Australia's non-compliance with this standard and it has recommended Australia 
raise its minimum age of criminal responsibility. What is your view on this? 

In Australia a ‘young person’ for criminal justice purposes is a person between the ages of 10 and 17 

inclusive, or 10 and 16 in Queensland.  International authorities uniformly recommend that criminal 

responsibility not be imposed before the child is 12 years old; that is, that the ‘age of criminal 

responsibility’ be set at 12.  The Committee on the Rights of the Child recommends that the 

minimum age of criminal responsibility should be at least 12 years and has criticised Australia’s non-

compliance with this standard.27 

The UN Special Rapporteur on Torture, in his Report on children deprived of their liberty (5 March 

2015) similarly called on all states ‘[t]o set the minimum age of criminal responsibility to no lower 

than 12 years, and to consider progressively raising it’.28 

Australia sets a low minimum age compared to many other countries. Whilst England and the US 

similarly continue to set the lower age limit at 10 years, other comparable countries have higher 

                                                           
26 There are existing detailed templates and guidelines for such a review: see for example Association for 
Prevention of Torture Guide to the Establishment and Designation of NPMs (2006);SPT, Analytical self-
assessment tool for National Preventive Mechanisms, CAT/OP/ 
http://www2.ohchr.org/english/bodies/cat/opcat/docs/AnalyticalTtoolsNPM_en.doc; Guidelines on national 
preventive mechanisms, CAT/OP/12/5; Subcommittee on Prevention of Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment Twelfth session Geneva, 15–19 November 2010 Guidelines on national 
preventive mechanisms;  NPM Fifth annual report of the United Kingdom’s National Preventive Mechanism 
2013-2014 Appendix 8 for the UK NPM Self-Assessment Questionnaire. 
27  Committee on the Rights of the Child Sixtieth session 29 May–15 June 2012 Consideration of reports 

submitted by States parties under article 44 of the Convention Concluding observations: Australia 

CRC/C/AUS/CO/4 http://www2.ohchr.org/english/bodies/crc/docs/co/CRC_C_AUS_CO_4.pdf  Para 82(a). 
28 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment A/HRC/28/68 5 March 2015, para 84(g). 

http://www2.ohchr.org/english/bodies/cat/opcat/docs/AnalyticalTtoolsNPM_en.doc
http://www2.ohchr.org/english/bodies/crc/docs/co/CRC_C_AUS_CO_4.pdf
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ages of responsibility, for example 12 in Canada, 13 in France, 14 in Germany, Italy and New Zealand 

(except for murder and manslaughter); and 15 in most Scandinavian countries.29 

This submission endorses the recommendation that the age of criminal responsibility be raised to 12 

years as a starting point and consider raising it beyond 12 years in due course.30 

 

Dr Bronwyn Naylor 

Associate Professor 

 

                                                           
29 See AIHW, ‘Comparisons between Australian and international youth justice systems: 2012–13’ 
http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129548536 
30 See further Crofts, Thomas --- "A Brighter Tomorrow: Raise the Age of Criminal Responsibility" [2015] 
CICrimJust 15; (2015) 27(1) Current Issues in Criminal Justice 123 


