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16 July 2015  
 
Mr John Howell, Lawyer 
Australian Human Rights Commission 
Level 3, 175 Pitt Street 
Sydney 
NSW 2000 
 

 
 
 
 
Dear Mr Howell 
Thank you for your letter dated 21 May 2015 inviting the Association of 
Consultants in Access Australia Inc (ACAA) to make a submission 
regarding the application for temporary exemption under the Disability 
Discrimination Act 1992 (Cth) by the Australasian Railway Association 
(ARA) 
ACAA is please to respond to your request with the details of our 
submission below. 
Regards 
 
 
 
Terry Osborn 
Secretary/Office Administrator 
 
 
Secretary/Office Administrator 
  



ACAA response to The Australasian Railway Association (‘ARA’) 
application (‘the application’) for temporary exemptions pursuant to 
section 55(1) of the Disability Discrimination Act 1992 (Cth) (‘DDA’), 
section 33A.1 of the Disability Standards for Accessible Public 
Transport 2002 (Cth) (‘Transport Standards’) and section 5.1 of the 
Disability (Access to Premises-Buildings) Standards 2010 (Cth) 
(‘Premises Standards’).  
The ACAA is pleased to respond to the ARA request for temporary 
exemptions under the above legislation as follows: 
Following the review of the current application by the ARA we believe 
that consideration be given to one of the following three possible 
courses of action: 
1. Non-support of the current (revised) exemption request application 

from the ARA 
2. Re-approve previous exemptions granted, but for a timeframe of 

two years only as opposed to the five years requested as part of 
this application 

3. Amend exemption process from general issues to details of site 
specifics;  

Approach 1 - Non-support of the revised application 
Notwithstanding the application of Federal and State legislation in terms 
of Accessible Transport provision, the ACAA also considers that a more 
overarching approach needs to be followed in terms of proving greater 
equity for all users of public transport infrastructure; it is noted for 
example that Australia ratified the UN Convention on the Rights of 
People with Disabilities in July 20081  
Of particular relevance to this response, Article 9 – Accessibility, (from 
the convention) states: 

1. To enable persons with disabilities to live independently and 
participate fully in all aspects of life, States Parties shall take 
appropriate measures to ensure to persons with disabilities access, on 
an equal basis with others, to the physical environment, to 
transportation, to information and communications, including 
information and communications technologies and systems, and to 
other facilities and services open or provided to the public, both in urban 
and in rural areas. These measures, which shall include the 
identification and elimination of obstacles and barriers to accessibility, 
shall apply to, inter alia:  

1 International participation in disability issues | Australian Government Department of Social Services. 
2015. International participation in disability issues | Australian Government Department of Social Services. 
[ONLINE] Available at: https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-ser-
vices/government-international/international-participation-in-disability-issues. [Accessed 13 June 2015]. 
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a. Buildings, roads, transportation and other indoor and outdoor 
facilities, including schools, housing, medical facilities and workplaces; 2  

It is considered that given the (continuing) application for these 
exemptions, that the ARA is perceived as not taking sufficient measures 
to eliminate the barriers and obstacles to Accessibility (in relation to rail 
travel). 
On a number of previous occasions (2007, 2013 & 2015) the ARA has 
applied for and in the majority of cases been granted temporary 
exemptions to Particular Parts (Clauses) of the DDA, DSAPT & Access 
to Premises Standards3. 
The ARA Submission on the review of DSAPT 2002 called for 
performance based rather than the prescriptive requirements detailed 
within DSAPT4 . 
However, a key fulcrum of this alternative approach would place 
significant reliance on the availability (and reliability) of direct 
assistance. As previously mentioned in earlier applications for 
temporary exemptions the provision of direct assistance may impact on 
other variables, for example staff health & welfare may be compromised 
due to staff member injury as a result of providing direct assistance;  
To consider this approach, equivalent Access by means of direct 
assistance needs to be detailed and justified as a robust alternative in 
lieu of full compliance. A useful recommended starting point is to 
reference other models that have already been developed including EU 
Regulation 1371/20075 . 

The current exemptions applied for by the ARA are sought to last for 5 
years (until June/July 2020) – this only leaves 18 months to achieve full 
compliance under DSAPT as per Schedule 1, Part 4.2; (except for 
Trains and Trams). 
Previous exemptions granted only extended to a maximum of 3 years & 
the current temporary exemptions in place only prevail for a period of 9 
months 
Furthermore the granting of these exemptions will potentially 
compromise the safety of disabled passengers and their loss of dignity; 
the potential risk of successful complaints under the DDA will also 
remain to a greater degree. 

2 Convention on the Rights of Persons with Disabilities. 2015. Convention on the Rights of Persons with Dis-
abilities. [ONLINE] Available at: http://www.un.org/disabilities/convention/conventionfull.shtml. [Accessed 13 
June 2015]. 
3 Australian Human Rights Commission | everyone, everywhere, everyday. 2015. Australian Human Rights 
Commission | everyone, everywhere, everyday. [ONLINE] Available at: https://www.humanrights.gov.au. 
[Accessed 13 June 2015]. 
4 . 2015. [ONLINE] Available at: https://www.infrastructure.gov.au/transport/disabilities/re-
view/files/2014_Submissions/57-Australasian_Railway_Association.pdf. [Accessed 13 June 2015]. 
5 Oelschlager, D, (2012). The Passage Project Making European Rail Travel Accessible for all. In Transed. 
New Dehli India, 2012. Paris: International Union of Railways. 3. 
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Approach 2 - Re-approve previous exemptions 
This approach would involve granting a continuing exemption, but for a 
shorter period of two years only (in place of the 5 year exemption 
requested), given the compliance timetable that is in place with regard 
to DSAPT. 
We note that this continuing exemption is limited essentially to address 
paths of travel in relation to gradient and width. 
To consider this approach, we recommend that detailed evidence is 
provided as a matter of record on a site specific basis, recording design 
departures in relation to item/compliance requirement/details of 
departure from compliance requirement e.g.; 
Location    Name of location 
Item     path width 
Compliance requirement   1200 mm 
Actual detail    950 mm 

Approach 3 - Amend exemption process from general issues to 
details of site specifics;  
As mentioned under item 2 above, it is disappointing that as a point of 
reference details of facilities where it is believed that compliance is 
unable to be achieved have not been provided by the ARA (for example 
a list of stations detailing in tabular format the items where design may 
be flawed e.g.; inaccessible station entrances, & inaccessible interface 
between platform edge and rail vehicle). 
We consider that a third approach in response to the continuing 
exemption request, is for a review and update of the exemption process 
itself. We suggest that rather than referencing each of the line items 
documented within DSAPT, that items that are not able to meet the 
standards are documented on a location by location basis, thus 
providing the opportunity to develop site specific performance based 
solutions in the form of Alternative Building solution6 reports which 
document both the enduring non compliances and the local 
management process by which equivalent access can be provided in 
the form of direct assistance or other means. 
  

6 National Construction Code - Log in. 2015. National Construction Code - Log in. [ONLINE] Available at: 
http://services.abcb.gov.au/NCCOnline/Publications/2015/Volume1. [Accessed 09 July 2015]. 
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Summary 
Acknowledging that there are a number of locations that have 
topographical constraints which mean full design compliance under the 
DDA, DAPS and DSAPT is not achievable; the preferred outcome 
which the ACAA would like to see followed is a combination of 
approaches 1 and 2 noted above; namely that non compliances in 
relation to current exemptions granted are itemised, & that these details 
form the basis for the preparation of Individual Alternative solution 
reports on a location by location basis as prescribed by the National 
Construction Code (BCA) Part A0.8. 
We have welcomed the opportunity to provide commentary in terms of 
this most recent ARA application for exemptions; please do not hesitate 
to contact us should any additional clarification be required. 

Submission prepared by Francis Lenny and Michael Ryan 
ACAA 
July 2015 
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