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The paper that follows outlines proposals for a system of 
guardianship for intellectually handicapped persons in the 
A.C.T. that have emerged from discussions with interested 
persons. It is circulated for information and comment. 

Under the Human Rights Commission Act 1981, the Human 
Rights Commission's charter includes the protection of the 
rights of intellectually disadvantaged people. 

The Declaration on the Rights of Mentally Retarded Persons, 
which forms a schedule to the Act provides, in Paragraph 5, that 
the intellectually disadvantaged person has "a right to a 
qualified guardian when this is required to protect his personal 
well-being and interests". 

Following consideration of a report prepared for it by Dr 
Terry Carney and Professor Peter Singer of Monash University on 
the Ethical and Legal Issues in Guardianship Options for 
Intellectually Disadvantaged People,' the Commission reached the 
view that some form of legal guardianship provision appears to 
be appropriate for people with intellectual disadvantage. 

Discussions were held with interested individuals and 
organisations in the A.C.T. after they had had the opportunity 
to consider a summary of the report prepared by Dr Carney and 
Professor Singer. This paper reflects the results of those 
discussions. The Commission wishes to thank all those people 
who took the time to give their views. 

It is the Commission's ultimate intention to advise the 
Commonwealth Government as to the need for legislative and 
administrative changes in this area. However, if sufficient 
public interest is evident following the circulation of this 
paper and the provisional conclusions it contains, the 
Commission will first arrange to bring together interested 
groups in order to discuss the issues in greater depth. The 
quality of the final recommendations will be greatly enhanced if 
there is wide and varied input from intellectually disadvantaged 
people, parents, organisations and other interested persons. 

This report is about to be published by the Human 
Rights Commission. 
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GUARDIANSHIP AND THE RIGHTS OF   

INTELLECTUALLY DISADVANTAGED PEOPLE  

1. Introduction 

The concept of guardianship is not a product of 

contemporary society. "Guardianship of person and property of 

vulnerable members of society was clearly recognised in Roman 

Law at least as early as 5B.C."1 The applicable law in the 

A.C.T. dates back to 1898 and was directed towards the committal 

of certain 'social nuisances' to confinement in institutions. 

The subsequent enactments are merely variants on this theme. 

2. Examples of Where Guardianship is Required 

Guardianship is primarily designed to provide protection 

for those people who are unable to exercise some or all of their 

rights regardless of the setting (i.e. in institutions or the 

community). The following examples will be helpful to gain some 

understanding of the problems faced by intellectually 

disadvantaged people and the circumstances in which an 

appropriate and effective form of guardianship may be desirable. 

I. A male "relative" of an intellectually disadvantaged 25 

year old woman took her out of the hostel where she was 

living for a "day trip", and did not return. They were 

sighted at various locations throughout the State, but 

police were powerless to do anything. The woman put on 

excessive weight due to an unbalanced diet. Her health was 

deteriorating because she was not getting adequate medical 

care. 

P. McLauglin, Guardianship of the Person  
(Doensview Ontario, National Institute on Mental 
Retardation, 1979), p.37. 
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2. An intellectually disadvantaged 26 year old woman lived at 

home with her parents and was employed by a nearby 

sheltered workshop. The woman did not wish to live with 

her parents as they did not let her leave the house after 

work or on weekends to visit her friends. Her parents took 

her weekly earnings and spent them on alcohol. 

3. An intellectually disadvantaged 31 year old man, while 

waiting at the bus stop to go to a workshop, was approached 

by two men. They offered him a plan to "get rich quick" 

and have an overseas holiday. He was very impressed and 

decided to leave his job. He did not understand that he 

would have to be involved in drug smuggling. 

4. On turning 18 years of age, an intellectually disadvantaged 

female inherited $150,000. If she was in need of some 

money a social worker or one of the nursing staff at the 

hostel where she lived had to make the arrangements. The 

process was cumbersome and sometimes took up to three 

months. 

5. An intellectually disadvantaged 22 year old female living 

in an institution was going to be given a full hysterectomy 

because she would be "easier to nurse", 'especially when 

staffing levels were low. Her parents did not oppose the - 

operation and the intellectually disadvantaged woman was 

unable to understand the implications of such an operation. 

An intellectually disadvantaged 35 year old male who lived 

in a community house was quite capable in many aspects of 

his life, but was unable to manage his money, even after 

much training and help in this area. One day a 

door-to-door salesman enticed him into a hire purchase 

agreement which he could not understand or afford. 



Ibid., pp.54. 
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These examples illustrate some of the areas of need: the 

exploitation and abuse of rights; informed consent; entering 

into contracts and the management of money. Clearly, the 

ramifications of these problems are very serious, but at present 

they are being worked out in an ad hoc fashion. In these areas, 

and many others, a guardian could be of benefit to the 

intellectually disadvantaged person. 

3. Is the Introduction of Guardianship a Rationalisation for  

Inadequate Service Provision? 

In discussions with individuals working with intellectually 

disadavantaged people, the view was expressed that increased 

funding for services to intellectually disadvantaged people, 

rather than the creation-of a guardianship scheme, would go 

further towards meeting needs in the A.C.T. 

Proponents of normalisation argue that all citizens require 

a vast range of supportive networks. Intellectually 

disadvantaged persons, like the rest of society, require 

housing, education, training and many other supports. "If their 

basic needs are not being met in a decent and effective manner, 

they will have difficulty, particularly in the life of society. 

It will appear necessary to manage their lives for them. 

General guardianship and/or institutionalisation will seem the 

only 'solution' "•1 

Counselling, in particular, is an area where it is argued 

that increased financial support is required. To illustrate, an 

intellectually disadvantaged person may have difficulty in 

budgeting his/her money. However many "normal" people may have 

similar difficulties, but do not require a guardian. 

Counselling and advice on the planning of expenditures, as well 



as access to banking facilities to help money management may be 

all that an intellectually disadvantaged person requires. The 

need for advice and assistance is very different to "the need 

for control".
1
 A wide range of people considered that if 

adequate provision is made for an individual's participation in 

society, then the majority of intellectually disadvantaged 

people would be able to manage adequately without the use of 

control mechanisms. 

The view that increased funding to services for 

intellectually disadvantaged'people, such as Citizen advocacy, 

would negate the need to establish a guardianship scheme, 

overlooks certain functions that only a guardian can perform. 

"Citizen advocacy, whilst an interesting and worthwhile concept, 

does not meet the concern held by many parents for the long term 

future of their mentally retarded adult offspring. For example, 

the citizen advocate would not have the power to consent to 

medical treatment on behalf of the retarded person, any more 

than a parent of an adult retarded person would, unless legally 

established as that person's guardian. There is also no 

guarantee that the citizen advocate would remain helpful to the 

retarded person for the remainder of his life."
2
 

Programs such as citizen advocacy and moves for better 

service provision for intellectually disadvantaged people are 

positive steps. However, if all the least restrictive 

alternatives have been exploited, and provision has not been made 

for all needs, then it was generally agreed that guardianship 

must meet the needs of those 
intellectually

 disadvantaged persons 

who are incapable of making their own decisions in some or all 

of the aspects of their lives. 

M. Kindred, Guardianship and Limitation Upon 
Capacity in the Mentally Retarded Citizen and the 
Law', President's Committee on Mental Retardation, 
Free Press, New York, 1976, p.69. 

2 S.C. Hayes and R. Hayes, Mental Retardation and 
Law Policy and Administration, The Law Book 
Company Ltd., 1982, p.236. 
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Provisional Conclusion  

A guardianship scheme should be established in the ACT in 

order to meet the needs of intellectually disadvantaged persons 

who are incapable of Making decisions in some or all aspects of 

their lives. 

4. Terminology 

Legislation should contain terminology which has the least 

potential to be stigmatising. Although the term "guardianship" 

is far from image enhancing, it is relatively free of negative 

connotations.. The intellectually disadvantaged person who is 

subject of the guardianship order should not, however, be called 

a "ward". It is thought that this term may be confused with 

"the ward of the State" which is a related, but different, 

concept. The Victorian Committee' believes that the term 

"represented person." is an appropriate one. This is a word in 

common usage (political, legal, sales) that it is less likely 

than other terms to become a demeaning or devaluing label. 

Provisional Conclusion  

While the term "guardianship", as a relatively neutral 

term, may be acceptable to describe the overall scheme, the term 

"represented person" is preferable to that of "ward" to describe 

the person subject to a guardianship order. 

The Guardianship Tribunal  

Those consulted were favourable towards the establishment 

of a guardianship tribunal in preference to a court system to 

appoint guardians for intellectually disadvantaged people. 

Advantages of the tribunal model
2
 are firstly, that it may have 

less rigid rules than those which apply for court hearings and 

would be less costly. Secondly, a tribunal is more 

Victorian Committee's Report of the Minister's 
Committee on Rights and Protective Legislation for 
Intellectually Handicapped, December 1982, p.76. 
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accessible to members cf the public than a court. Thirdly, 

decision making power can be placed in the hands of those with 

appropriate specialised expertise. 

Provisional Conclusion 

The establishment of a guardianship tribunal to appoint 

guardians is preferred over a court system. 

5. How Large Should the Tribunal Be? 

The majority of people were reasonably happy with the 

proposal of a three member body. This size is consistent with 

the need for some degree of informality in procedures. The 

concern was raised that a larger tribunal Might be threatening 

or overwhelming to the intellectually disadvantaged person, 

causing him or her to appear more handicapped than was actually 

the case. It was pointed out that the intellectually 

disadvantaged person should not be subject to any more 

distressing events than absolutely necessary. If procedural 

safeguards could be maintained, a small and flexible tribunal 

was generally agreed to be a good idea. 

Those who voiced a preference for a larger body argued that 

a three person tribunal would not provide sufficient expertise 

to cover a broad range of areas. However, the tribunal would be 

free to call expert evidence or, if necessary, individuals could 

be commissioned to sit on the tribunal in particular cases and 

be paid sitting fees. 

Provisional Conclusion 

The guardianship tribunal should comprise three members and 

be free to call expert evidence or, if necessary, be able to 

co-opt additional members in cases requiring particular 

expertise. 



6. What Should Be the Composition of the Tribunal? 

Many people felt that there should be at least one woman on 

the tribunal. 

This question raised a number of contentious issues. A 

majority of people considered that one of the positions should 

be held by a lawyer in order to deal with legal arguments 

concerning the interpretation of statutory procedures. It was 

felt, however
-
, that the remaining positions should not be 

vocationally prescriptive. 

Desirable qualifications should not only include 

professional background, but more importantly, relevant 

experience with intellectually disadvantaged people, and a 

personal commitment to improving their circumstances. 

Concern was raised that the members of the tribunal might 

all be "white middle class professionals", and therefore 

decision making would reflect these values. Hence, it was 

suggested that one member of the tribunal should be a non-

professional. For example, the inclusion of an interested 

parent or an intellectually disadvantaged person, would be more 

appropriate. 

Potential tribunal members would need to be aware of the 

needs of intellectually disadvantaged people at the broad and 

individual levels, the latter so as to overcome any tendencies 

to react in terms of ill-founded stereotypes. 

A number of people considered that it was very important 

that potential tribunal members should have a good ability to 

relate to intellectually disadvantaged people, and that this 

ability usually comes with experience. 
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No member of the tribunal should have a vested interest in 

service provision for intellectually disadvantaged people. 
- 

Part-time membership of the tribunal was seen as an important 

device to keep members in touch with the life experiences which 

initially qualified them for the position. Furthermore, it was 

suggested that the tribunal should ultimately be answerable to 

intellectually disadvantaged people and the public. There 

should be provision to stand down members who did not undertake 

their duties satisfactorily. It was recommended that members of 

the tribunal should retain their positions for approximately 5 

years. 

Who should be the chairperson? Most people maintained that 

the lawyer did not necessarily have to be the chairperson. It 

was noted that the Public Guardian of Alberta, Joel Christie, is 

a social worker who has had much prior experience with 

intellectually 
disadva

n
ta
g
ed
 people' Opinion 

favoured relevant
 experience 

and good leadership qualities in preference to vocational 

training. 

Provisional Conclusions  

Membership of the tribunal should be part-time and 

comprise: 

a lawyer, not necessarily as Chairman; 

at least one woman; and 

a non-professional. 

All members should have the ability to relate to intellectually 

disadvantaged people and none should have a vested interest in 

service provision to them. 



7. Open or Closed Hearings 

Those who argued for open hearings maintained that public 

scrutiny would provide an additional procedural safeguard. 

Those who favoured closed hearings argued that the 

intellectually disadvantaged person
-
, who was the subject of the 

hearing, had the right to privacy if he or she so desired. 

Information which is of a personal nature should not be divulged 

to anyone other than the tribunal members. 

.Should the press have access to proceedings? On the one 

hand, people argued that the press would be able to monitor 

proceedings which might be leading to the deprivation of rights, 

and make these known to the public. On the other hand, the 

press might sensationalise and distort the facts for their own 

ends. However, it should be possible to steer a middle course 

so as to meet the goal of effective monitoring of proceedings, 

whilst maintaining the right to privacy. Provision could be 

built into the legislation to allow the press access to 

non-confidential information about hearings. 

Provisional Conclusion  

The public and the press should only be allowed access to 

non-confidential information about hearings. 

8. Tailor-Made Guardianship  

Up until the 1950s intellectually disadvantaged people were 

regarded as "incapable of adapting themselves to anything out of 

the ordinary" and "only capable of the simplest routine tasks 

under constant supervision".
1
 In recent times, however, there 

have been calls for more flexible forms of guardianship. Thus, 

while in a plenary guardianship system, the guardian has 

absolute decision making power over all aspects of the life of 

Clarke A.D.B. and Clarke A.M., Cognitive Changes 
in the Feebleminded, British Journal of 

Psychiatry, 1954, 45, pp.173-179. 



10 

the person who is subject to the order, a tailor-made 

guardianship system would empower the tribunal to appoint a 

guardian only in those areas in which the person lacked decision 

making ability. For example, in the case already mentioned 

where the intellectually disadvantaged man was unable to manage 

his money, a plenary guardian would not be required. He may 

only need someone to help manage his financial affairs. 

Before deciding on any order, the guardianship tribunal 

would need to be certain of a number of factors. Firstly, the 

person should be an intellectually disadvantaged adult who was 

unable to look after his or her own needs and make reasonable 

judgments in any or all of the aspects of his or her life. 

Secondly, before granting guardianship the tribunal would need 

to be satisfied that the person's needs were unable to be met by 

any less restrictive means. An order should not be made unless 

it was clearly in the best interests of the person to be subject 

to it. Thirdly, a guardianship order should be as least 

restrictive of a person's freedom as possible. Therefore, a 

plenary order should not be made unless the tribunal was 

satisfied that a limited guardianship order, would be 

insufficient to meet the needs of the person in respect of whom 

the application is made. 

Although there was virtually unanimous support for the 

concept of tailor-made guardianship, there were a number of 

issues raised concerning its practical implementation. 

A question might be raised in relation to limited 

guardianship and that is, how can a guardianship Scheme be 

tailor-made to meet the precise needs for a person whose precise 

needs cannot be ascertained? Mental development can vary over 

time and it is difficult to determine future development. The 

notion of a 'little incompetency' might reasonably be said to 

apply to all individuals in certain circumstances. Competence 

can also be a function of the services that are available to 
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intellectually disadvantaged people. New technology and methods 

may help a dependent incompetent person to function at a more 

advanced level. Any guardianship scheme would need to have the 

flexibility to take account of changes in individuals' levels of 

functioning. 

A number of people expressed the fear that due to 

uncertainties as to the legal status of those under limited 

guardianship, third parties might be reluctant to enter into 

contracts with such people. The legal standing of those subject 

to guardianship orders would need to be clearly set out. 

How much detail should be contained in the order? Some 

people argued that guardianship orders covering every facet of 

one's life would have to be far too detailed. This process 

would be too time consuming and expensive. The Alberta 

Dependent Adults Act and the Victorian Committee follow the 

approach of limiting the guardian's power by reference to areas 

of the life of the person subject to guardianship. Such an 

approach might result in less confusion as to the scope of the 

guardian's authority than if the guardian were granted power to 

perform specific acts on behalf of the person Subject to 

guardianship. It would also reduce the need for the guardian to 

go back to the tribunal every time it was found that some act 

had been omitted from the original order. 

The guardianship order should not authorise the transfer of 

all rights to the guardian. Some decisions are too personal and 

individual to be exercised by a substitute decision maker. For 

example, no one can exercise the vote for another person. The 

same principle applies to the decision to marry. 

Provisional Conclusion  

Individual guardianship orders should be tailor-made to 

suit the requirements of the particular intellectually 

disadvantaged person concerned. 
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The Guardian 

9. Duties of a Guardian 

Clearly the duties and function of guardians would vary 

with the degree and character of the intellectually 

disadvantaged person's handicap, and thus with the type of 

restriction of the legal capacity specified in each particular 

case. However, there are duties and functions which would be 

common to all guardians.' 

Provisional Conclusion 

A guardian should, at the very least, be required to : 

 maintain close contact with the person for whom he or 

she is responsible; 

respect the wishes of the person whenever possible and 

help him or her to make his or her own choices when 

feasible;
-
 

 ease the person's relationship with other people; 

 recruit resources and services for the person; 

 act as an advocate or spokesperson in both the public 

and private sectors. 

10. The Identity of the Guardian 

There was favourable response to the proposal that the 

guardian should be an individual rather than an organisation, 

the tribunal, or a government department. 
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,Provisional Conclusion  

A guardian should be an individual who: 

(a) is eighteen years or older; 

(b) would act in accordance with the best interests of the 

intellectually disadvantaged person in defined terms; 

(c) is no, in a potential conflict of interest situation; 

(d) has regular contact with the intellectually 

disadvantaged person; and 

(e) is acceptable to the intellectually disadvantaged 

person (if he or she could voice a preference). 

11. How are Best Interests to be Determined?  

Many people expressed concern about the phrase "in the best . 

interests", believing it to be vague and virtually devoid of 

meaning. It was suggested that certain guidelines should be 

formulated in order to assess a guardian's performance. The 

principles that were suggested were similar to those proposed by 

the Victorian Committee.1 A guardian would be said to act in 

the best interests of a intellectually disadvantaged person if 

he or she acted as far as possible: 

"(a) as an advocate for the represented person; 

(b) in such a way as to encourage the represented person to 

participate as much as possible in the life of the 

community; 

1 Victoria Committee, op.cit. pp.60. 
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(c) in such a way as to encourage and assist the 

represented person to become capable of carina for 

himself and of making reasonable judgments in respect 

of matters relating to his person; 

(d) in such a way as to protect the represented person from 

neglect, abuse or exploitation; and 

(e) in consultation with the represented person taking into 

account as far as possible the wishes of the 

represented person". 

It was strongly suggested that if the guardian was not 

fulfilling such duties, then he or she should be dismissed and 

an alternative found. 

When an intellectually disadvantaged person is legally 

incompetent to make decisions in a certain aspect of his or her 

life, the guardian makes a substitute decision. Although 

guidelines are helpful for standardising roles and expectations, 

ultimately the substitute decision must be made by the guardian 

alone and what one guardian considers to be "best" for the 

intellectually disadvantaged person may differ quite markedly 

from what another well-meaning guardian may choose. The 

decision does not reflect what the intellectually disadvantaged 

person wants, but rather what the guardian thinks is the best 

decision, and this will be based or his or her own values. If 

the intellectually disadvantaged person knows the guardian and 

trusts him or her to make a "fair" decision on his orher 

behalf, this can be seen as a reasonable agreement. However, 

for those severely to profoundly intellectually disadvantaged 

persons (it was generally considered that this group is in the 

most need of guardianship) who are unable to voice a preference 

for a guardian or understand the implications of such a 

decision, they will not be under the same agreement. 
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Is society justified in making their decisions for them? 

Legal prohibitions are enacted in society to promote the public 

good. For example, a person is not free to take another's motor 

car, default on taxes, or abuse one's children. In fact, nobody 

is entirely free, each of us operates under many physical, 

social, legal, economic and moral or ethical constraints. 

Education is a major area in which individual rights are 

curtailed in the public interest. Children are denied the 

freedom of self-determination for ten years of their 

lives. However, it is considered desirable by society that the 

public interest is served by restraining children from 

growing up functionally illiterate and vocationally 

incompetent. This curtailment of children's rights is rarely 

questioned not to be in their best interests. Guardianship 

similarly illustrates the paradox' that, in orden to give real 

options to less competent individuals, one must take away those 

rights that are theirs theoretically, but which cannot be 

exercised on their own initiatives. 

Provisional Conclusion  

Guardians should be required to act in the best interests 

of intellectually disadvantaged persons. Guidelines should be 

formulated to help ensure that this is achieved in practice. 

12. Should Parents Be Automatic Guardians?  

A number of parents were of the view that if their 

intellectually disadvantaged children were in need of 

guardianship after turning eighteen years of age, the parents 

themselves should automatically be appointed as guardians. 

However, parents - in the same way as any potential guardians - 

would need to be able to act in the best interests of the 

This report is about to be published by the Human 
Rights Commission. 
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intellectually disadvantaged adult. Biological ties alone have 

no direct relationship to the success or failure of 

guardianship. 

In talking to a number of intellectually disadvantaged 

adults, it became evident that some parents were over-protective 

of their offspring. Although well meaning, some parents quite 

literally "do everything" for their children. One 

intellectually disadvantaged 35 year old successfully cared for 

his own needs during the week in a hostel, but his mother would 

make him wear "old fashioned" clothes, cut his hair and insist 

that he shave off the "growth" on his face when he went home for 

the weekend. This man was sufficiently aware to question his 

mother's right to impose her values. However, many 

intellectually disadvantaged adults do not question their 

parents' authority to make decisions for them. Another adult 

intellectually disadvantaged male, referring to his mother, said 

"she always decides what I want". 

If intellectually disadvantaged adults have all their 

decisions made for them they are not only being denied the right 

of self-determination, but are losing the educational 

opportunity of being able to make choices, and being responsible 

for their outcomes. 

It must be noted that there was no opposition in principle 

to parents being guardians, and indeed it was envisaged that 

most applications would come from this source. However, it was 

stressed that parents would need to meet the same requirements 

as any other applicant before guardianship was granted. 

Provisional Conclusion  

Parents should not be granted guardianship automatically. 

They should have to meet the same requirements as other 

applicants. 
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13. Should Guardians be Paid? 

The consensus of opinion was that guardians should not be 

paid as this might give rise to a class of professional 

guardians. For example, certain people might attempt to 

supplement their income by applying for guardianship. Also, if 

guardians were to be paid there would be potential for conflicts 

of interest to develop. Nevertheless, there should be some 

provision for them to recoup any expenses they might incur in 

the course of their duties. The guardianship tribunal could 

perhaps regulate this process. 

provisional Conclusion 

Guardians should not be paid but should be allowed to 

recoup their expenses. 

14. Review of Order  

There was strong support for the proposition that the 

guardianship order should be reviewable. One person reported a 

case where a relative had been granted guardianship of an 

intellectually disadvantaged female when she turned eighteen. 

The order remained in force for two decades. However, during 

this time the intellectually disadvantaged woman had progressed 

rapidly to the point where she held a secretarial position in a 

business firm for a number of years and lived in a flat by 

herself. It was only when she wished to vote in a forthcoming 

election that "moves were made" to have the order nullified. 

Although there was general agreement that guardianship 

orders should be reviewed, there were a number of different 

views as to how frequently this should occur. Most people 

suggested that reviews should occur annually. It was argued 



(iv) all members should have the ability to relate to 

intellectually disadvantaged people 
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that if reviews were further apart than this an intellectually 

disadvantaged person might develop new skills and abilities that 

he or she would not be able to exercise for some considerable 

time; or an intellectually disadvantaged person's condition 

might deteriorate and the guardian would have no legal authority 

to act on his or her behalf in areas where the person had 

previously made decisions. Annual reviews should not, however, 

preclude the granting of a review at any stage where it appeared 

that there had been a change in circumstances. 

Provisional Conclusion 

Guardianship orders should be reviewed annually. 

Summary 

Overall, there was favourable reaction to the proposition 

that a guardianship system should be established in the A.C.T., 

although some problems were foreseen in putting such a system 

into practice. The following were seen as the basic 

requirements of any system: 

(a) establishment of a three member tribunal to hear 

guardianship applications 

(i) membership of the tribunal should be part-time 

(ii) one member, but not necessarily the Chairman, 

should be a lawyer 

(iii) at least one member should be a woman and one a 

non-professional 
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(v) no members should have a vested interest in 

service provision to intellectually 

disadvantaged people; 

(b) any guardianship order should be tailor-made to suit 

the needs of the particular intellectually 

disadvantaged person. Orders should be as little 

restrictive of a person's freedom as possible; 

(c) a guardian should be an individual who 

(i) is eighteen years or older 

(ii) would act in accordance with the best interests 

of the intellectually disadvantaged person in 

defined terms 

(iii) is not in a potential conflict of 

interest situation 

(iv) has regular contact with the intellectually 

disadvantaged person 

(v) is acceptable to the intellectually 

disadvantaged person (if he or she could voice a 

preference). 

Parents applying for guardianship would also need to 

meet
-
 these requirements; 

(d) guardians should not be paid; and 

(e) guardianship orders should be reviewed annually. 
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APPENDIX 1 

International Covenant on Civil and Polital Rights 

ARTICLE 7  

No one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment. In particular, no 

one shall be subjected without his free consent to medical or 

scientific experimentation. 

ARTICLE 10  

1. All persons deprived of their liberty shall be treated 

with humanity and with respect for the inherent dignity of the 

human person. 
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APPENDIX 2 

Declaration on the Rights of Mentally Retarded Persons 

(Relevant Paragraphs) 

1. The mentally retarded person has, to the maximum degree 

of feasibility, the same rights as other human beings. 

5. The mentally retarded person has a right to a qualified 

guardian when this is required to protect his personal well-being 

and interests. 

6. The mentally retarded person has a right to protection 

from exploitation, abuse and degrading treatment. If prosecuted 

for any offence, he shall have a right to due process of law with 

full recognition being given to his degree of mental 

responsibility. 

7. Whenever mentally retarded persons are unable, because 

of the severity of their handicap, to exercise all their rights 

in a meaningful way or it should become necessary to restrict or 

deny some or all of these rights, the procedure used for that 

restriction or denial of rights must contain proper legal 

safeguards against every farm of abuse. This procedure must be 

based on an evaluation of the social capability of the mentally 

retarded person by qualified experts and must be subject to 

periodic review and to the right of appeal to higher authorities. 



 


