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Introduction

The Age Discrimination Act 2004 (Cth) (the Act), recently enacted by the Federal Parliament, prohibits direct and indirect discrimination on the basis of age, in the areas of work, education, access to premises, the provision of goods, services and facilities, accommodation, the disposal of land, the administration of Commonwealth laws and programs and requests for information.
 The Act also makes it an offence to, inter alia, publish or advertise (including in a newspaper, magazine, television or radio) with the intention of unlawfully discriminating against someone on the basis of age,
 or victimise someone for making a complaint of age discrimination to the Human Rights and Equal Opportunity Commission (the Commission).
  

The Act aims to act as a catalyst for attitudinal change, as well as address individual cases of age discrimination, the objects of the Act being to, inter alia, raise community awareness that people of all ages have the same fundamental rights and equality before the law, and eliminate discrimination on the basis of age as far as is possible in the areas of public life specified in the Act.
 
Australia’s ageing population and workforce, and the corresponding need for older workers to remain in active employment is undoubtedly the driving force behind the Act,
 one of the objects of the Act being to ‘respond to demographic change and Australia’s ageing population by removing barriers to older people participating in society, particularly in the workforce, and changing negative stereotypes about older people’.
 The Revised Explanatory Memorandum to the Act (the Explanatory Memorandum) comments that:  

The proposed new age discrimination Bill will be an integral part of a wide range of key Government policy priorities to respond to the ageing workforce and population, and the important social and economic contribution that older and younger Australians make to the community. 

…

Age discrimination is clearly a problem for both younger and older Australians. In relation to older Australians, in particular, many recent reports have emphasised the negative consequences of age discrimination on the wellbeing of older Australians and the broader consequences for the community. There is also evidence that the ageing of Australia’s population will lead to an increase in the problem of age discrimination if Government action is not taken to address this issue. Government action is needed to address the generally unfounded negative stereotypes that employers and policy makers may have about both younger and older Australians, which limit their contribution to the community and the economy.

…

Given the ageing of Australia’s population, the promotion of a mature age workforces is a priority for the Government.

Of course, the Act does not just prohibit discrimination of older Australians on the basis of age. The Act will also protect young people from discrimination on the basis of their age.

The Act was introduced into parliament by then Attorney-General Daryl Williams in January 2003, following extensive consultations by the Attorney-General’s department with a wide range of organisations. These included the Commission, business, employee, industry, financial services, health services, youth, older people and social welfare groups. After much parliamentary debate the Act was enacted into law on 15 June 2004, and it commenced on 22 June 2004. 
The Senate Legal and Constitutional Committee inquired into the Act (on reference from the Senate), and in its report, recommended some amendments be made to the Act.
 However none of those amendments were subsequently enacted. The Commission made a submission to that inquiry, expressing some concerns it had in relation to some aspects of the Act (which remain ongoing).
 
The Age Discrimination (Consequential Amendments) Act 2004 (Cth) (Consequential Amendments Act) was enacted along with the Act. The Consequential Amendments act provides a number of amendments to the Act and as well as consequential amendments to the Workplace Relations Act 1996 (Cth) and Human Rights and Equal Opportunity Act 1986 (Cth) (HREOCA). The Consequential Amendments Act will commence on the commencement of the Act. This paper does not specifically discuss the provisions of the Consequential Amendments Act.  

This paper seeks to provide a roadmap to the Act (as amended by the Consequential Amendments Act), and is structured as follows: 

· Part 1 considers the concept of age discrimination. 

· Part 2 briefly discusses Australia’s international obligations to address and eliminate age discrimination.

· Part 3 outlines existing federal legislative protection against age discrimination. 

· Part 4 discusses the scheme and structure of the Act.  

· Part 5 briefly outlines the functions conferred on the Commission under the Act. 

· Finally, Part 6 contains some concluding comments.

1. The concept of age discrimination  

In many spheres of public (as well as personal) life, age is often used as a proxy for desired characteristics such as fitness, financial viability, responsibility, honesty or skill.
 For example, a prospective employer may use age as a proxy for knowledge or experience. However, age is a ‘blunt’ tool on which to make such judgements.
 It is no more reliable an indicator of those things than a person’s sex or race. 

Using age as a proxy obscures our assumptions and stereotyped views about age and people’s capabilities at certain ages. Age-based stereotypes are common and familiar: research indicates that employers assume older people to be lacking in enthusiasm and drive, inflexible and resistant to change, as well as possessing deteriorating physical and mental capabilities.
 At the other end of the spectrum young people are often assumed to be untrustworthy or irresponsible.
 Such assumptions can have grievous consequences: the Australian Bureau of Statistics reports that 60% of unemployed jobseekers over 55 year and 30% over 45 years consider the most difficult problem they face in finding work is being considered ‘too old’ by employers.
 

Categorising people exclusively accordingly to age also renders the differences between people within the same age group invisible (or put another way, obscures the similarities that exist between people of different age groups). People within a particular age group are differentiated by such characteristics as their education, economic status, religion, sex or disability, and such differences are often more important than those differences which exist between people of different age groups. For instance, an older person with mobility limitations may have more in common with a young person who has similar mobility limitations, than other people of her own age without such limitations. Ignoring the differences between people of a certain age group can create unfairness and inequity. It would be unfair, for example, if, in the situation just described, age rather than need was used to determine a person’s eligibility to benefits or services that might assist all people with mobility limitations. Consequently, while using age as a proxy for certain characteristics is easy and appears to be efficient, it can often be obsolete and over or under inclusive.

However it is important to note at this point that not all age discrimination will constitute unlawful age discrimination under the Act. As is the case in relation to other types of discrimination prohibited under Federal anti-discrimination law, an alleged discriminatory act will only constitute unlawful discrimination where a complainant can bring that act within the legislation. The legislative hurdles required to be jumped by a complaint in order to establish age discrimination under the Act is discussed in Part 4 below.     

2. Australia’s international obligations in relation to age discrimination

Australia has the following international obligations to avoid and eliminate age discrimination:

· Additional grounds under the Discrimination (Employment and Occupation) Convention ‘ILO 111’.

The ILO 111 requires States Parties to eliminate employment and occupation related discrimination on the grounds of race, sex, colour, religion, political opinion, national extraction and social origin.
 Article 1.1(b) of ILO 111 permits States to add grounds for its domestic purposes. In 1989 the Australian Government added the following grounds: age, medical record, criminal record, impairment, marital status, mental, intellectual or psychiatric disability, nationality, physical disability, sexual preference and trade union activity.
 For the purposes of ILO 111, employment and occupation are defined broadly, and include, ‘access to vocational training, access to employment and to particular occupations, and terms and conditions of employment’.
 

ILO 111 is not part of Australian domestic law. It is however scheduled to HREOCA, with the effect that employees aggrieved by employment related discrimination may make a complaint to the Commission on the basis of age.
   

· Articles 2 and 26 of the International Covenant on Civil and Political Rights.
 

Article 2 of the ICCPR requires States Parties to: ‘respect and ensure to all individuals within its territory and subject to its jurisdiction the rights recognised in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status’. Article 26 provides inter alia that: ‘the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or any other opinion, national or social origin, property, birth or other status’. While neither article 2 or 26 specifically mentions ‘age’ as a ground of discrimination, the UN Human Rights Committee has held that in Article 26 of the ICCPR, ‘other status’ includes age.

The ICCPR is not part of Australian domestic law. However like ILO 111, it is scheduled to HREOCA, with the effect that a person may make a complaint to the Commission in relation to any act or practice alleged to be in breach of the ICCPR.
   

· Article 2 of the International Covenant on Economic, Social and Cultural Rights.

Like Article 2 of the ICCPR, Article 2 of the ICESCR requires States Parties to: ‘respect and ensure to all individuals within its territory and subject to its jurisdiction the rights recognised in the present Covenant, without discrimination of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status’. On the basis of the UN Human Rights Committee’s comments in relation to Article 26 of the ICCPR set out above, ‘other status’ in Article 2 of the ICESCR arguably includes the ground of age. 

However, the ICESCR is not is not part of Australian domestic law, and it is not scheduled to HREOCA. Accordingly, a person may not make a complaint to the Commission in relation to any act or practice alleged to be in breach of the ICESCR. 

· The Convention on the Rights of the Child.
 

CROC contains many social, economic and cultural rights for the benefit of people under 18. Whilst CROC is not part of Australian domestic law it is has in effect been scheduled to HREOCA. Hence a person may make a complaint to the Commission in relation to any act or practice alleged to be in breach of CROC, though such a complaint may only give rise to a report to the Attorney-General for tabling in Federal Parliament. Such a complaint will not give rise to any legal enforceable remedy under the Act.
   

· Political Declaration and Madrid International Plan of Action 2002 adopted at the Second World Assembly on Ageing, 2002:

The Second World Assembly on Ageing in Madrid, Spain in April 2002
 was aimed at addressing a range of issues faced by older persons, including discrimination. At the conclusion of the assembly the participants adopted the Political Declaration and Madrid International Plan of Action 2002, the former being specifically referred to in the objects of the Act.
 Relevantly, article 5 of the Political Declaration provides, inter alia, that:

Article 5

We commit ourselves to eliminate all forms of discrimination, including age discrimination. We also recognize that persons, as they age, should enjoy a life of fulfilment, health, security and active participation in the economic, social, cultural and political life of their societies. (emphasis added)

However the commitments made by Australia under this declaration are not binding on Australia in international law (in the same manner as a Convention). 

These obligations are significant as the external affairs power is one of the primary constitutional powers relied upon by the Parliament to give the Act its constitutional validity.
    

3. Existing federal legislative protection against age discrimination

The prohibition against age discrimination is not new. Age discrimination has been for many years unlawful under State and Territory anti-discrimination and equal opportunity legislation.
 In the Federal anti-discrimination landscape however, age discrimination has remained on the periphery; it is only addressed to a limited extent in HREOCA (and to a limited extent, under the Workplace Relations Act 1996 (Cth)) in the area of employment and occupation. 

As stated above, under HREOCA, the Commission has power to inquire into and attempt to conciliate complaints alleging age discrimination in employment and occupation.
 However unlike complaints made to the Commission under the Racial Discrimination Act 1975 (Cth) (RDA), the Sex Discrimination Act 1984 (Cth) (SDA) or the Disability Discrimination Act 1992 (DDA), complaints of age discrimination do not give rise to any enforceable legal right or remedy.
 If the Commission finds that an act or practice constitutes age discrimination, the action that may be taken by the Commission is limited to preparing a report with recommendations, which report is then provided to the Attorney-General for tabling in Federal Parliament.
 

The Act will operate to remedy this gap in protection, as well as applying more broadly.
   

4. Scheme and structure of the Act  

The scheme and structure of the Act is similar to that of other more recent Federal anti-discrimination law. That is, the Act makes it unlawful to directly or indirectly discriminate against someone on the basis of their age in certain areas of public life. The Act also creates several exemptions, which if applicable, provide a statutory defence to an allegation of age discrimination. 
4.1 Application of the Act

The Act applies throughout Australia, including all States and Territories and external Territories of Australia.
 The prohibition on discrimination also applies in relation to discriminatory acts occurring in Australia but which also involve people, things or events outside of Australia.
 The Act also applies, to the extent constitutionally permissible:

· to discrimination against Commonwealth employees and persons seeking to become a Commonwealth employee;

· to qualifying bodies operating under Commonwealth laws; 

· to acts done under Commonwealth or Territory (excluding ACT and NT) laws by Commonwealth or Territory (excluding ACT and NT) governments, administrators or public  bodies; 
  
· in relation to Australia’s international obligations under ILO 111,
 the ICCPR, 
 ICESCR, 
 CROC, 
 as well as other matters in respect of which the Commonwealth has power to legislate under s 51(xxix) of the Constitution; 
 

· discrimination by corporations (including foreign corporations within the meaning of s 51(xx) of the Constitution); 

· discrimination in the course of, or in relation to, banking (other than State banking not extending beyond the limits of the State concerned, within the meaning of s 51(xiii) of the Constitution)); 
 
· discrimination in the course of, or in relation to, insurance (other than State insurance not extending beyond the limits of the State concerned, within the meaning of s 51 (xiv) of the Constitution); 
 and 
· discrimination in international or inter-state trade and commerce.

The Act is intended to bind the executive governments of the Commonwealth and each of the States (including the ACT and NT) and of Norfolk Island and the Administrators of the Territories.

The Act does not purport to displace or limit the operation of State and Territory laws capable of operating concurrently with the Act.
 It deals with any potential inconsistency between Federal and State/Territory laws by providing that where complainants have a choice as to jurisdiction they are required to elect whether to make their compliant under Federal or State/Territory legislation.
               

4.2 Direct and indirect discrimination
 

The Act prohibits direct and indirect discrimination, the definitions of which broadly reflect the formal and substantive models of equality.
Formal equality is the term usually used to describe the concept of equality, which insists on equal treatment: that is, that people should be assessed without regard to certain characteristics (or ‘grounds’ of discrimination) such as sex or age.
 
Substantive equality is the term used to describe the notion that differential treatment may be required to prevent or compensate for disadvantage experienced because of a particular characteristic, such as age.
 Its focus is therefore on the equality of outcomes, rather than procedural equality.
 Indeed it recognises that in some circumstances procedural equality may perpetuate and reinforce disadvantage.  

Direct discrimination occurs when a person is treated less favourably on the basis of a particular attribute or ‘ground’ such as sex, race or in this case age. Hence direct discrimination provisions generally require a comparison to be made between the way a complainant is treated (or in which it is proposed that they be treated) and the way in which a person without the relevant ground of discrimination is treated or would be treated in the same or similar circumstances. That other person, whether actual or hypothetical, is often referred to as the ‘comparator’. The complainant must also generally demonstrate some form of causal connection between the ground of discrimination and the treatment said to constitute discrimination. As will be discussed further in this paper, the Act requires that age be the dominant reason for the treatment said to constitute unfavourable treatment. The definition of direct discrimination is contained in s 14 of the Act as follows:  

14 Discrimination on the ground of age – direct discrimination 

For the purposes of this Act, a person (the discriminator) discriminates against another person (the aggrieved person) on the ground of age of the aggrieved person if:

(a) the discriminator treats or proposes to treat the aggrieved person less favourably than, in circumstances that are the same or not materially different, the discriminator treats or would treat a person of a different age; and 

(b) the discriminator does so because of: 

(i) the age of the aggrieved person; or 

(ii) a characteristic that appertains generally to persons of the age of the aggrieved person; or 

(iii) a characteristic that is generally imputed to persons of the age of the aggrieved person.

As with other anti-discrimination legislation, the Act prohibits less favourable treatment of a person not only because of their age, but also because of a characteristic that appertains generally to persons of that age or a characteristic that is generally imputed to persons of that age. The extension of the definition in this way addresses the stereotyping of a particular group or persons on the basis of actual or implied distinguishing or idiosyncratic traits.
 However it is not necessary to establish the identified characteristic exists in every case, it is only necessary to establish that it generally exists or operates.

In contrast,
 indirect discrimination occurs when an ostensibly neutral rule, practice or policy has the effect of disproportionately disadvantaging members of a group defined by a relevant ground of discrimination. The focus on effects or outcomes reflects the model of substantive equality.
 Not all policies which have this effect are unlawful under federal discrimination law. If the policy is ‘reasonable’ in the circumstances, then the disproportionate disadvantage is justifiable. The distinction being made is therefore a lawful distinction. For example, a restaurant advertises for a waitress, stipulating a minimum of 6 years experience. People under 21 years are therefore effectively barred from applying (because the minimum working age is approximately 16 years). If the employer can establish that 6 years’ experience is reasonably necessary, then the condition would be a reasonable rule, practice or requirement and there would be no unlawful discrimination. 

Section 15 of the Act defines indirect discrimination as follows:   

15 Discrimination on the ground of age – indirect discrimination 

(1) For the purposes of this Act, a person (the discriminator) discriminates against another person (the aggrieved person) on the ground of age of the aggrieved person if:

(a) the discriminator imposes, or proposes to impose, a condition, requirement or practice; and 
(b) the condition, requirement or practice is not reasonable in the circumstances; and 

(c) the condition, requirement or practice has, or is likely to have, the effect of disadvantaging persons of the same age as the aggrieved person.

(2) For the purposes of paragraph 1(b), the burden of proving that the condition, requirement or practice is reasonable in the circumstances lies on the discriminator.

Section 15 generally takes the form of the indirect discrimination provisions in the SDA, which is both simpler to understand and apply and broader than the definitions used in the DDA and RDA. Section 15(2) of the Act, (like s7C of the SDA), also specifies that the burden of proof in establishing that a condition, requirement or practice is reasonable in the circumstances lies with the alleged discriminator. Placing the onus on the respondent is logical as information concerning the reasonableness of the particular condition, requirement or practice would generally be in the possession of the respondent. 

However unlike s7B(2) of the SDA, the Act does not contain any reference to the factors to be taken into account when determining whether a condition, requirement or practice is reasonable in the circumstances.
 The inclusion of a similar provision to s7B(2) of the SDA in the Act may have provided important guidance for parties to a complaint, as well as assisted the Commission in the administration of the legislation.
  

4.2.2 Direct or indirect discrimination on the ground of age

An alleged discriminatory act will only be discriminatory under the Act where that act is done on the basis of age. As ‘age’ is defined to include a ‘age group’,
 an allegedly discriminatory act need not be done because of a person’s particular age; it will be enough to establish that it was done because of the person’s age group. 

However the definition of age does not extend to cover the age which might be imputed to a person.  
4.2.3 The ‘dominant reason’ test
The Act includes a dominant reason test. That is, it provides that where an act is done for two or more reasons, that act will only be discriminatory if the person’s age was the dominant reason for the doing of the act. That test is set out in s 16 as follows:  

16 Act done because of age and for other reason

If an act is done for 2 or more reasons, then, for the purposes of this Act, the act is taken to be done for the reason of the age of a person only if: 

(a) one of the reasons is the age of the person; and 

(b) that reason is the dominant reason for the doing of the act.

The introduction of a dominant reason test represents a departure from the position in other Federal anti-discrimination law. Under the SDA,
 RDA
 and DDA,
 if an act is done for two or more reasons and a discriminatory ground is one of those reasons, then the act is done for the discriminatory reason, whether or not it was the dominant or substantial reason for doing the act. This means that to substantiate a complaint, a person only needs to show that a ground of discrimination, for example their race, sex or disability, was a reason for the less favourable treatment they received. 

In practice, the inclusion of a dominant reason test in the Act is likely to make it harder for people to make successful complaints of discrimination on the basis of age, and may lead to considerable legal complexity. The meaning and practical difficulties in applying a ‘dominant reason’ test, especially when a court is faced with dual purposes, has led to much discussion in the case law in the area of legal professional privilege.
 Indeed the dominant purpose test was removed from the RDA in 1990 because of concerns about the practical application of the test.
 
Arguably the dominant reason test also implies that age discrimination is ‘less important’ than other types of discrimination. This could reduce the potential of the Act to educate and effect attitudinal change and may therefore undermine the object of the Act to eliminate discrimination against people on the ground of age.

4.2.4 Age discrimination and disability discrimination

The Act provides that, a reference to discrimination against a person on the ground of the person’s age is taken not to include a reference to discrimination against a person on the ground of a disability of the person (within the meaning of the DDA).

The Explanatory Memorandum to the Act states that this provision: 

deals with the situation where there is an overlap between the operation of this Act and the DDA. For example, an overlap could occur where a person has a disability that is or could be related to their age (such as impaired hearing or mobility). This provision ensures that the Act does not create a second or alternative avenue for complaints of disability discrimination where such complaints are properly covered by the DDA. Complaints of age discrimination that would also be covered by the DDA should be dealt with under the legislative regime established by that Act.
     

People’s experiences of discrimination are often multi-dimensional and complex. The Commission regularly receives complaints alleging multiple grounds of discrimination. To date the Commission has been able to effectively deal with this issue through its complaint handing processes. In its submission to the Senate Legal and Constitutional Committee’s inquiry into the Act the Commission argued that, in the same way, any potential overlap between grounds of discrimination covered by the DDA and the Act could be effectively dealt with through the Commission’s initial complaint assessment process.
 In this regard it is interesting to note that no other Federal or State or Territory anti-discrimination legislation contains such a provision.

Nonetheless this section will not necessarily operate to prevent someone making a complaint under the DDA and the Act where they believe that they were treated less favourably on the basis of their age and their disability (though they would only be successful under the Act if the dominant reason for their treatment was their age).

4.2.4 Discrimination against a relative or associate on the basis of age

Unlike other Federal anti-discrimination legislation, the Act does not prohibit discrimination on the basis of the age of a person’s relative or associate. An example of this type of discrimination would be where a person seeking to lease premises is discriminated because they have elderly parents living with them who are not perceived as being desirable in a particular establishment.
 The lack of such a provision will potentially undermine the aim of the Act to achieve attitudinal change – even though such provisions in other Federal and State/Territory laws do not generate a substantial number of complaints.
 
4.3 Proscribed areas of age discrimination
The areas of public life in which age discrimination is proscribed is set out in Part 4, Divisions 1 – 3. In general they reflect those proscribed in other Federal anti-discrimination legislation. Each of these areas is considered in turn.   

4.3.1 Discrimination in employment 
The first area in which age discrimination is prohibited under the Act is the area of work. That prohibition extends to:     
(a) discrimination against employees,
 commission agents
 and contract workers
 including in relation to recruitment and offers of employment, as well as the actual terms and conditions of employment, access to promotion and training and dismissal or any other detriment. However this provision does not extend to voluntary work or domestic duties performed in private households,
 and provides an exception where a person cannot perform the inherent requirements of the particular position because of their age; 
  
(b) partnerships consisting of more than six partners including in relation to decisions about who can become a partner, and the terms and conditions upon which a partnership is offered. This provision also covers denying or limiting access to benefits, expelling a partner or subjecting a partner to any other detriment;
 However this provision provides an exception where a person cannot perform the inherent requirements of the partnership because of their age; 

(c) qualifying bodies which provide authorisations or qualifications needed for carrying on an occupation, profession or trade discriminating including in relation to conferring or withdrawing such authorisation or qualifications, and in the terms or conditions on which an authorisation or qualification is granted.
 However this provision provides an exception where a person cannot perform the inherent requirements of the particular profession or occupation because of their age; 
  

(d) registered organisations under Schedule 1B to the Workplace Relations Act 1996 including in relation to membership or the organisation or benefits provided by the organisation;
 and 
(e) employment agencies including in relation to refusing to provide services and the terms or conditions or manner in which their services are provided,
 unless the person cannot carry out the inherent requirements of the particular employment because of their age.
 

Exemption where person unable to carry out inherent requirements of the position
Age discrimination in the area of employment will not be unlawful however where a person is unable to carry out the inherent requirements of the particular position or employment because of their age (the exemption operating as a statutory defence to an allegation of age discrimination).
 
In determining whether a person is unable to carry out the inherent requirements of a particular position or employment, the following factors must be taken into account: 
· the person’s past training, qualifications and experience relevant to the particular employment;
· if the person is already employed by the employer – the person’s performance as an employee; and
· all other  relevant factors that it is reasonable to take into account.

In relation to similar provisions in the DDA and Industrial Relations Act 1988, the High Court has held that the ‘inherent requirements’ of a particular employment means ‘something essential’
 to a particular position. The question of whether something is an inherent requirement of a particular position is required to be answered in reference to the function which the employee performs as part of the employer’s undertaking and by reference to that organisation.
 However employers are not permitted to organise or define their business to permit discriminatory conduct.

4.3.2 Discrimination in areas of public life other than employment 
The Act also makes age discrimination unlawful in the following areas: 

(a) Access to goods, services and facilities

This provision makes it unlawful for someone who provides goods, services and facilities to discriminate against a person on the basis of age by refusing to provide the goods, services or facilities, or in the way in which or terms and conditions on which those goods, services
 or facilities are offered.

(b) Education

This provision makes it unlawful for an educational authority to discriminate against a person on the basis of age in refusing or failing to accept the person’s application for admission, or in the terms and conditions on which the authority is prepared to accept the application. It also makes it unlawful to deny or limit access to benefits provided by the educational institution, to expel a student or subject a student to any other detriment on the basis of their age. 
However this provision provides an exception where an educational institution is established for persons of particular ages (ie primary or high schools).
  

(c) Accommodation

This provision makes it unlawful to discriminate against a person on the basis of their age by refusing an application for accommodation, in the terms and conditions on which accommodation is offered or giving a person a lower priority in an accommodation waiting list. This provision also makes it unlawful to deny or limit access to benefits associated with accommodation or to evict the person or subject the person to any other detriment on the basis of their age.
However this provision provides an exception where accommodation is provided by a person who lives on the premises or whose near relative lives on the premises, where the accommodation is offered to three or less persons.
 
(d) Access to premises

This provision makes it unlawful to discriminate against a person on the basis of age in allowing or refusing access to premises
 that the public or a section of the public is entitled to enter or use, or on the terms and conditions on which such access is permitted.
(e)  Land

This provision makes it unlawful to discriminate against a person on the basis of age in relation to the selling of, or other dealings in land. This includes refusing to sell land or applying discriminatory terms and conditions on which an interest in land is offered.
However this provision contains an exception in relation to the giving of land in a will or as a gift. 

(f) Requests for information on which unlawful age discrimination might be based.

This provision makes it unlawful to ask a person to provide information if the information is being requested in connection with or for the purposes of doing an act which would be unlawful under the Act, and persons of a different age would not be asked to provide that information in situations which are the same or nor materially different.
(g) Administration of Commonwealth laws and programs
  
This provision makes it unlawful for a person who performs functions or exercises powers under Commonwealth laws or under Commonwealth programs or has any other responsibility for the administration of those programs or laws, to discriminate against a person on the basis of age in the exercise of those powers or responsibilities. 
4.4 General exemptions under the Act  

In addition to the exemptions provided in relation to specific provisions of the Act (outlined above), the Act contains a number of general exemptions to the proscription provisions of the Act. While all Federal anti-discrimination legislation contains such exemptions, the Act is unique in both the number and breath of its exemptions. 
Each of the exemptions contained in the Act will be examined in turn.  

As a preliminary point it is relevant to note that exemptions in anti-discrimination legislation are narrowly construed, the following principles of construction being applicable: 

· First, in construing legislation designed to protect human rights, the courts have a special responsibility to take account of and give effect to the objects and purposes of the legislation.
 In accordance with this principle, exemptions and other provisions which restrict rights conferred by such legislation are strictly construed by Australian courts.
 For instance, that approach has been applied to exemptions under the SDA.

· Further, in the interpretation of a provision of an Act, a construction that would promote the purpose or object underlying the Act is to be preferred to a construction that would not promote that purpose or object.
 This approach does not only apply in circumstances where there is an ambiguity or inconsistency in the Act.
 A strict construction of the provisions of Division 4 of the Act would be required to give effect to the object of the Bill to eliminate age discrimination.
  
· A strict construction is also required by the structure of Part 4, Division 4. In that regard, it is relevant to note that the exemptions do not operate in a blanket fashion. They are designed to cover only particular sets of circumstances and areas of activity, while maintaining the unlawfulness of acts of discrimination falling outside the exemptions. A broad construction of one or more of the exemptions provided for in Part 4, Division 4 such that they overlapped or completely subsumed other exemptions would defeat the purpose evident from the carefully wrought structure of that division, as well as being contrary to the objects of the Act as a whole. 

4.4.1 Positive discrimination exemption

The Act provides an exemption allowing positive measures to be taken (or positive discrimination) on the basis of age, as follows:  

33 Positive Discrimination 

This Part does not make it unlawful for a person to discriminate against another person, on the ground of the other person’s age, by an act that is consistent with the purposes of this Act, if: 

(a) the act provides a bona fide benefit to a person of a particular age; or 

Example: This paragraph would cover a hairdresser giving a discount to a person holding a Seniors Card or a similar card, because giving the discount is an act that provides a bona fide benefit to older persons. 

(b) the act is intended to meet a need that arises out of the age of the persons of a particular age; or

Example: Young people often have a greater need for welfare services (including information, support and referral) than other people. This paragraph would therefore cover the provision of welfare services to young homeless people, because such services are intended to meet a need arising out of the age of such people. 

(c) the act is intended to reduce a disadvantage experienced by persons of a particular age.

Example: Older people are often more disadvantaged by retrenchment that other people. This paragraph would therefore cover the provision of additional notice entitlements for older workers, because such entitlements are intended to reduce a disadvantage experienced by older people.

That section recognises that there are some circumstances in which age based distinctions are legitimate, broadly socially accepted, or justified by other strong policy interests.
 The Explanatory Memorandum to the Act explains the intention of this provision as follows:    

(a) [s 33(a)]  recognises and permits a range of concessions and benefits that are provided in good faith to people of a particular age. The most common examples are discounts and concessions provided to older people. Such benefits are not seeking to give older people an unfair advantage or to exclude or disadvantage people of other ages, and have broad social acceptance.

(b) [s 33(b)] recognises and permits measures that seek to address the needs of people of particular ages that are different to or more acute than the needs of other ages … While this provision refers to the beneficial act in question being ‘intended’ to meet an age-related need, it is not necessary to establish that the person actually doing the particular act has a certain intention at the time … [T]he provision is also directed at situations where a beneficial program or facility is established by a person or body with the intention of meeting an age-related need, but is operated by another person or body who simply carries out the policies determined by those who established the beneficial program. 

(c) [s 33(c)] recognises and permits measures that seek to overcome age-related disadvantage. Where a particular age group has been historically disadvantaged, or where social circumstances at the time are such that a particular age group has less access to certain social benefits or opportunities, measures that are aimed at alleviating these problems are allowed … As with the needs-based exemption, the requisite intention to reduce disadvantage need not be held by the person actually providing the beneficial treatment.   

The concept of positive discrimination embodied in this section of the Act extends beyond the current understanding of ‘special measures’ in other Federal anti-discrimination law. In the SDA,
 RDA
 and DDA,
 special measures are largely confined to those actions taken in order to achieve substantive equality, or to meet the special needs of a particular group. Under the SDA and RDA, the taking of special measures ceases to be authorised once the purpose for which they were implemented has been achieved.
 The DDA limits special measures to those ‘reasonably intended’ to address a special need or disadvantage.
 Special measures provisions to date therefore have generally only allowed temporary affirmative action measures to be taken for the purposes of redressing particular disadvantage or the impact of past discriminatory policies or practices.
 The positive discrimination exemption under the Act however does not contain such an express temporal limitation. That section is broader because it authorises positive measures to be taken for purposes other than that of achieving substantive equality. Nor does it impose any requirement that those measures be reasonable. That breadth arguably undermines the aim of the Act to eliminate age discrimination.
  

There does at least appear to be a temporal limitation on measures taken pursuant to ss 33 (b) and (c). It also remains to be seen how the courts might interpret this provision, and in particular, whether a court will require positive measures taken under s 33 to be ‘reasonably appropriate and adapted’) to the benefit proposed to be provided or need that is intended to be met or disadvantage intended to be reduced. Such an interpretation arguably may also be required so not to undermine the object of the Act to eliminate age discrimination.
 

4.4.2 Exemption for youth wages
The Act contains a blanket exemption for youth wages as follows:

25 Exemption for youth wages

This Division does not make it unlawful for a person to discriminate against another person on the ground of the other person’s age, in relation to youth wages: 

(a) in the arrangements made for the purpose of determining who should be offered work; or

(b) in determining who should be offered work; or

(c) in payment, or offer of payment, of remuneration for work.

In this section: 

youth wages means remuneration for persons who are under 21.

The Explanatory Memorandum to the Act states sets out the reason for the exemption being to ‘protect young people’s competitive position in the labour market’. Arguably the causal relationship between youth wages and full-time employment is not so clear. This issue was extensively considered in the Commission’s report into age discrimination, Age Matters, which concluded that:   

Determining the acceptability of otherwise of junior rates has been difficult because of the lack of unequivocal evidence as the effect their abolition would have on the youth labour market overall. If there is no significant detrimental effect, the differences cannot be justified. The evidence, however, is inconclusive.

On the basis of this, it may be that the issue of youth – or age specific – wages would have been better dealt with by way of a targeted special measures provision.
 This would ensure that such programs or policies were designed and targeted to address disadvantage of a particular group, and that once that disadvantage had been remedied the program or policy would no longer be exempt from the Act. 
 
4.4.3 Exemption relating to superannuation, insurance and credit
The Act provides an exemption in relation to age-based discrimination in the terms and conditions on which an annuity, insurance policy or membership of a superannuation scheme is offered or refused, where the discrimination:
· is based upon actuarial or statistical data on which it is reasonable for the discriminator to rely; and 

· is reasonable having regard to the matter of the data and other relevant factors; or 

· in a case where no such actuarial or statistic data is available, and cannot reasonably be obtained – the discrimination is reasonable having regard to any other relevant factors.

Hence it will not be unlawful under the Act, for instance, to offer motor vehicle insurance to drivers aged under 25 years on different terms and conditions to those aged over 25 years where there is actuarial or statistical data that demonstrates a higher accident rate for those persons. 
The Act also provides an exemption in relation to legislation which regulates superannuation and seeks to give effect to particular policy objectives and in relation to acts done by persons in compliance with such legislation.
    

In relation to the provision of credit, the Act provides an exemption for age-based discrimination in the terms and conditions on which credit is provided to a person where the discrimination:

· is based upon actuarial or statistical data on which it is reasonable for the discriminator to rely; and 

· is reasonable having regard to the matter of the data.
   

Note that the Act makes it an offence not to provide the source of any such actuarial or statistical data if required to do so by the Commission or the President of the Commission.

4.4.4 Exemption for charities, religious and voluntary bodies 

The Act provides an exemption to charities, religious and other voluntary bodies as follows: 

34 Charities 

(1) This part does not:

(a) affect a provision in a charitable instrument that confers charitable benefits, or enables charitable benefits to be conferred, wholly or in part on persons of a particular age; or 

(b) make unlawful any act done to give effect to such a provision. 

(2) In this section: 

 Australia includes the external territories.

charitable benefits means benefits for the purposes that are exclusively charitable according to the law in force in any part of Australia. 

charitable instrument means a deed, will or other document, whether made before or after the commencement of this Act, that confers charitable benefits or enables charitable benefits to be conferred on persons. 

35 Religious bodies 

This part does not affect an act or practice of a body established for religious purposes that: 

(a) conforms to the doctrine, tenets or beliefs of that religion; or 

(b) is necessary to avoid injury to the religious sensitivities of adherents of that religion. 

36 Voluntary bodies 

This part does not make it unlawful for a voluntary body to discriminate against a person, on the ground of the person’s age, in connection with: 

(a) the admission of persons as members of the body; or 

(b) the provision of benefits, facilities or services to members of the body.
 

In this section: 

registered organisation means an organisation within the meaning of Schedule 1B of the Workplace Relations Act 1996.
voluntary body  means an association or other body (whether incorporated or unincorporated) the activities of which are not engaged in for the purposes of making a profit, but does not include: 

(a) a registered organisation; or 

(b) a body established by a law of the Commonwealth, of a State or of a Territory; or 

(c) an association that provides grants, loans, credit, or finance to its members. 

Similar exemptions are contained in the SDA
 and the DDA.
 
The Explanatory Memorandum makes it clear that the exemption provided to voluntary bodies is not intended to apply to other possible acts of discrimination by voluntary bodies, such as in employment or the provision of services to the public or administration of Commonwealth programs.
 However the position may not be so clear in relation to religious bodies.    
4.4.5 Exemption in relation to health
The Act provides an exemption in relation to:

· exempted health programs, which are defined as:

a program, scheme or arrangement that: 

(a) relates to health goods or services or medical goods or services; and 
(b) is reasonably based on evidence about matters (including safety, effectiveness, risks, benefits and health needs) that affect people of a particular age in a different way to people of a different age. 
The evidence mentioned in paragraph (b) is the evidence that was reasonably available at the time the program, scheme or arrangement was established.     
An example of such a program might be a scheme that provides free influenza vaccines to older people, on the basis of evidence showing that older people are at greater risk of complications as a result of influenza than are people of other ages.
  

· decisions taken by health or medical providers in relation to the provision of health or medical goods or services (including anything done in compliance with an exempted health program). This provision provides that it will not be discriminatory to take a person’s age into account in determining whether or not to provide that person with particular health or medical services or goods, where that determination is reasonably based on evidence and professional knowledge about the ability of persons of that age to benefit from those goods or services.
    

4.4.6 Exemption relating to direct compliance with laws, orders of courts including taxation legislation and social security legislation
The Act also provides an exemption in relation to acts done in direct compliance with certain Federal and State and Territory laws, court orders and industrial awards and agreements. The section creates two classes of exemption. A blanket exemption is given in relation to acts done in direct compliance with those acts or subsidiary legislative instruments contained in Schedule 1 to the Act.
 However a two year exemption is provided in relation to acts done in direct compliance with other Commonwealth acts and subsidiary instruments.
 

An exemption is also provided in relation to acts done in direct compliance with:

· acts or legislative instruments of a State or Territory,
 unless it is an instrument specified in regulations made under the Act;
 and   

· a court order,
 an order or award of an industrial relations tribunal
 or a certified agreement within the meaning of the Workplace Relations Act 1996.

This exemption is generally uncontroversial except in the following way. The section operates to exempt the Australian Defence Forces (ADF) from the purview of the Act. This is because Schedule 1 to the Act includes ADF legislation and subsidiary instruments. This is problematic given that a number of the complaints of age discrimination in employment made to the Commission under HREOCA have been complaints against the ADF.
 Several of these complaints have led to a report being tabled in the Federal Parliament containing a finding of discrimination, and some to court proceedings. There is arguably no clear reason why the ADF (except so far as it relates to minimum age for enlistment and cadet schemes) should not be subject to the Act in the same manner as other employers. This would ensure that the uses of age as an arbitrary proxy for such things as fitness by the ADF would be prohibited.
   
The Act also provides an exemption in relation to anything done by a person in direct compliance with a taxation law (within the meaning of the Income Tax Assessment Act 1997), and various pieces of social security legislation and subsidiary instruments, including the Community Development Employment Projects Scheme (within the meaning of the Social Security Act 1991).

4.4.7 Exemption in relation to migration and citizenship  

The Act provides an exemption in relation to for anything done:

· in relation to the administration of the Migration Act 1958 or the Immigration (Guardianship of Children) Act 1946 or subsidiary instruments;
 or 

· in direct compliance with the Australian Citizenship Act 1948 or the Immigration (Education) Act 1971.
  
The exemption in relation to the administration of the Migration Act 1958 or the Immigration (Guardianship of Children) Act 1946 or subsidiary instruments is a very broad exemption as it appears to exempt discretionary acts not mandated by those laws or subsidiary instruments. This exemption therefore has the potential to remove all action taken under those laws and subsidiary instruments – whether they acts done in compliance with a law, or discretionary acts done to administer the law.
  

4.5 Offences under the Act
The Act makes it an offence to publish or display discriminatory advertising,
 victimise a person in relation to a complaint of age discrimination,
 aid, induce, instruct or permit unlawful age discrimination.
 The Act also makes employers vicariously liable for age discrimination by employees, unless they can establish that they took reasonable precautions and exercised due diligence in order to avoid such discrimination.
 These offences are however not proposed to be discussed in this paper.   

5. The role of the Commission under the Act

Like other Federal anti-discrimination laws the Commission has functions under the Act – though the Act does not make provision for the appointment of an ‘Age Discrimination Commissioner’ (in the same way that the SDA makes provision for the appointment of a Sex Discrimination Commissioner, for instance).
 

Nonetheless the role of the Commission under the Act is similar to its role under the other Federal anti-discrimination laws. Its functions in relation to the Act include, to:      

· inquire into complaints of age discrimination;

· promote an understanding and acceptance of and compliance with the Act;
 

· disseminate information on age discrimination and the responsibility of persons and organisations to avoid such discrimination;

· undertake research and educations programs to promote the objects of the Bill;

· Examine enactments or proposed enactments (when requested by the Attorney-General) to determine whether they are consistent or contrary to the objects of the Bill;
  

· to report to the Attorney-General about any laws or action required in relation to age discrimination;

· prepare and publish guidelines for avoiding age discrimination;

· intervene in proceedings that involve issues of age discrimination; 
 and

· grant temporary exemptions to the prohibition against age discrimination in the Act.
  

The Commission will not however have an amicus curiae function as it now does in relation to matters brought under the SDA, DDA, RDA or HREOCA,
 until and after the commencement of the Australian Human Rights Commission Legislation Bill 2003, which is currently before the Parliament.
       

6. Concluding comments 

While the Act is a welcome beginning, it does not offer the level of protection against age discrimination as may have been hoped. For instance, the dominant reason test is likely to make it harder for complainants to establish discrimination under the Act, and lead to considerable legal complexity. The breadth and range of the exemptions provided in the Act are also problematic, and potentially undermine the object of the act to promote attitudinal change and eliminate age discrimination. 
Nonetheless the Act will finally provide Commonwealth and Territory employees with a legally enforceable remedy against age discrimination in employment, and prohibit age discrimination in the administration of Commonwealth programs, practices and policies. The Act will also raise awareness as to age-based stereotypes and will hopefully act as a catalyst for attitudinal change in relation to the capabilities and qualities of older people in particular.  The Act will also assist in establishing minimum national standards in relation the prohibition against age discrimination in specific areas of public life – including in legislation and Government programs, practices and policies. 
( Legal Officer, Human Rights and Equal Opportunity Commission. The views expressed in this paper are the author’s own and do not necessarily represent the views of the Commission. 
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� Human Rights and Equal Opportunity Commission, Submission to the Senate Legal and Constitutional Committee on the Age Discrimination Bill 2003, 2003, available on the Commission’s website at: � HYPERLINK "http://www.humanrights.gov.au/legal/submissions/age_discrimination.html" �http://www.humanrights.gov.au/legal/submissions/age_discrimination.html�, [9].


� See s 50 of the Act.


� See s 51 of the Act.


� See s 56 of the Act. See Elliot v Nanda (2001) 111 FCR 79, 292-93 [163], 294-295 [169] in relation to the meaning of ‘permit’ in a similar provision in the SDA. In that case, Moore J held that the notion of ‘permitting’ under the Act should not be approached narrowly. He stated that ‘In my opinion, a person can, … permit another person to do an act which is unlawful, … if, before the unlawful act occurs, the permitter knowingly places the victim of the unlawful conduct in a position where there is a real, and something more than a remote possibility that the unlawful conduct will occur’. See also to similar effect Cooper v Human Rights and Equal Opportunity Commission (1999) 93 FCR 48,490 [27], 493-496 [37] – [41],  a case involving s 122 of the DDA. In that case Madgwick J held that the Coffs Harbour City Council had permitted discrimination by allowing a redevelopment of a cinema complex without requiring that wheelchair access be incorporated as part of the redevelopment. In doing so  he set out in the following principles: 


The first step is to establish whether or not an unlawful act occurred. 


To find that a person has permitted an act, it is necessary to show that they could have prevented it.


The high standard of knowledge required to prove liability as an accessory in criminal cases is not required. Section 122 of the DDA has been drafted so as to be wider in its scope and the DDA was intended to have far-reaching consequences.


Where it is shown that permission was given for an unlawful act of discrimination, it is not necessary to show either knowledge or belief that there was no defence or exemption available to the principal.


It will be an exception to s 122 for a permitter to show that an act was permitted on the basis of an honest and reasonable mistake of fact.  


� See s 57 of the Act.


� This is a reflection of the amendments sought to be made by the Government to the structure of the Commission in the Australian Human Rights Commission Legislation Bill 2003 (which is still before the Parliament).


� The Commission has the power to inquire into complaints of age discrimination pursuant to s 11(1)(aa) of HREOCA. This is noted at the end of s 53 of the Act. Where a complaint is terminated by the Commission under ss 46PE or 46PH, under s 46PO of HREOCA, a person may make an application to the Federal Court or Federal Magistrates Court alleging discrimination by one or more of the respondents to the terminated complaint.     


� See s 53(1)(aa) of the Act (inserted by the Consequential Amendments Act, Sch 2, Item 10).   


� See s 53(1)(ab) of the Act (inserted by the Consequential Amendments Act, Sch 2, Item 10).     


� See s 53(1)(ac) of the Act (inserted by the Consequential Amendments Act, Sch 2, Item 10).     


� See s 53(1)(d) of the Act. 


� See s 53(1)(e) of the Act.


� See s 53(1)(ad) of the Act (inserted by the Consequential Amendments Act, Sch 2, Item 10).   


� See ss 53(1)(g), 53(1)(1A), (1B) of the Act (inserted by the Consequential Amendments Act, Sch 2, Item 14).   


� See s 53(1)(a) of the Act.


� See s 46PV of HREOCA. 


� See Sch 2, Item 25 of the Consequential Amendments Act.





