Human Rights and Equal Opportunity

National Inquiry into employment and Disability

Introduction
This is a submission by the Disability Council of NSW to the Human Rights and Equal Opportunities Commission (HREOC) public inquiry into the issues that affect equal opportunity in employment for people with disability.  

As requested by the Acting Disability Discrimination Commissioner, the comments we make in this paper are a contribution to identifying key issues for consideration by stakeholders, further debate and future discussion.  We will be happy to add greater detail and more depth during the course of the Commission’s inquiry.

The Disability Council intends therefore, that this submission highlight what we see as the major issues for people with disability who are seeking employment or who are in employment. The Disability Council would welcome the opportunity to further elaborate on any or all of these points at any time.

The Disability Council of NSW 

The Disability Council of New South Wales, operating under the Community Welfare Act, 1987 is the official advisory body to the NSW Government on issues and policy that effect people with disability and their families in NSW. The Council is appointed by the Governor and reports to the Minister for Disability Services. 

This advice has been prepared by the Disability Council in accordance with its role which is to review and evaluate government policy relating to disability issues and assess the impact of program changes on people with disability. 

Our starting point

The Disability Council strongly believes that people with disability want to work and are able to work. We recognise that some people with disability will need informal or formal supports to be in place to make the most of their potential to work, participating in the economic mainstream as do most people.  We also recognise that some people with disability may be prevented from working as a result of their physical, sensory, intellectual or psychiatric conditions.  Although some people may not be in employment that does not necessarily mean that they are not capable of contributing to and participating in society.

We note that some people with disability who are not working at present receive the Disability Support Pension (DSP) and some do not.  It is critically important, in our view, that issues concerned with employment of people with disability are not reduced solely to a debate about eligibility criteria and/or the budget for the DSP.  Adequate income support, the additional costs of disability and employment are linked but they are not the same thing.

All people, including people with disability, have the desire to be as participative and self-reliant as possible within their cultural, community and societal settings.  In our view, that desire encompasses the world of work. We must find ways to move forward as quickly as we can to a new understanding of the relationship between people with disability and employment.  We must shift expectations.

It is important to acknowledge that, currently, there is no universally held expectation in Australia that people with disability will be economically active through participation in employment. This expectation must change.  We must encourage the development of a presumption that people with disability are necessary economically active participants in the Australian economy. 

The changes in the Australian economy at present underscore the necessity of including all able people, which includes people with disability, in the active workforce. Demographic change, current labour and skill shortages linked to ageing of a significant portion of the labour force, that it is now approaching retirement, create both the need for and ideal environment within which to move towards a new set of commitments that would increase the number of people with disability who work. 

All people have the right to work and thus should be given the opportunity to work in a meaningful way. This right has historically not been recognised for and denied to most people with disability.  Sometimes they have been excluded from the working environment or institutionalised, and hence excluded from the social environment.  Discrimination against people with disability has held back their participation in employment.  The effects of that discrimination have been felt by people with disability, the communities in which they live and by the Australian economy.  We must move beyond the old ideas about people with disability and work.  The HREOC inquiry is, therefore, both necessary and timely.

The Statistics – Employment data and people with disability

It is often forgotten that people with disability are affected by economic realities that our society debates in relation to employment, unemployment and participation. That is to say, people with disability are subject to the same economic forces as the rest of the community.  Discrimination, marginalisation and exclusion have restricted the opportunities of people with disability to participate.  They face extra barriers and non-discretionary additional costs to participation in society that other members of the community do not face. With this in mind the following economic realities should be borne in mind:

1. The unemployment rate peaked in Australia at the end of the recession in 1992 (thus we would necessarily expect to see some improvement demonstrated by statistics comparing unemployment between 1993 and now).

2. Long term unemployment, which is defined as being out of the labour force for 12 months or more, is, for people with disability, a more apt like for like comparison than unemployment. 

3. Additionally there are two important features of long term unemployment. Firstly, long term unemployment trends lag behind general unemployment trends, that is to say that improvement in the rate of unemployment show later for the rate of long term unemployment, like a shadow effect. Secondly, long term unemployment is characterised by a reduction in skills and confidence that is significantly greater than for short to medium term unemployed people. Thus what is known about the unique circumstances and needs of people who are categorised as long term unemployed apply to considerations for people who have been on the DSP (and out of employment) for extended periods.

4. General workforce trends show that over the past 30 years there has been a significant change to the employment market.   There is more movement in and out of employment than ever before. People can move from employment to unemployment or to not seeking to participate in the labour force and visa versa. The question is, therefore, has this change in the labour market disproportionately impacted on people with disability (and potentially other vulnerable groups of people)? Is the capacity of people with disability to move in and out of employment as is now expected, diminished? 

The other ‘normative’ data that may be important to consider is that showing that people over 55 years account for half of DSP recipients. What does this statistic tell us? Is this particular issue one of employment and people who acquire their disability later in life? For example are the majority of people in the older age bracket, who are exited from the workforce on medical grounds (often because they have acquired a permanent disability) requiring additional income support in the period before they are eligible for the aged pension? Are people experiencing the co-occurrence of older age and acquired disability being relegated to the too hard basket?
There may in fact be two policy problems existing simultaneously: one relating to people who acquire their disability at an age approaching retirement who are not being retained in the workforce; and one relating to the barriers facing all people with disability seeking to gain or retain employment.

Issues Facing People with Disability 

The underlying assumption that the ways in which people with disability are different from the norm, making them difficult to employ, needs to be openly challenged. Experience tells us that while there are barriers to social and economic participation for people with disability, these barriers are not insurmountable. They need to be removed. 

That said there are barriers for people with disability who seek to gain and remain in employment that should be addressed. 

The main barriers faced by people with disability who might seek employment

The main barriers faced by people with disability who might seek employment are:

Attitudinal barriers

· Many employers remain unconvinced and cautious about employing people with disability.  Some are simply resistant.

· Varying degrees of workforce ignorance, indifference and sometimes intolerance.

· Doubts, scepticism and lack of confidence among people with disability.

· ‘Can’t do’ culture prevails.

Information barriers

· Who holds the information needed by people with disability or by employers?

· How do we find out what we don’t know we don’t know?

· How does information become knowledge we can use?

· Where can we go for advice?

Financial barriers

· The additional, non-discretionary costs of disability.

· The hardships, risks and uncertainty of making the transition to work.

· The need to retain concessions and benefits, especially at lower pay levels

· Low rates of pay, certainly initially and possibly forever.

· Little financial support for employers who want to do the right thing.

Education & Training barriers

· Under-representation of people with disability in higher education.

· Underutilisation of work experience and holiday jobs by students with disability to trial and learn about work.

· Skill gaps for the modern workforce.

· Lack of awareness in the workforce and among employers.

· Under-resourced NGO training organisations.

· Whatever happened to the old CRS?

Infrastructure barriers

· By way of example: 94% of taxis are not wheel chair accessible, 75% of buses do not have a low floor with ramps and 70% of railway stations are not “easy access”.

· Where is the Access to Premises Standard?

· Just getting to the job interview is a challenge.

· Don’t be late for work?

· Can you get through the door?

Inflexible working environment

· Design, construction and layout.

· Information systems.

· Internal and external communication.
· Workforce engagement.

· Working arrangements including hours of work, work from home and intermittent periods of work

· Reasonable adjustments?

· Inflexibility of management or corporate cultures.

· Unnecessary requirements of job.

Opportunity lost

· People with disability do not yet enjoy a level playing field.

· Short term view of management.
· Government (as employer) is going backwards, when it ought to be a leader.

· Recruitment, retention and promotion rates lower for people with disability.

Risk aversion

· Employers say, it’s all too hard, it might not work, there’s too much risk and they’ll never fit in. 

· People with disability say, it’s all too hard, it might not work, there’s too much risk and I’ll never fit in. 

· Young people with disability are reluctant to leave State funded post school options programs because of a risk of not being able to re-enter the program in the event that their employment is unsuccessful. 

Comments on the current assistance that is available to support people with disability to enter and remain in employment? 

Timeliness is key to the success of supports offered to jobseekers. The longer a person with disability is out of the workforce the lower their chances are of successfully re-entering the workforce. The emphasis needs to be placed on swift and effective early intervention, involving referral to the most appropriate employment support provider with capacity to start the service immediately, or rehabilitation. 

It is essential that Centrelink staff makes a correct first referral to an appropriate service. At present the referrer’s knowledge of disability and knowledge of appropriate services is often insufficient.  As a result significant numbers of inappropriate referrals are made, contributing to further delays. Waiting lists, caps on numbers in a service and other built in delays in the system must also be addressed.

Greater flexibility is required.  It should not be necessary, for example, for people to seek work through an employment support service to access the supports and benefits they need. This means, as an illustration of the flexibility required, workplace modifications should be made available to those who need them regardless of whether or not they access employment independent of any formal supported employment system.
While some supports and assistance may exist, often, in a practical sense, they are not available to people with disability because this information is not readily provided to people with disability, Centrelink staff, employment support providers or employers. The information on supports and assistance must be comprehensive, easy to access and uncomplicated for current programs and initiatives to be effectively used.

The viability of providing an employment support service or rehabilitation for people with higher needs must also be addressed so that they too can gain and retain work. The current funding formula rules out some people with disability for whom costs associated with their needs are deemed too high.  This encourages service providers to focus their efforts on the ‘easiest’ clients, such as those with lower needs and fewer additional costs to the agency. Furthermore, such an analysis fails to account for the real costs (borne by people with disability, associates and tax-financed services) of keeping people out of employment based participation. To continue with such a policy outcome, risks leaving a section of the population behind, and actively excluding them from the economic and social benefits of work. 

Suggested solutions to the issues faced by people with disability

A needs-based approach at each and every stage of the employment process is required. Most people seeking work will have unique circumstances that need to be factored in. An individually tailored approach that identifies people’s needs related to disability, gender, age, culture, family relationships and/ or caring status is recommended. 

Contextual needs relating to the community the person has direct access to, especially in rural and remote areas, must be considered. 

An approach based on individual needs linked to the real-life settings in which people live recognises the complexity of the challenges faced by people with disability seeking work.  The current, one-off, simplistic assessment and referral system is fundamentally flawed and should not continue. 

In relation to specific barriers, the following suggestions are made:

Attitudinal 

· Attitudes need to change. A genuine and thorough approach is necessary.  It must be led and adequately funded by government to convey an enabling message about people with disability as active and valued participants in and contributors to the community as a whole and to the world of work in particular.  Left to their own devises, attitudes will take many generations to change. 

· People with disability need to be encouraged to change their attitudes also, for example about the willingness of employers to employ people with disability and/or to meet their disability-related needs in the workplace. 

Information

· Access to information needs to be streamlined and made readily available to people with disability and prospective employers. It needs to be accessible in all senses of the word and it needs to be routinely provided to all people with disability as they identify as willing to work.
· The suggestion of the establishment of a service that could be accessed through the internet which would provide such services as technical advice to employers and people with disability has considerable merit.
Financial

· The significant financial disincentive to taking a risk on employment must be addressed as part of a holistic solution. The failure to address this major barrier is unacceptable.

· Means test taper rates, tax, means testing on other supports such as accommodation, cessation of concessions and entitlements all need to be considered when assessing the financial cost to people with disability taking up a job.

· People should be entitled to certain benefits that are designed to compensate for the extra cost of disability. These benefits should not be related to the work status of people with disability and should be paid as long as there is evidence of additional costs.

Infrastructure

· Much could be achieved if the barriers to the social and economic participation of people with disability were removed. Meeting the access to premises standard, the transport standard and the education are thus essential. 
Risk aversion

· It is essential to create a culture where employers and people with disability are interested in and willing to give employment of the person with the disability a go. 

Coordinated service provision that facilitates employment

· People with disability can receive more than one service in a day that is to meet their disability-related needs. It is essential that these services are coordinated across jurisdictions and delivered in a flexible and reliable manner so that they do not hinder a person from the pursuit or retention of employment. By way of example, the provision of in home support service for people with a physical disability. 

· Structural linkages need to be created between post-secondary and tertiary education or Commonwealth employment programs and other supports for people with disability, particularly with respect to Commonwealth and State joint planning responsibilities under the Commonwealth State and Territory Disability Agreement.  
· Young adults with disability need to re-enter day support or post school options if they have exited the program for a time limited period of employment or where a period in employment has ceased.

Issues for Employers

The under-employment of people with disability is at its heart a community problem that requires the community as a whole to cooperate and work towards a solution. Employers are obviously central members of the community in relation to this issue and must accept their responsibility in resolving this problem. 

The most significant obstacle for employers to engage on this issue appears to be the misperception that competitiveness and profitability of a business is negatively impacted by the employment of people with disability. This belief needs to be addressed if attitudes about employing people with disability are to change.

The other reality that must be addressed is that employers are now focused on minimising risk or ‘unnecessary risk’, where possible. They want to minimise the risk of unfair dismissal claims, the risk of OH&S claims, and the risk of discrimination cases because of the cost and harm to the corporate image. It is all the more unlikely that employers will be willing to ‘give it a go’ or ‘take a chance’ in a risk averse environment. Employers need to be reassured that employing people with disability is not a risky activity!

Reluctance through to resistance to employing people with disability is thus a reality. At it is core, largely employers are not confident that people with disability can do the job and will fit in to the workforce. 

This raises the question, have initiatives and legislation implemented over the last 10, 20 or 30 years made employers more fearful of employing people with disability? Have we made the problem bigger than it is? It is important that employers and the community hear the message that equity is not burdensome or unnecessary. Equity, and adjustments made on the basis of need is a routine activity that all (good) employers do for all of their employees. People who have a disability do face additional barriers that their employers need to be aware of to remedy. 

Finally, employers need to see the value in retaining or reinstating a person who acquires their disability while in their employ (but not necessarily in the workplace). While people continue to acquire physical disability, hearing loss, sight loss, mental health issues or brain injury through the lifespan, they do not necessarily lose the skills the employer found valuable prior to the acquired disability.

Suggested solutions to the issues faced by employers

Tax incentives and depreciation options must be explored by the Australian Government to address the perception that employing people with disability will drain on the company’s profits. It is important that an employer should not be financially worse off for employing a person with disability when compared with an employer who employs a person without disability. 

Employers must be firmly of the belief that people with disability are not significantly dissimilar to their other employees. They need to understand that in an environment of risk aversion, knowing the needs of potential employees before employing them is an advantage and not a disadvantage. The concern to avoid unfair dismissal, OH&S and discrimination claims applies to all employees. 

Commonwealth Government Assistance

The Australian Government has a responsibility to lead the way on this issue. People with disability should make up a proportionate section of the Commonwealth public sector. 

That is not to say that all levels of government do not have a role to play as leaders in the community, demonstrating that people with disability are integral to their workforce. State and local government should aim for a significantly greater proportion of their workforce to be people with disability. Government at every level as employers need to reverse the downward trend in employing and retaining employees with disability. 

The Commonwealth Government can also be active in creating the structural linkages between State education, disability support and Commonwealth tertiary education or Commonwealth employment programs and other supports for people with disability, particularly with respect to Commonwealth and State joint planning responsibilities under the Commonwealth State and Territory Disability Agreement.  
Comments on Commonwealth Government reviews

A common recommendation amongst the reviews is to remove disincentives to participation so as to increase the likelihood that people with disability will risk the pursuit of employment. The risk should be specified to show that it is multifaceted and comprises the following elements when a person with a disability compares themselves to jobseekers without disability:

1. They are less likely to get a job

2. They are less likely to keep their job

3. On average their income from work is lower

4. They must forgo benefits and concessions (that meet their non-discretionary additional costs)

5. Overall they have more to lose

The finding of the Productivity Commission Report (2004) that there has been little improvement in the employment situation of people with disability must be highlighted as a deeply concerning finding. One can conclude that the DDA has not so far been effective in increasing the employment of people with disability. Potentially the DDA could be contributing to the fear of employing people with disability, such that it is decreasing the employment of people with disability. This possibility must be explored, and if supported, immediately addressed. 

The findings of the Interim Evaluation Report of the DSP Pilot (2004) are important as they appropriately co-locate the problem of employment and people with disability with the person with the disability, employment support providers and ‘Commonwealth services’. The findings show that:

1. People with disability are willing to work and a significant barrier is accessing the assistance that is available to them. “Over 80% of Pilot participants are now receiving the assistance they needed to find work that they had not accessed prior to joining the Pilot”.
2. Employment support providers underutilise the existing flexibilities in the system. When they utilised existing flexibilities they were able to meet the needs of jobseekers with disability.

3. Communication and collaboration deficiencies by Commonwealth services impede the access of jobseekers with disability to the most appropriate services and supports and contribute to significant delays in the system.

Community

The community must be more accessible. The work that has been done to design the standards that support the DDA has shown that the community is not equally accessible for a person with a disability compared with a person without. The community must be committed to becoming as accessible to people with disability as possible if the societal barriers to participation for people with disability are to be removed once and for all. 

The community must see that it has a role in relation to attitudes. Changing public perceptions is part of the solution. Current societal attitudes already run contrary to people’s experience that people with disability can work, so perceptions can not be expected to change, in the short term at least, with more people with disability entering the workforce.

Conclusion

A number of conclusions reached in this submission bear repeating. 

Everyone goes to work for social and economic participation reasons. It is reasonable to expect that people with disability must also derive these benefits from work. 

There is a need to reframe the problem entirely. The idea of disability as deficit has proven counterproductive and should be abandoned as an approach. People with disability have unique but identifiable needs that can be satisfied in the context of gaining and retaining employment. 

Uncertainty and stigma in relation to the employment of people with disability must be addressed. Targeted advertising campaigns designed to change attitudes may be required. 

Finally we need to be mindful that, the level of income of people with disability in employment is a major issue. It is difficult to encourage people into work when on average they can expect 44% of the income of a person without disability, which is the lowest average personal income for people with disability in the OECD. 
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