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Dear Mr von Doussa and Mr Innes

I welcome the opportunity to make a submission to the Human Rights and Equal Opportunity Commission’s National Inquiry into Discrimination against People in Same-Sex Relationship: Financial and Work-Related Entitlements and Benefits.

While this submission will not address all the terms of reference, it makes comments and recommendations in key areas where lesbians and gay men experience discrimination. 

I
Background to recent legislative changes in Western Australia

In March 2002, the single largest gay and lesbian law reform bill in Australian history was passed, taking Western Australia from being the worst State in Australia for gay and lesbian human rights, to the best. Included in the Acts Amendment (Lesbian and Gay) Law Reform Bill 2001 are measures that:

Include Sexual Orientation in the State's Equal Opportunity Act 1984, prohibiting discrimination against homosexual, lesbian, bisexual and heterosexual people in employment, education, accommodation, sale of land, club membership, sporting associations, professional associations, trade unions and access to goods and services;

Allow same-sex couples and single people to adopt children (the first State in Australia to allow same-sex couples to jointly adopt);

Allow lesbians and single women who are infertile access to IVF treatment;

Allow a same-sex couple to be jointly registered as the birth parents of a child born through artificial conception to one of the women in a same-sex relationship;

Recognise same-sex couples for inheritance, State Superannuation (State public servants only), State Parliamentary superannuation and disclosure responsibilities, cremation decisions and human tissue transplant decisions, and other associated changes:

Equalise the age of consent at 16 for everyone; 

Repeal the Decriminalisation of Sodomy Act 1989, which contains a preamble that states the Western Australian Parliament's disapproval of homosexuality and a  'proselytising' clause that is based on Britain's Section 28, and attempts to prohibit the promotion or encouragement of homosexuality; and

Repeal the archaic Gross Indecency Law - that only applies to male-male sexual activity in a public place.

In addition, the Acts Amendment (Equality of Status) Bill 2002 was passed in May 2003 to amend all other Acts and Regulations in Western Australia to recognise sam e-sex couples for all legal rights afforded to married and heterosexual common-law couples. The Bill also allows same-sex couples access to the Family Court for property disputes and custody matters on the breakdown of a relationship.  All other States and Territories of Australia come under federal legislation in relation to the Family Court, where same-sex couples are generally denied access as the federal Government has refused to extend access. Western Australia is in a unique position to allow same-sex couples access to the Family Court due to it being the only State in Australia with its own Family Court legislation. In addition, the Adoption Act 1994 allows same sex couples to adopt children, and the non-biological partner to be recognised as a parent under adoption laws. 

While these changes were long overdue and welcomed by the community, there are still many areas of human activity and life where gay and lesbian people are discriminated against. Further, a change of Government could easily see these hard fought legislative changes lost. 

II
Response to the Terms of Reference and Recommendations 

6. What are the human rights relevant to same-sex couples1?

1.
International Conventions

Australia signed the Convention on the Elimination of All Forms of Discrimination against Women (   MACROBUTTON HtmlResAnchor CEDAW
2) under a coalition Government, with the consent of all the states and territories, and ratified it under a Labor Government. 

Australia is bound by the terms of Convention on the Elimination of All Forms of Discrimination against Women (   MACROBUTTON HtmlResAnchor CEDAW
), which it freely adopted in the exercise of its sovereignty, to "condemn discrimination against women in all its forms, [and] … pursue by all appropriate means and without delay a policy of eliminating discrimination against women" (Article 2). 

"Discrimination against women" means "any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic social, cultural, civil or any other field" (Article 1; emphasis added). 

Australia has also freely signed and ratified the International Covenant on Civil and Political Rights (ICCPR), again under governments of both major parties and with the consent of all the states and territories. 

In Article 26 of the    MACROBUTTON HtmlResAnchor ICCPR
3  Australia declared: 

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Under both    MACROBUTTON HtmlResAnchor CEDAW
 and the    MACROBUTTON HtmlResAnchor ICCPR
 Australia has undertaken neither to discriminate on the ground of marital status, nor to permit such discrimination. 

 Recommendation 1: That Australia implement all signed International Human Rights treaties that Australia is party to. 

2.
International case law

The rulings of the Human Rights Committee are authoritative interpretations of state obligations under the ICCPR. To dismiss them as non-binding recommendations minimises their importance in establishing principles of international law to which Australia has pledged to adhere. 

The Human Rights Court in Den Haag held that 'sexual orientation' was a status protected under the Covenant's equality clauses from discrimination. Australia has been involved in some important cases (Toonen v. Australia), but the government rejected or simply ignored the outcome of the proceedings.  

Recommendation 2: That the Government adhere to and implement rulings of the International Human Rights Court and of Human Rights Committees 

3.
Federal initiative to narrow the definition of marriage 

In 2004, the Commonwealth amended the Marriage Act 1961 (Cth) and Family Law Act to include the common law definition of marriage as a union of two people of different sex.

Marriage means the union of a man and a woman to the exclusion of all others, voluntarily entered into for life. Certain unions are not marriages. A union solemnised in a foreign country between: (a) a man and another man; or (b) a woman and another woman; must not be recognised as a marriage in Australia.

The ACT recently passed legislation on the recognition of same sex partnerships; however, the Federal Government has indicated that it will use its powers to override the ACT legislation. 

Recommendation 3: That the Marriage Act 1961 (Cth) be amended to recognise same-sex marriages.

Recommendation 4: That the Commonwealth respect State and Territory legislation recognising same-sex unions.

Recommendation 5: That a national civil union or relationship register be established to enable same-sex couples to register their union and to receive the same entitlements currently available to heterosexual de facto or married couples.

4.
Recognition of same sex unions in other countries

Holland introduced same-sex unions in April 2001, followed by Belgium in 2003. In 2004 provincial Canadian courts began to rule that the exclusively heterosexual definition of marriage is discriminatory and unjustifiable in a free and democratic society. 4

On 28 June 2005, the Canadian Parliament passed legislation introducing same-sex marriage. On 1 July 2005, Spain introduced same-sex marriage. On 1 December 2005, the Constitutional Court of South Africa ruled that the exclusively heterosexual definition of marriage is unconstitutional.5 

In the US, the states approached the issues in different ways. In 1993 Hawaii changed its state constitution after state courts ruled unconstitutional the exclusively heterosexual definition of marriage. In 1996, the US Congress passed the Defense of Marriage Act, which, much like the recent Australian legislation, defines marriage as exclusively heterosexual in federal law. In 1998, Alaska made changes to its constitution after similar court rulings. On 17 May 2004, Massachusetts became the first US state to recognize same-sex marriage.

In July 2004, US President George W. Bush failed in his bid to amend the US Constitution to ban same-sex marriage. Bush feared (probably correctly) that the US Supreme Court, when the matter is finally tested, it would follow the example of the Canadian and South African courts and strike down the Defense of Marriage Act and the similar “defense of marriage” provisions now enacted in the constitutions of the majority of the US States.

 Recommendation 6: That the Australian government take note of precedents set in countries  with similar jurisprudence that are protecting same-sex unions.

5.
Lack of a Human Rights Act

In Australia, without a Bill of Rights, the courts are less likely to challenge the statutory definition of marriage to include same-sex couples. 

Recommendation 7: That the Federal Government introduce a Bill of Rights enshrining protections under international human rights conventions for all Australians.

7.
What Commonwealth laws may discriminate against same-sex couples in the context of this inquiry?

Same-sex partners are not legally recognised as a ‘couple’ under Federal legislation. Consequently, the assets and incomes of same-sex couples are individually assessed. This non-recognition of the relationship financially disadvantages lesbians and gay men.

7.3 Tax concessions

The tax and social security system discriminates and disadvantages same-sex couples and families.

7.3.1 Tax Rebates

Recommendation 8: That same-sex families enjoy the same rights, benefits and obligations under the Income Tax Act as heterosexual families.

7.3.2 Medicare Levy

Medicare levy reduction for non-working partner not applicable to same-sex couples.

Recommendation 9: That same-sex families enjoy the same rights under the Medicare Levy Act 1986 and the Income Tax Act and that the relevant provision that define ‘spouse and ‘dependent’ include same- sex partners and dependents. 

7.4.2 Medicare Safety Net 

Recommendation 10: That the Health Insurance Act 1973 be amended to include same-sex couples and their children under the definition of family and spouse. 

7.3 Tax concessions

The tax system discriminates against same-sex couples. For example, the spouse rebate of $1540 for the non-working partner of a heterosexual couple is not available to same-sex couples.

Recommendation 11: That same-sex partnerships enjoy the same rights, benefits and obligations under the Income Tax Act as heterosexual partnerships.
7.5 Superannuation entitlement

A gay or lesbian person receiving Commonwealth Superannuation does not have their same-sex partner recognized as a beneficiary of the policy. For example, on their death, their same-sex partner would not receive any benefit. In contrast, the surviving partner in a heterosexual relationship would receive a percentage of superannuation benefits (for example in the case of the same-sex partner of an ATO employee, the surviving partner would be deprived of 67% of their partner’s fortnightly superannuation benefit).

Recommendation 12: That same-sex partnerships enjoy the same rights, benefits and obligations under the Income Tax Act as heterosexual partnerships and that the relevant definition of spouse include same-sex partners.
7.6 Workers Compensation 

In Australia, there are ten workers compensation systems in operation. At a Federal level, workers in same-sex relationships covered by the Commonwealth’s Safety, Rehabilitation and Compensation Act 1988 are not entitled to compensation in the event of the death of their partner.

Each State and Territory has its own legislation, which varies. Tasmania and Victoria allow same-sex partners to receive workers compensation because the definition of spouse, member of the family or dependents includes same-sex partners. Other states and the territories discriminate against workers who are in same-sex relationships by not including this definition. 

 Recommendation 13: That the Safety, Rehabilitation and Compensation Act 1988 and relevant State and Territory legislation be amended to include same- sex couples in the definition of spouse, member of the family or dependents.

I believe it is time that discrimination against same-sex couples be eliminated and I congratulate the Human Rights and Equal Opportunity Commission for establishing this inquiry. I look forward to the outcome of the Inquiry.

Yours sincerely

Giz Watson MLC

Member for North Metropolitan Region

July 5 2006
This submission was informed by the following articles:

University o NSW: Council for Civil Liberties – Same sex discrimination in Federal Law:    MACROBUTTON HtmlResAnchor http://www.nswccl.org.au/unswccl/issues/samesex.php

Gay and Lesbian Rights Lobby: Key issues in Federal Gay and Lesbian Law Reform

http://www.glrl.org.au/publications/major_reports/Federal_issues/Key%20Issues%20in%20Federal%20Gay%20and%20Lesbian%20Law%20Reform.pdf 

Also published several fact sheets at:    MACROBUTTON HtmlResAnchor http://www.glrl.org.au/publications/fact_sheets.htm


 Information compiled by Victorian Council of Civil Liberties, see http://home.vicnet.net.au/~liberty/submissions/Link%20to%20ICCPR#Link%20to%20ICCPR 

2 http://www.un.org/womenwatch/daw/cedaw/cedaw.htm
3http://www1.umn.edu/humanrts/instree/b3ccpr.htm  

4 See Barbeau v Canada (Attorney-General) (2003) 13 BCLR (4th) I (CA); Halpern v Canada (Attorney-General) (2003) 65 OR (3rd) 161 (CA); and, Hendricks v Québec (Procureur général) [2002] RJQ 2506 (Superior Court). These decisions were confirmed by the Supreme Court of Canada: Reference re:same-sex marriage [2004] 3 SCR 698.

5 Minister of Home Affairs v Fourie & Bonthuys 2005 (1 Dec 05) (SACC). Constitutional Court of South Africa, http://www.constitutionalcourt.org.za/site/gaylesb.htm
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