can you see my parents?

A children’s-rights perspective on the legal recognition of 

lesbian and gay relationships

Heidi Yates(
Historically, public debate over recognition of lesbian and gay relationships has focused on the rights and interests of adults who wish to have their long-term commitment to a same-sex partner recognised and protected under law. However, there is a valuable contribution to be made to the relationship-recognition debate from the perspective of children parented by same-sex couples. Evidence collected from polls and clinical encounters suggests that approximately twenty percent of lesbians and gay men currently have children and that many more same-sex couples intend to parent children in the future.
 The 2001 Australian Bureau of Statistics (ABS) Census reported that 37,800 Australians were cohabiting in same-sex de facto relationships and that children were present in eleven percent of same-sex de facto households. The ABS has acknowledged that these figures are likely to substantially under-represent the number of Australians in same-sex de facto relationships, as this was only the second census to count same-sex couples.
 This evidence indicates that there are significant and increasing numbers of Australian children who live in same-sex de facto households where they derive love, care and support from their lesbian and gay parents on a day-to-day basis. It is my central objective in this paper to highlight the experience of children whose rights are diminished whenever lawmakers refuse to recognise a child’s relationship with both of his or her parents and the parents’ relationships with one other. 

At the time of writing, the Commonwealth Government is in the initial stages of rolling out ‘the most significant reforms to the family law system in 30 years.’
  A central aim of the reforms are to move the focus of family law ‘from the rights of parents to the best interests of children’.
 However, in the first part of this paper I critique the ‘best-interests’ principle – the dominant concept in law relating to children for the past century – and contract it with an emerging ‘children’s-rights’ approach to lawmaking. After discussing the indeterminacy of the best-interests principle, I argue that a children’s-rights framework, informed by the United Nations Convention on the Rights of the Child,
 promotes lawmaking which can respond to the realistic needs of children rather than the idealistic agendas of external interest groups. 
I then use a ‘rights’ framework to examine how Australian state, territory and commonwealth legislation protects children’s rights in the context of their families. Here, I examine how the State uses legislative measures to construct ‘family’ by imposing parental responsibility upon certain adults by virtue of their biological or social relationship to a particular child. In Australia, the State continues to rely heavily upon ‘opt-in’ mechanisms of marriage and adoption to create family units where parents are responsible for upholding their children’s rights to care and protection. However, by recognising family relationships outside a marital context, ‘presumptive’ de facto and parenting legislation now secures some rights for children independently of parental choice.  At present, restricted access to opt-in recognition measures and piecemeal coverage by presumptive legislation have created a situation where the extent to which a child’s rights are protected depends on the marital status and/or sexual orientation of his or her  parents and the jurisdiction in which the family lives. 

In response to this finding, I argue that a genuine commitment to children requires the State to broaden existing concepts of family to ensure that children’s rights and interests are upheld in all familial circumstances, regardless of the gender or marital status of their parents. Finally, I seek to evaluate and recommend a series of practical measures which federal, state and territory governments could implement to achieve this goal and better fulfil Australia’s international obligations under the United Nations Convention on the Right of the Child. I look in particular at the possibility of creating a federal model based on Tasmania’s innovative Relationships Act 2003.   

1. A theoretical framework FOR RECOGNISING Children’s interests 

This part compares the utility of a ‘best-interests’ approach with a ‘children’s-rights’ approach to securing children’s interests in a legislative context. The best interests principle – formerly the ‘welfare’ principle’ – has been the central concept in law relating to children for the past century.
 The principle requires that the ‘best-interests’ of a child be the paramount consideration in decisions which impact children’s lives, such as where they will live and with whom they will have contact on a day-to-day basis. Because the law most often deals with children in the context of their families, legislation and case law around the world direct judicial decision-makers to invoke the best-interests principle.  Further, lawmakers frequently justify family-oriented laws by referring to what is in the best interests of all children. Whilst the best interests principle may initially appear attractive, I wish to critique its application in legal policy decisions about children. I argue that far from upholding the welfare of children, a best-interests approach allows the focus of law-making to shift from the children concerned to the idealistic agendas of specific interest groups. In this context, I refer to ‘idealism’ as a force which manipulates the development of laws relating to children so that such laws promote and reinforce specific political or social objectives – such as the heterosexual nuclear family – to the detriment of children who live in a broad range of families, including those led by same-sex couples.  

Inspired by the work of legal theorists Freeman and Eekelaar, I advocate a ‘children’s-rights’ approach to law-making about children. I propose that the United Nations Convention on the Rights of the Child, ratified by Australia in December 1990,
 provides a determinate human-rights framework in which lawmakers can consider the needs and interests of children. Provided it is informed and constrained by a rights context, I argue it is possible to revive the best-interests principle as a productive mechanism to help determine which available option will best uphold a particular right or set of rights for children generally. 

A. The ‘best-interests’ principle

The requirement that a decision-maker give consideration to the best interests of the child appears in legislation across the world including the United Kingdom, Norway, Canada, the USA, India and Africa.
 This principle is also familiar in Australian domestic law. The Family Law Act 1975 (Cth) requires a court to regard the best interests of the child as the paramount consideration when making a parenting order dealing with a child’s residence; a child’s contact with his or her parents or other persons; the maintenance of a child; or any other aspect of parental responsibility.
 The best-interests principle has ‘tremendous symbolic appeal’
 because it focuses directly upon the child. Where a child’s interests are ‘paramount’ they outweigh other values or interests, such as those of parents or wider society more generally, which may otherwise inform a court’s or lawmaker’s decision.
 

However, for the sake of accountability and transparency, the decision-making processes of judges and lawmakers must be determinate to ensure that decisions are more than a subjective, random pattern of outcomes.
 Elster argues that it is impossible for the best-interests principle to produce determinate outcomes, given the difficulties in identifying all the consequences which may flow from all options, the probability of each consequence occurring and the value which should be attached to each possible outcome.
 When determining a child’s best interests, a decision-maker must ultimately refer to a private hierarchy of preferred outcomes to judge what he or she believes is ‘best’ or ‘ideal’ for the child in the circumstances. The crucial role of a decision-maker’s own value system in best-interests reasoning was acknowledged by Justice Brennan in 1992: 

[I]t must be remembered that, in the absence of legal rules or a hierarchy of values, the best-interests approach depends upon the value system of the decision-maker. Absent any rule or guidelines, that approach simply creates an unexaminable discretion in the repository of the power.
 

The indeterminacy of the best-interests approach when applied to decisions about an individual child exposes the flaws of best-interests reasoning in lawmaking decisions that affect many children. It is impossible for lawmakers to determine accurately the probability and desirability of all possible outcomes for all children, with reference to a body of social norms and social experience. Thus, in a legislative context, a best-interests claim is more likely to be used as a politically expedient method to further the ideals or preferences of particular interest groups. As Fineman notes :

Virtually everyone…begins by asserting that his or her position is the one which incorporates and represents the interests of children. Such assertions mean little. The best-interests of the child rhetoric obscures what is, in large part, a struggle among professional groups, special interest groups (particularly fathers’ rights advocates), and legal actors, over who controls both the substantive standards and the process and practice of…decision making.

One example of the best-interests principle being used to promote an ideal at the cost of children’s interests is judicial discrimination against lesbian and gay parents. In the United Kingdom, Reece has traced how the best-interests principle has been applied judicially to uphold the ideal of the nuclear family and repress deviations from this norm.
 She examines how the language of best-interests has been used to deprive children of the care of a lesbian or gay parent. In particular, courts who approach such children as in need of ‘rescue’ from their family environment and have even awarded custody to a non-parent over a child’s gay or lesbian parent in an effort to secure the child an ‘ideal’ hetero-nuclear family.
 An example closer to home focuses on the debate which occurred in the ACT in 2003 over the Government’s decision to remove discrimination against same-sex couples in relation to adoption. In this context, claims regarding the best interests of children were at the core of arguments made by those protesting the proposed amendments.  They argued that adoption by a same-sex couple could never be in the best interests of a child given the large number of married, heterosexual couples available to provide adoptee children with an ‘ideal’ family unit.
 Such arguments ignored the value of the amendments for children already parented by same-sex couples, who would now be able to have both their parents legally recognised.   

On its own, a best-interests approach lacks the framework necessary to ensure that children’s interests are not lost from view in the pursuit of objectives that are extraneous to children’s welfare. The law must respond to the day-to-day lives of children, rather than pursuing protection and support for ‘ideal’ families. As Ettelbrick succinctly states: 

Where children exist and have begun to develop relationships with adults who are raising them as parents, it is too late to worry about whether the parents fit the ideal of ‘family’ since the children’s interests rarely turn on ideals, but reality – who feeds, clothes and loves them on a daily basis.
 

It is thus necessary to look elsewhere for an approach to lawmaking which accounts for the interests of all children, whatever their familial circumstances.   

B. A ‘children’s-rights’ approach to lawmaking
Over the past two decades, many theorists have explored the notion that children hold a unique set of rights in addition to the human rights of all people. Since 1990, children’s rights have received overwhelming international recognition from a majority of countries around the world through ratification of the United Nations Convention on the Rights of the Child.
 Before examining the Convention more closely as a framework for law-making, I want to discuss some of the theory behind children’s rights to illuminate why a rights framework has the potential to re-focus lawmakers on the interests of children.   

i. Children’s rights in theory
For legal theorists Freeman and Eekelaar, rights emanate from claims made by the rights holder for his or her interests to be recognised and protected.
 Eekelaar argues that thinking of children as potential makers-of-claims is essential in order for society to see them as autonomous individuals whose preferences and interests should be respected, just as those of other community members.
 Rights crystallise when the claims they represent are protected by the duties of others.
 Eekelaar differentiates between actions motivated by promoting the welfare of another – a best-interests approach – and actions which are consequential to recognising claims made by another – a rights approach.
 He contends that giving a child the ‘right’ to have another determine what is in his or her interests is no right at all, given that the primary right – the claim-making power – lies with the disinterested decision-maker.
 Children may lack the skills necessary to communicate what will best serve their interests, yet these limitations do not prevent agents from making claims on a child’s behalf. However, Eekelaar emphasises that agents do not have free reign over children’s voices. Before acting, a substitute claim-maker must undertake a process where he or she listens to what children have to say, examines their social and cultural environments and seriously considers what children would want if they were fully-informed and mature.
 

Freeman uses John Rawls’ theory of justice to illuminate how children’s rights may be identified at a theoretical level. In order to ask what rights children need—or want—Rawls would have us refer to the hypothetical ‘original position’ where rational individuals debate what is just behind a ‘veil of ignorance’, without personal knowledge of their individual age, class, gender or sexual orientation.
 When no-one can control whether he or she will enjoy an ‘ideal’ reality, there is an imperative for lawmakers to ensure that everyone has an equal right to access basic resources and opportunities - regardless of their starting position. Freeman promotes the position behind the ‘veil of ignorance’ as the basis from which:

[W]e must ask ourselves the question: from what actions and decisions would we wish, as children, to be protected, on the assumption that we would in due course desire to be rationally autonomous, capable of planning our lives and deciding on our own system of ends as rational beings?
 

The language of rights has the potential to draw lawmakers away from the risks of best-interests paternalism – which aims to do good to children – towards a context where lawmakers and the community listen and respond to claims made by, or on behalf, of children. Thus, a rights approach to lawmaking has particular significance for children of same-sex couples and other non-traditional families whose minority voices can be hard to hear amid the growing fervour of religious and political idealism about the hetero-nuclear family.
 

ii. Children’s rights in practice – the United Nations Convention

The drafters involved in the ten-year-planning process which culminated in the United Nations Convention on the Rights of the Child (hereafter ‘the Convention’) aimed to codify a set of universal human-rights standards which were tailored specifically to children.
 The Convention embodies the notion that all children, regardless of nationality, religion, class or gender, are equal in dignity and worth and hold ‘equal and inalienable rights’ as members of the human family.
 It articulates ‘the fullest legal statement of children’s rights to be found anywhere’
 and has been ratified by 191 countries – all but Somalia and the USA.
 All ratifying states are required to report regularly to the Committee on the Rights of the Child, a body of independent international experts who monitor compliance with the Convention.
  

As I will explain more fully below, the Convention identifies several rights which are particularly relevant to children in the context of same-sex parenting. Article 7 of the Convention gives a child the right to be registered after birth and the right to know and be cared for by his or her parents. Article 27 recognises a child’s right to a standard of living adequate for his or her physical, mental, spiritual, moral and social development and confers upon parents the primary responsibility for securing such living conditions, with assistance from the State where necessary. Upon the breakdown of family units, Article 9 establishes a child’s right to financial maintenance from, and ongoing contact with, both parents.
 

These Articles highlight the central role of parents – married or unmarried, opposite-sex or same-sex – when it comes to protecting children’s rights. Despite frequent assertions that children have a ‘right’ to a male and a female parent
 the Convention contains no explicit right to this effect. Children’s rights’ expert Tobin considers that nothing in the drafting history of the Convention indicates that the term ‘parents’ should be limited to a man and a woman, or a child’s biological parents.
 Tobin refers to statements from the Committee on the Rights of the Child to argue for a flexible definition of ‘family’ which encompasses the many parenting arrangements which result from diverse social and cultural practices around the world.
  Accordingly, signatories to the Convention have an obligation to respect and uphold the rights of all children, without discrimination based on the marital status or sexual orientation of a child’s parents.
 

iii. Reviving the best-interests principle
Although much debate has focused on a best-interests approach versus a rights approach, Tobin argues – and I agree – that the best-interests principle is a useful tool provided it is informed and constrained by the rights set down in the Convention: 

While the [best interests] principle remains a fluid and flexible concept, it is not unfettered or entirely subject to the personal whims of a decision-maker…a proposed outcome for a child cannot be said to be in his or her best-interests where it conflicts with the provisions of the Convention.
 

Because another of the Convention’s guiding principles is the right to participation, children must be given the opportunity to express their views in all matters that concern them.
 This process ‘requires adults to surrender their tendency to interpret the best-interests principle by reference to their own expectations about family structure in favour of a child-centred approach informed by empirical evidence of the views of children.’
 

Overall, lawmaking in a children’s-rights framework has the potential to produce different outcomes from lawmaking based purely upon a best-interests approach. I acknowledge that switching from one to the other will not necessarily produce all the ‘right’ answers. Nonetheless, in contrast to the indeterminacy of best-interests reasoning, the Convention points in particular directions and provides a determinate agenda for public debate. This, in turn, can move attention away from simply trying to weigh-up conflicting ‘catch-all’ statements about children’s interests, to how and why groups arrive at divergent interpretations of particular rights.
 The Convention retains the best-interests principle but requires it to be interpreted in the context of a body of established rights. Such an approach, combined with a child’s right to participate in decisions which concern them, provides a better prospect of promoting lawmaking that responds to the realistic needs of children, rather than the idealistic agendas of external interest groups.

2. Children’s rights and the legal Construction of family

Australia’s ratification of the United Nations Convention on the Rights of the Child in 1990
 was a powerful affirmation of the State’s role in recognising and protecting children’s rights. Throughout its forty substantive articles, the Convention emphasises the primary role of family in the upbringing and protection of children. Simultaneously, the Convention obliges ratifying States to assist families to fulfil this role through the provision of special benefits and services.
 As discussed above, children’s rights only exist where they are protected by the duties or obligations of others.
 This part explores how the State uses legislative measures to ‘construct family’ by imposing specific responsibilities upon adults by virtue of their biological or functional parenting relationship with a particular child. Legal child-parent relationships offer children extensive rights-related benefits in a range of situations, including where family units breakdown due to parental separation.
  

Current legislative policy reflects the State’s historical reliance on the opt-in institution of marriage to secure children’s rights in the context of the marital family. Yet a decline in Australia’s marriage rate and a rise in de facto relationships has compelled government policy towards presumptive legislation. By imposing legally-significant family structures upon couples without their explicit consent, presumptive measures preclude a parent from ‘opting-out’ of obligations to care for and support their children. In the context of a limited welfare State, a presumptive approach to parental obligations is essential to ensuring a child’s rights to care and an adequate standard of living. 

A. Identifying ‘family’ – legal recognition of child-parent relationships

In Western societies, marriage is the traditional legal and social method of constituting ‘family’. Marriage laws ‘establish and organise the family as a social institution; dictate the rights and responsibilities of parenthood; [and] determine the legal status of all progeny resulting from both natural and artificial insemination’.
 Historically, the legal relationship between ‘man and wife’ was fundamental to legal recognition of child-parent relationships. However, a growth in the number of children born outside the context of marriage has required policy-makers to re-think the law’s approach to protecting children’s rights solely through regulation of the ‘opt-in’ marital family.
 For its first fifteen years of operation, the Commonwealth Family Law Act 1975 (FLA) – which establishes parental responsibility for children – applied exclusively to children of married couples as the Government lacked the constitutional power to make laws with respect to non-marital children.
 However, between 1986 and 1990, all States – except Western Australia – made a formal referral to the Commonwealth of the powers necessary to extend the FLA to all children.
 It was agreed that because child-parent relationships no longer sat neatly within the opt-in marital framework, it would be desirable for parental responsibility to flow presumptively and uniformly on the basis of individual child-parent relationships. 
 This development removed legal discrimination against ex-nuptial children and reinforced parents’ primary responsibility for the financial costs associated with raising a child, with the aim of making social security a ‘last resort’ for families in need.
 

However, presumptive recognition of parental responsibility differs depending on whether a particular child is parented by a same-sex or opposite-sex couple.  Discriminatory provisions at the state and federal level continue to deny children of same-sex couple rights in areas including birth registration, parental care and an adequate standard of living, as well as their specific rights to maintenance and contact upon the breakdown of the family unit. 

i. Who are the legal parents? 

Part VII of the FLA assigns ‘responsibility’ for a child to his or her parents, consisting of ‘all the duties, powers, responsibilities and authority which, by law, parents have in relation to children.’
 Although the term ‘parent’ is not explicitly defined in the FLA, it can be construed in context as referring to a child’s biological mother and father.
 However, the FLA also recognises child-parent relationships which flow from adoption, or from a man’s consent to father a child whom his female partner has conceived through an artificial conception procedure. Family Court parenting orders are an additional means through which responsibility for a child’s general care, welfare and development can be conferred upon a particular adult. Given that it is only possible for one member of a lesbian or gay couple to be biologically related to their child, children of same-sex couples must rely on one or more of the following methods to obtain legal recognition of their non-biological co-parent.

(a) Assisted reproductive technology presumptions

A child conceived through the use of assisted reproductive technology may be genetically unrelated to either the birth mother or her partner, or only related to one of them.
 However, the FLA ‘presumes’ that a woman who gives birth to a child is that child’s legal parent.
 Further, if a woman’s husband or male de facto partner consents to her undergoing an artificial conception procedure, the man is also conclusively deemed to be the child’s second legal parent.
 This is based on his pre-existing relationship with the child’s mother and the couple’s intention to jointly parent the child. Only two jurisdictions in Australia – the ACT and Western Australia –  legally recognise the co-parenting role of a woman’s female de facto partner.
 The Parentage Act 2004 (ACT) states that if a woman undergoes an artificial conception procedure with the consent of her domestic partner, that partner is conclusively presumed to be a parent of any child born as a result.
 ‘Further, the ACT is the only Australian jurisdiction which provides for recognition of the parenting role of a man’s same-sex de facto partner where their child is conceived through a non-commercial surrogacy agreement.
 Such recognition is not automatic but the couple is entitled to apply to the Supreme Court for a parentage order in respect of the child.

The extent to which a co-parent who is recognised in state or territory legislation qualifies as a ‘parent’ in the context of the FLA remains unclear. Section 60H of the FLA, which deals with the parentage of children born as a result of artificial conception procedures, does not provide for recognition of a biological parent’s same-sex partner. A co-parent’s recognition under the FLA would potentially turn on whether the court determines section 60H to be an exhaustive definition of who may be recognised as the parent of a child born through an artificial conception procedure.   

(b) Adoption
Parents who ‘opt’ to adopt a child are recognised as legal parents under the FLA.
 All states and territories provide for married and heterosexual de facto couples to jointly adopt children. In special circumstances, the opposite-sex partner of a child’s biological parent may adopt his or her child.
 Only in three jurisdictions may a child may be adopted by the same-sex partner of their biological parent.
 In the remaining jurisdictions a child may only have one parent of each gender, so adoption of a child by its parent’s same-sex partner cancels out the pre-existing child-parent relationship 

(c) Parenting Orders

Parental responsibility may be conferred on adults who are not otherwise parents under the FLA but who ‘opt’ to apply for a parenting order in the Family Court. Section 65G of the FLA allows lesbian and gay couples to apply to the Family Court for ‘an order by consent in favour of a non-parent’
 to confer responsibility on a co-parent for the child’s long-term or day‑to‑day care, welfare and development.
  Significantly, such orders can only give a co-parent responsibility for his or her child on the basis that they are a ‘non-parent’ (rather than the child’s second legal parent). Unlike adoption, parenting orders only operate until the relevant child turns 18 and do not necessarily create a legal child-parent relationship which will allow a child to access a range of rights and benefits under other state, territory and federal laws.
 The Family Court may use its discretion to ‘make such parenting orders as it thinks proper’.
 However, the Court operates on the principle that ideally legal parents under the FLA should be the ones to ‘share duties and responsibilities concerning the care, welfare and development of their children.’
 Other adults, including co-parents, can only appeal to the Court’s discretion as to what arrangements are in the child’s best interests. The exercise of discretion in such circumstances is necessarily influenced by the particular decision-maker’s awareness of and sensitivity to the needs of children parented by same-sex couples.
 

B. Why legal child-parent relationships matter to children’s rights 

State, territory and federal laws work cooperatively to protect children’s rights by imposing specific obligations on parents and, in turn, supporting parents to uphold those rights. What follows is an analysis of how the law’s failure to recognise children’s relationships with their same-sex parents impacts detrimentally upon their right to birth registration, parental care and an adequate standard of living. 

i. The right to birth registration

Every child has the right, under Article 7 of the Convention, to be registered immediately after birth through a document that details his or her age and family affiliations.
  In Australia, a child’s biological parents are automatically recorded on the birth certificate.
 Yet the United Nations Committee on the Rights of the Child requires States to include upon registration all ‘information on the elements of the child’s identity’ given that ‘the absence of such basic documentation detailing the child’s … family affiliations may hamper the implementation of a child’s other rights.’
 In light of this requirement, Tobin believes that it is crucial for States to record details of people who have voluntarily consented to act as the parent of a child.
 This ensures that a child’s birth registration represents the realistic make-up of his or family and thus, his or her actual family affiliations. Parenting presumptions which recognise the biological mother’s male partner as a legal parent ensure that his details are placed on the birth certificate of a child born through assisted reproduction. However, in jurisdictions other than the ACT and Western Australia, the birth certificate of children born through assisted reproduction to same-sex couples excludes the details of the child’s co-parent. 

ii. The right to know and be cared for by one’s parents 

Parents have the legal authority to make decisions on behalf of their children in important areas such as discipline, education and healthcare.
 This is essential to a child’s right under Article 9 of the Convention ‘to know and be cared for by his or her parents.’
 Yet children of same-sex couples may have to wait for extended periods before their co-parent obtains legal decision-making authority through a parenting or adoption order.
 As McNair notes, this delay is particularly problematic given that prevailing societal attitudes are less likely to recognise the co-mother’s or co-father’s parental status.
  

In general, a child’s right to parental care is also supported by workplace allocation of parental leave and government child-care allowances, which assist working parents to arrange care for their children. For example, state and territory jurisdictions commonly allow a male employee to take paternity leave in connection with his partner’s pregnancy, even if he is not the biological father of her child. However, a female employee cannot generally take maternity leave or parental leave in connection with her  partner’s pregnancy unless a parentage presumption recognises her as the forthcoming child’s legal parent.
 Further, where a child has two legally recognised parents and one of them dies or becomes incapacitated, children have the security of knowing that they will remain in the care their surviving parent. This is an area where securing the legal status of co-parents is particularly significant for children of lesbian and gay couples. Polikoff’s research reports the experiences of children in the United States who have endured the death of their biological parent and consequently become the subject of a traumatic residency battle between their co-parent and third parties, such as family members of the deceased.
 In these cases, residency has frequently been awarded to third parties, resulting in the child being removed from the only family home he or she has ever known.
 Although there appears to have been no research on the experiences of Australian children in this context, there is certainly the potential for such battles to be reproduced in the Family Court. 

iii. The right to an adequate standard of living 

Under Article 27 of the Convention children have a right ‘to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.’
 The State assists parents to secure their children’s standard of living through a range of legislative mechanisms. For example, where parents are unable to raise sufficient income to meet their children’s needs, they become eligible for ‘income-boosting’ social security payments.
 In the same way, workers’ compensation provides an income ‘safety net’ for the children of parents who become temporarily or permanently incapacitated.
 Where a parent dies, a child’s guardian can access death benefits from the deceased parent’s superannuation fund on the child’s behalf, which can be used towards preserving the child’s standard of living.
 A child may also be entitled to payments under statutory victim or accident compensation schemes upon the death of his or her parents.
 Some workers’ and statutory compensation schemes allow the non-biological child of a co-parent to receive benefits through recognition of a ‘loco parentis’ (‘in place of a parent’) relationship. Children may also be entitled to such compensation payments if they were financially dependent on the co-parent.
 

Commonwealth superannuation legislation provides for death benefits to be paid to the dependants of a contributor following his or her death.
 Whilst biological, adopted and stepchildren automatically qualify to receive death benefits with a tax concession, an unrecognised co-parent’s child must prove that he or she was financially dependent on the deceased to receive a similar entitlement.
 Children of unrecognised co-parents are also entirely excluded from the hierarchy of people who stand to inherit the estate of a co-parent who dies without leaving a valid will.
 These examples illustrate how the law’s failure to recognise a child’s co-parent can prevent that child from accessing the financial resources necessary for him or her to maintain an adequate standard of living, particularly in times of crisis. 

C. Children’s rights and family breakdown

Research indicates children’s rights are placed at an increased risk when their family unit breaks down due to parental separation.
 The Commonwealth Government has instituted special legislative measures to protects children’s rights to maintenance and to contact with both of his or her parents upon the breakdown of a marriage.
 Part VIII of the FLA governs the distribution of property and the making of spousal maintenance orders following the breakdown of married relationships. As detailed below, Part VIII is extremely significant to children’s rights to care and an adequately standard of living. For example, ‘just and equitable’ property settlements often secure the marital home as a home for the children, whilst maintenance payments provide income support for parents responsible for children’s day-to-day care.
 

Since the 1980s all states and territories have enacted some form of presumptive scheme to govern property division between de facto couples and sometimes, the making of spousal maintenance orders. Yet the limited coverage and inconsistent features of these schemes mean children of de facto couples, particularly same-sex de facto partners, receive far less protection compared to children of married couples. This evidence suggests that from a children’s-rights perspective, it would be beneficial for the property and maintenance obligations of de facto couples to be governed by Part VIII of the FLA, just as parental responsibility is governed uniformly by Part VII. 
i. The right to maintenance

The Federal Government’s obligation under Article 28 of the Convention to secure financial maintenance for a child from his or her parents generally arises where parents separate or divorce. The Child Support Assessment Act 1989 (Cth) (‘CSAA’) obliges all parents to maintain their children financially until the age of 18 by distributing to them a percentage of the parent’s income, determined using a fixed legislative formula.
 The government has declared that ‘[e]nsuring the payment of child support is one part of a bigger picture of encouraging the continuing involvement of both parents in the upbringing of their children.’
 However, where a child’s relationship with their co-parent is unrecognised, the child – or his or her guardian – cannot claim financial support from the co-parent under the CSAA. Although one of the opt-in parenting arrangements for lesbian and gay couples – adoption – places an obligation of support on co-parents under the CSAA, parenting orders do not of themselves make a co-parent a ‘liable parent’ for the purposes of child support.
 Although the FLA can require a step-parent to maintain their partner’s child in special circumstances, the term ‘step-parent’ is confined to a married parent’s opposite-sex husband or wife.
 

In 1996 in Australia, a parent went to court to claim child support money from her ex-partner – her children’s co-parent.
 In that case, the co-parent was ordered to pay her ex-partner $150,000 for the benefit of the children on the basis of promissory estoppel. Here, the court held that the co-mother had a parental responsibility to provide child support on the basis of her implied promise to parent each of the children. However, as Millbank highlights, pursuing maintenance through the courts in this way is an expensive and uncertain process.
 As such, the CSAA’s failure to recognise co-parents as ‘liable parents’ generally corresponds with a denial of an enforceable right to maintenance for children of same-sex couples.  

ii. The right to an adequate standard of living

The FLA’s property distribution scheme provides for the division of property between separating married couples. Aspects of the FLA property distribution scheme are specifically oriented towards protecting a child’s right to an adequate standard of living.
 When considering a property adjustment application, a Family Court judge is directed to consider (amongst other things) the existing and future needs of both parties, with particular reference to the financial needs of a parent who has assumed care and control of children of the marriage.
 Thus, the Court determines what property arrangement is ‘just and equitable’ in light of the resources required by the primary caregiver to support the separating couple’s child or children.

At the state and territory level, all jurisdictions have legislative schemes which provide for the distribution of property (excluding superannuation) upon the separation of de facto partners.
 All such schemes cover both heterosexual and same-sex relationships, other than in South Australia, where the government has promised to remove discrimination against lesbian and gay couples in the immediate future.
 State-based de facto schemes adjust the parties’ rights differently when there are children of the relationship.
 Varying the financial interests of de facto partners where children are involved reflects the profound impact of parenthood upon the economic interests of the parties, as Parkinson states:

We are entitled to treat theirs as a socio-economic partnership with wealth-transferring consequences whether or not this was their intention, and whether or not they made a commitment to partnership, because parenthood has effected a change in their relationship which requires limitations to be placed upon their assertion of individualised financial autonomy.
 

Yet the extent to which decision-makers are directed to consider the needs of children when de facto couples separate varies with jurisdiction. In three jurisdictions, de facto property division is very similar to the process set out for married couples in the FLA. There, the court is directed to consider the present and the future needs of the parties, including needs related to the provision of care for children of the relationship.
 Elsewhere, the court is restricted to examining the contributions made by the parties during their relationship, without reference to their future needs.
 Legislation in the ACT and South Australia does not specifically refer to the future needs of the parties, but the court is directed to broadly consider other ‘relevant matters’ which would reasonably include the needs of any children of the relationship.
 From a children’s-rights perspective, it is essential that courts examine the future needs of the parties to ensure primary caregivers have access to the resources necessary to care for children on a long-term basis. 

iii. The right to care

A party to a marriage is liable to maintain the other party financially following separation if they are unable to support themselves adequately because they have care and control of a child of the marriage.
 Spousal maintenance has the potential to support a child’s right to care upon separation by providing the primary caregiver with additional income.
 Yet a de facto partner who has care and control of such children cannot access maintenance payments from their ex-partner in three states, whilst in two other jurisdictions, maintenance support is only available until the child reaches the age of 12 (or 16 if the child is physically or mentally disabled).
 Limiting access to maintenance in this fashion only contributes to the financial difficulties faced by primary caregivers and their children following relationship breakdown. 

iv. The right to contact

Although one parent may perform the role of primary caregiver following separation, the FLA also protects a child’s right to ongoing contact with both parents, as long as such contact is in the child’s best interests.
 This right is upheld on the assumption that ‘most children want and need contact with both parents, and that the wellbeing of children is advanced by their maintaining links with both parents over time.’
  The Federal Government’s proposed amendments to the FLA place a renewed emphasis on the importance of ‘ensuring that children have the benefit of both of their parents having a meaningful involvement in their lives, to the maximum extent consistent with the best interests of the child.’

Yet upon the breakdown of a same-sex relationship, children have no right to contact with a co-parent whose parental role is not recognised in law. A co-parent has the standing to apply to the Family Court for a contact order as a ‘person concerned with the care, welfare or development of the child’.
 However, in the context of such applications, research indicates that ‘the court has often noted a preference for biological parents over applicants with other relationships to the child.’
 The FLA and the Family Law (Shared Parental Responsibility) Bill 2006 (Cth) have been carefully crafted to safeguard the importance of a child’s right to contact with both parents following separation.  However, the Federal Government’s policy decision to exclude same-sex couples from accessing the Family Court upon relationship breakdown prevents their children benefiting from such safeguards.         
D. Partial recognition of family equals partial recognition of children’s rights 

Legal child-parent relationships secure essential rights for children regarding their day-to-day care and protection, including the right to support from the State in times of need. The law’s failure to recognise children’s co-parents in the context of same-sex relationships does not prevent lesbian and gay couples sharing parental responsibility for their children. However, it does impact detrimentally on their children’s rights.  When it comes to the breakdown of family units, children of de facto couples, particularly of same-sex de facto couples, receive sub-standard protection compared to children of married parents. As outlined above, whether the future needs of children are considered in the division of property between de facto parties depends in which state or territory a child’s family resides. Further, a primary caregiver’s ability to provide for children can only be eased by maintenance support in restricted circumstances. 

The overall result of these inequities is a familial hierarchy, where children’s rights are differentially upheld according to the jurisdiction in which their family lives and the marital status and sexual orientation of their parents. This outcome presents a grim picture of Australia’s performance of its obligation under the Convention to respect and ensure the rights of each child without discrimination of any kind.
 In order to honour our international commitment to children’s rights, Australian lawmakers need to rethink existing approaches to the recognition of family relationships. Children’s rights must be at the forefront of efforts to enact presumptive legislation which secures equitable treatment for all children, regardless of whether their parents have chosen, or been able, to ‘opt-in’ to the institution of marriage. 

3. A children’s-rights approach to relationship recognition 

This part will explore how presumptive and opt-in legislation could be adapted to better protect the rights of children of lesbian and gay parents. I argue that from a children’s- rights perspective, a new federal relationships scheme is essential to obtaining consistency and equity of treatment for children across Australia. I then explore the possibility of a federal model based on Tasmania’s Relationships Act 2003, Australia’s most recent comprehensive relationship-recognition scheme implemented at the state and territory level. 

A. Why a federal scheme? 

The inconsistent coverage of de facto relationships under state and territory schemes detailed above illustrates the need for a federal relationship regime which uniformly recognises parents and personal relationships across Australia. In the past decade, commentators including the Law Council of Australia and the Human Rights and Equal Opportunity Commission have called for a federal scheme to remedy the ‘appalling lack of uniformity’
 between jurisdictions.
 From a best-interests perspective, a case may be made for reserving federal regulation for marital families, to ensure that Commonwealth law continues to promote the hetero-nuclear family as the preferable or ‘ideal’ environment for the protection of children’s interests. In contrast, a children’s-rights perspective requires lawmakers to reflect on the inequity that children of de facto couples currently face under divergent state and territory schemes. Having chosen to ratify the Convention, the Federal Government has an obligation to rectify law which erodes children’s rights.
 The Commonwealth could use its financial and political power to pressure the states and territories into enacting their own uniform legislation for de facto couples. However, there are many reasons why a children’s-rights approach to relationships requires a federal scheme which is controlled and administered by the Commonwealth. First, a federal scheme would be far easier to amend over time, compared with the difficulty and expense of implementing change at the state and territory level. Ongoing technological development in the area of artificial conception is only one instance where legislation governing parenting and relationships will need to be regularly updated to protect children’s rights. Another possible instance is the need for change provoked by feedback from the United Nations Committee on the Rights of the Child, in response to Australia’s regular submissions on its compliance with the Convention. The likelihood of a federal de facto scheme being kept ‘up-to-date’ would undoubtedly depend upon on the political priorities of the reigning government. However, a federal scheme would nonetheless provide a national focus for debate, in the shadow of Australia’s commitment to children’s rights, without the difficulty and expense of carrying-out negotiations between the Federal Government and state and territory legislatures.
   

Further, a federal approach to relationships also promises to improve de facto parties’ access to legal protections and remedies. A de facto scheme administered by the Family Court is likely to be a far quicker and cheaper method of resolving disputes compared to existing schemes which require parties to initiate proceedings in local courts.
 This fact alone is likely to encourage disadvantaged parties – such as primary caregivers who have left the workforce to care for children – to utilise legal remedies when they cannot privately negotiate a just outcome. Specifically, increased accessibility promotes the public interest in ensuring that primary caregivers can uphold their children’s rights to an adequate standard of living following the breakdown of a relationship.
 

B. Implementing a federal scheme 

Legal commentators have theorised that it may be possible for the Federal Government to enact a federal relationship-recognition scheme using a broad interpretation of the section 51(xxi) marriage power. In 2003, the Family Court recognised that the definition of marriage is not frozen in time and could potentially extend to recognition of ‘marriage-like’ relationships.
 A federal relationships scheme could also be interpreted as giving effect to the government’s international obligations under the Convention, supported by the s51(xxix) external affairs power. However, a formal referral of state legislative powers under s51(xxxvii) of the Constitution  would give the Commonwealth clear constitutional authority to enact comprehensive legislation for de facto couples.
 Indeed, in 2002, the Standing Committee of Attorneys-General agreed ‘in principle’ that the states and territories would refer their powers over the financial interests of de facto couples to the Commonwealth.
 At present, New South Wales, Queensland and Victoria have all referred power to the Commonwealth to legislate in respect of the property of de facto partners.
 South Australia, Tasmania and Western Australia are yet to do so. 
C. What a federal scheme might look like – lessons from Tasmania 

In order to illuminate what a federal scheme might look like, the discussion below examines three key elements of Tasmania’s comprehensive relationship scheme outlined implemented through the Relationships Act 2003 (Tas) (hereafter, the Tasmanian Act). This Act broke new ground by combining presumptive recognition of a broad range of relationships with unique ‘opt-in’ measures. It recognises a diversity of heterosexual, same-sex and caring relationships without placing them in a hierarchy. This approach challenges pre-existing notions of the ‘ideal’ family by providing a multitude of options for legal recognition of different kinds of relationships.
 

i. An equitable presumptive ‘safety net’ 

A children’s-rights approach to relationship recognition would require a new federal scheme to establish a broad-reaching presumptive safety net. In extending part VII of the FLA to ex-nuptial children, state, territory and federal governments recognised the need for parental obligations to flow presumptively, rather than on the basis of parental choice. Opt-in mechanisms like marriage give partners the ‘choice’ of undertaking additional legal obligations. In practice, a wealthier partner may well choose not to opt-in, to prevent the possibility of a less-wealthy partner – such as the stay-at-home parent – claiming support for themselves or their children.
 In contrast, presumptive law protects the rights of primary caregivers – and their children – by providing legal remedies to those ‘who need them most, when they need them most’
 regardless of whether or not a couple has opted to formalise their relationship. 

(a) Equity for heterosexual and same-sex couples 

The Tasmanian Act governs ‘significant relationships’ between two adults who are not married or related by family and ‘caring relationships’ between two adults who are not married or in a significant relationship, where one or both parties provide the other with domestic support and personal care.
 The Act provides for significant relationships to be formally registered or alternatively ‘presumed’ into existence following the court’s examination of a range of specific factors.
 Like relationship legislation in the ACT, NSW, Queensland, Western Australia, Victoria and the Northern Territory, the Tasmanian Act does not discriminate on the basis of gender and thus, applies equally to same-sex and heterosexual couples.  

Adopting a gender-neutral definition of ‘de facto’ at the federal level would guarantee the families of same-sex couples extensive access to rights and benefits currently available to heterosexual de facto and married couples in areas like taxation, social security and federal workers’ compensation.
 It would also pave the way for the FLA’s parenting presumptions regarding children born through assisted conception procedures to be extended to include the same-sex de facto partner of the birth mother.
 However, a gender-inclusive definition of ‘de facto’ would be out-of-step with the Federal Government’s current refusal to utilise a referral of state powers to enact legislation for same-sex couples. Although eager to extend part VIII of the FLA to heterosexual de facto couples, the Federal Government has declared that it ‘regards same-sex couples as being in a different situation to heterosexual couples’.
 

The Federal Government’s discriminatory stance has serious implications for the rights of children of lesbian and gay parents. But however the Federal Government may choose to define the ‘difference’ in the ‘different situation’ of same-sex couples, it is extremely unlikely that such a definition could reasonably be used to justify an argument that children of same-sex couples having ‘different’ rights. Yet as part two illustrates, differential treatment of same-sex couples has extensive detrimental flow-on effects in terms of children’s rights. A child’s right to parental care, an adequate standard of living, financial maintenance and state assistance are all diminished where lesbian and gay couples are excluded from relationship-recognition schemes. As such, any new federal scheme which extended marital privileges to opposite-sex de facto couples alone would be in clear breach of Australia’s obligations under Article 2 of the Convention, which requires States to recognise children’s rights irrespective of their parents’ gender or sexual orientation.
 

Further, the Federal Government’s position is socially divisive and risks encouraging homophobic sentiment in the Australian community. In her 2004 research, McNair recognised that there are ‘significant influences on a child’s outcomes that are external to the family and can be out of the family’s immediate control. These influences include the community, culture and society in which the family exists.’
 According to McNair, social stigmatisation -defined as a lack of social acceptance - can have extensive negative effects on children of lesbian and gay couples and ‘can lead to various forms of discrimination, that in turn contribute to reduced social support, increased experiences of violence, marginalisation, low self-esteem, increased stress and ultimately poor mental health and wellbeing.’
  

McNair’s extensive review of research concludes that, overall, children of same-sex couples are remarkably resilient to stigmatisation and do not differ from other children in their emotional, social and psychological development.
 Nonetheless, McNair’s call for social policy and legislation to keep pace with social change resonate in Australia’s pluralistic society where an increasing number of lesbian and gay couples are choosing to have children. In this context, the Federal Government has a responsibility to respond to the needs of children in a diverse range of families by doing what it can to broaden social value systems and promote acceptance, rather than accommodating discriminatory public policies which are conducive to social stigmatisation.
 Confining a new federal de facto scheme to heterosexual couples would effectively undo the work of state and territory legislatures which, over the past decade, have almost all adjusted public policy to work towards removing social and legal discrimination against same-sex couples and their children. Such a choice would represent a ‘step-back-in-time’ in Australia’s journey towards a family law system that does not discriminate on the basis of gender or sexual orientation. 

(b) Equity between de facto and married couples

The Tasmanian Act virtually replicates the property division and spousal maintenance clauses in Part VIII of the FLA to place couples in significant relationships on par with married couples.
  This approach recognises that a child’s right to parental care and the financial resources necessary for an adequate standard of living should not differ simply because the child’s parents do not – or cannot – choose to marry. Indeed, the Commonwealth Attorney-General is already in agreement on the desirability of extending Part VIII of the FLA to heterosexual de facto couples, and has given an undertaking to do so once all States have referred their powers.
 

(c) Contracting out of the presumptive safety net 

Would a federal presumptive scheme as broad as Tasmania’s create unjustified intrusions in the private lives of individuals? Parkinson makes a strong case for differentiating between married and de facto couples without children when it comes to legislative property distribution mechanisms.
 His research highlights important differences between the intentions and experiences of de facto and married partners to support an argument that they should not always be treated alike when it comes to property division.
 

The Tasmanian scheme does not, of course, prevent parties from making their own property arrangements upon relationship breakdown and also allows parties to ‘contract out’ of the presumptive safety net through personal relationship agreements.
 However, the Tasmanian Act limits parties’ ability to cut escape-routes in the safety net when there are children involved. For example, a personal relationship agreement cannot prevent the court from making an order regarding a child of the parties. Further, a court may set aside an agreement if a change in the circumstances of the parties means that enforcing it would result in ‘serious injustice’.
 These limitations correspond with the FLA’s limits on agreements between married couples, which prevent parents ‘contracting away’ their access to relief which could be essential to providing for children of the relationship.
 

ii. ‘Opt-in’ equity for same-sex couples? 

Part two of the Tasmanian Act provides de facto couples with the choice of registering their relationship by lodging a formal deed with a government registrar.
 Tasmania’s ‘opt-in’ registration scheme could be effectively enacted at the federal level by allowing same-sex couples to marry, or by introducing a parallel partnership registration scheme of the kind available in other parts of the world.
  From a children’s-rights perspective, a federal ‘opt-in’ mechanism for same-sex couples would only be desirable if it promised to provide children with additional benefits to those provided by the type of equitable presumptive safety net outlined above. Below, I explore several key reasons why giving lesbian and gay couples the opportunity to ‘opt-in’ to relationship recognition is crucial to the rights of their children.  

Like marriage, registration under the Tasmanian scheme confers immediate rights and responsibilities upon the parties. Registration brings with it the peace of mind that either partner will be able to access legal remedies and assistance in times of crisis without having to first prove the couple’s relationship to a court.
 Although some partners may be happy to rely on the presumptive safety-net, registration allows couples who do wish to secure their rights – and more importantly, their children’s rights – the ability to do so. Same-sex couples with children are likely to have a particular interest in ensuring that their relationship will be recognised immediately in times of potential crisis, such as the death or incapacity of a partner or relationship breakdown, where their children’s rights are most at risk.
 

Further, an overwhelming benefit of allowing same-sex couples to marry would be the potential to challenge social discrimination which adversely impacts the lives of children parented by lesbian and gay couples. Whilst many children of lesbian and gay parents report feeling that their family is ‘special’ they are also more likely to receive negative feedback from their community regarding the sexual orientation of their parents.
 Homophobic comments from friends, teachers, religious leaders and political figures can not only prevent children from talking openly about their families, but can contribute to a sense of isolation and reduced self-esteem. Social prejudice also contributes to a lack of community social support for such children and their families. 

In a 2001 study involving children of lesbian and gay parents, a number of students commented that it would make a difference to them ‘if there was more safety and visibility for gay men and lesbians.’
 Yet laws like the current Marriage Act 1961 (Cth) which discriminate against same-sex couples contribute to a cultural environment which validates homophobic prejudice.
 Legal discrimination reinforces a social belief that it is possible to make assumptions about the parenting abilities, values and lifestyles of people based on their sexual orientation.
 Yet there is no evidence to suggest that same-sex couples are less varied in their values and lifestyles than the wider community. Marriage would allow same-sex couples to demonstrate that their partnerships ‘can be just as sound, committed and enduring as the best of heterosexual unions’
 and thus, that lesbian and gay couples have the same capacity as heterosexual couples to provide the love, care and devotion that is essential to raising healthy, happy children.
 

In addition, Article 2 of the Convention recognises that it is in every child’s best interests to be free from discrimination. Promoting marriage equity for same-sex couples has the potential to foster a social environment which is more accepting of a diverse range of families and relationships. Social discrimination, whether it be based on homophobia, racism, sexism or any other kind of prejudice creates a divisive community environment which is harmful to all children, not just those to whom discrimination is directed.
 Privileging relationships on the basis of the parties’ sexuality rather than their level of commitment to one another offers no social benefits. As former Chief Justice of the Family Court, Alastair Nicholson, has declared:  

One of the fundamental misconceptions which plagues me is the failure to understand that heterosexual family life in no way gains status, security or respect by the denigration or refusal to acknowledge same-sex families. The sum social good is in fact reduced because when a community refuses to recognise and protect genuine commitment made by its members, the state acts against everybody’s interests.
 

Yet the likelihood of same-sex couples being able to marry in Australia at any time in the near future is minimal, given that only recently, the Federal Government – with the Opposition’s full support – amended the Marriage Act 1961(Cth) to exclusively define marriage as ‘the union of a man and a woman to the exclusion of all others, voluntarily entered into for life.’
 Although the Government claimed that this amendment was not homophobic, it was the first time in Australia’s history that a federal government has wound back the rights of lesbians and gay men.
 Its passing provided a prominent opportunity for religious and political spokespersons to ruthlessly denigrate lesbian and gay relationships in the name of protecting ‘the’ family.
 This recent social phenomenon suggests that as long as marriage is reserved for heterosexual couples, social discrimination against same-sex couples and their children will remain very much alive and well. 

A possible alternative to allowing same-sex marriage would be to create a federal ‘civil union’ or ‘domestic partnership’ parallel registration scheme. When introducing a civil union bill in the New Zealand Parliament in 2004, Prime Minister Clark was at pains to point out that civil unions were not ‘marriage by another name’. Whilst the New Zealand government remains committed to marriage as a cultural and religious institution for ‘one man and one woman’,
 civil unions have been promoted as a straightforward method for same-sex couples to secure legal recognition of their relationships. Whether conservative legislators in Australia would oppose the introduction of a national civil union scheme with the same vigour as the prospect of same-sex marriage has not yet been tested.
 However, guidance may be taken from the debate over the ACT Government’s recent tabling of the Civil Union Bill 2006 (ACT). When the ACT Government announced its intention to legislate for civil unions, the Commonwealth Attorney-General said that ‘the states had the power to determine whether to allow same-sex civil unions’. Yet release of the Civil Union Bill 2006 (ACT) provoked media uproar, with the Attorney-General and the Prime Minister threatening to overturn the Bill on the basis that it threatened to ‘reduce the status of marriage’.
  At the time of writing, the future of Civil Union Bill 2006 (ACT) remains unclear.  From a different perspective, the New South Wales Gay and Lesbian Rights Group have stated that they do not support the introduction of a parallel recognition scheme such as civil unions on the basis that it would create a relationship ‘hierarchy’ that permanently relegated same-sex relationships to second-class status.
 Overall, although marriage or a parallel registration scheme could confer equal legal benefits upon the children of same-sex couples, a parallel registration scheme is far less likely to tackle the social discrimination suffered by same-sex couples and their children. 

D. Summary of a new federal scheme
Throughout this section I have argued that a new federal relationship scheme is essential to securing the rights of children parented by same-sex couples. Accepting a formal referral of state powers would enhance the Federal Government’s capacity to ensure that Australia fulfils its obligations under the United Nations Convention on the Rights of the Child by recognising and regulating families in a manner consistent with the rights of children. Ideally, a federal model would utilise a combination of presumptive and ‘opt-in’ mechanisms to create multiple options for the recognition and protection of a diverse range of families.
 Chiefly, a broad presumptive safety net should invoke a non-discriminatory definition of ‘de facto relationship’, to ensure that heterosexual and same-sex relationships receive equal protection under the scheme and across all federal legislation. 

In addition to presumptive legislation, a commitment to the rights of children parented by same-sex couples would require the Federal Government to provide gay men and lesbians with the choice of ‘opting-in’ to a relationship registration scheme. A non-discriminatory registration mechanism would, for the first time, empower lesbian and gay parents to secure their children’s rights in a straightforward manner, without having to appeal to the discretion of the courts. It appears that marriage will, for the time being, be reserved exclusively for heterosexual couples. Nonetheless, extending federal civil union or registration rights to same-sex couples would be a positive future step towards increasing the visibility of same-sex relationships and challenging society’s historically narrow focus on the hetero-nuclear unit as ‘the’ ideal family formation. 

4. Final Conclusion

Upon completion of the Federal Government’s most recent report to the United Nations Committee on the Rights of the Child in September 2005, the Attorney General re-affirmed the Government’s ‘agenda to enhance the effectiveness of the United Nations human rights treaty body system’.
  However, critiquing state, territory and federal relationship legislation in a children’s-rights framework exposes the disadvantage suffered by children whose families do not fit the traditional mould of the hetero-nuclear unit.  In response, I argue that the law should be changed to extend the rights-related benefits currently enjoyed by children of married heterosexual couples to children of de facto heterosexual and same-sex couples. I acknowledge that this goal will by no means revolutionise the way Australian legislatures approach the care of children. Yet in the short term, legislative reforms of the kind outlined in part three are relatively straight-forward and promise to secure important rights for children by formalising the responsibilities and obligations of co-parents.  

A children’s rights agenda demands that equitable parenting, property division and maintenance laws flow presumptively to all married and de facto couples. Realistically, all relationships run the risk of breakdown and it is essential that parents cannot ‘opt-out’ of obligations to support their children. Gay and Lesbian parents continue to fight for the opportunity to protect their children’s rights using existing avenues of recognition and progress in state and territory legislatures continues despite the Federal Government’s discriminatory agenda. A growing body of research indicates that it is the quality of a child’s parenting, rather than the identity of the parents which is central to a child’s well-being. In this context, legal recognition of children’s relationships with their same-sex parents, along with acknowledgment of the relationships between gay and lesbian couples, promises to contribute to securing State protection and support for a wider range of families.  This outcome would be a desirable step towards a social environment where all children enjoy their rights free from prejudice and discrimination, just as the Convention intends. 
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