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ACCI

LEADING AUSTRALIAN BUSINESS

· The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak council of business associations. 

· ACCI is Australia’s largest and most representative business organisation.

Through our membership, ACCI represents over 350,000 businesses nationwide, including:

· Australia’s top 100 companies. 

· Over 55,000 medium sized enterprises employing 20 to 100 people. 

· Over 280,000 smaller enterprises employing less than 20 people. 

· Businesses within the ACCI member network employ over 4 million working Australians. 

· ACCI members are employer organisations in all States and Territories and all major sectors of Australian industry.  

· Membership of ACCI comprises State and Territory Chambers of Commerce and national employer and industry associations.  Each ACCI member is a representative body for small employers and sole traders, as well as medium and larger businesses. 

· Each ACCI member organisation, through its network of businesses, identifies the policy, operational and regulatory concerns and priorities of its members and plans united action.  Through this process, business policies are developed and strategies for change are implemented.  

· ACCI members actively participate in developing national policy on a collective and individual basis.
· As individual business organisations in their own right, ACCI members also independently develop business policy within their own sector or jurisdiction.
A.
INTRODUCTION
1. ACCI welcomes the opportunity to make submissions into this Inquiry. ACCI’s submission will focus on the following term of reference:
Workplace leave and other entitlements

One of the objects of the Workplace Relations Act 1996 (Workplace Relations Act) is to help ‘to prevent and eliminate discrimination on the basis of ... sexual preference.’[9] However, the Commission is concerned that discriminatory provisions may still exist in the legislation.

Changes to the Workplace Relations Act, which were introduced in 2005 in the Workplace Relations Amendment (Work Choices) Act 2005 (Work Choices Act), commenced operation on 27 March 2006. These changes do not appear to have substantially changed provisions that discriminate against people in same-sex couples.

For example, those provisions providing for a ‘guarantee of paternity leave’ apply only to a ‘male employee’ who is the ‘spouse’ of a woman giving birth.[10] This would seem to exclude female partners of women giving birth to children.

Other areas of discrimination in certain awards may include: entitlements to carer’s leave and bereavement leave for a same-sex partner entitlements to take leave at the same time as a ‘spouse’ …
Employers and Discrimination Law – Key Principles
2. In 2002, Australia’s thirty-five leading employer bodies combined to produce a joint statement on reforming employment law – including discrimination aspects of employment law – under the auspices of ACCI. That policy statement is contained in the ACCI reform Blueprint ‘Modern Workplace: Modern Future 2002 – 2010’ 
 (the Blueprint). The ACCI Blueprint encompassed a broad range of workplace issues, including but not limited to discrimination law and practice. Extracts relevant to this inquiry are reproduced below: 
	9.1 DISCRIMINATION

ACCI POLICY PRINCIPLES:

Employers accept the general principle of equal opportunity which underpins discrimination law.

Discrimination law must however represent a balance of interests and must necessarily be qualified and targeted to specified conduct rather than impose far reaching or general unspecified duties.

POLICY AUDIT & ANALYSIS:

• Employers are subject to both federal and state anti-discrimination laws. Employers do not seek to conduct business operations or employment practices on a discriminatory basis. However, the regulation of employment practices by discrimination law raises multiple issues of public policy that can, if the law fails to properly take into account the interests of industry, unduly and inappropriately impede legitimate business decisions and employment practices.

• Multiple regulatory jurisdictions create multiple regulatory obligations. There are also anti discrimination provisions in nondiscrimination statutes at the federal level, including in the Workplace Relations Act 1996 (eg the form of awards, unlawful dismissal etc). This proliferation of obligations can be confusing and challenging to employers.

• There have been reforms in this area since 1996. Reforms appear to have emphasized improving processes and the operation of various bodies administering law in this area. Changes to the foundations of policy (i.e. the existence of redress for discrimination, and the statutory prohibition of discrimination) have not been pursued and do not appear set to be pursued.

• Unlawful discrimination is not an acceptable human resource practice, does not constitute an appropriate basis for human resource decision-making, and is contrary to the interests of business.

• Direct discrimination based on the various prohibited grounds long recognised in state and federal discrimination law should be prohibited.

• Anti-discrimination law should have a clearly delineated scope of operation, and provide specifically identifiable obligations and avenues for redress. General anti-discrimination goals/ objects should only be included in legislation where supported by detailed operational provisions that properly support compliance.

• Anti-discrimination law should generally be contained in dedicated anti-discrimination statute or an employment statute, unless there is a requirement to address it in other legislation affecting employment.

• In the context of employment, there is a sound basis to have employment tribunals continue to be solely responsible for the variation of the industrial instruments they make, including in regard to discrimination.

• Workplaces are not appropriate venues for experimentation in social policy. In framing law, it should be recognised that private sector workplaces are private businesses where work is performed under private contracts of employment.

• The administration of anti-discrimination law should not be solely or even substantially based on regulation and prosecution. Effective education, problem solving and voluntary compliance can play an important role in the administration of this law.

• Redress based approaches must be complemented by appropriate resources to encourage and promote best practice, including through the production of guidelines and the active promotion of best practice.

 WORK AND FAMILY

• ACCI supports the rights of employers and employees in individual workplaces to negotiate work and family measures through mutually beneficial workplace agreements, so long as any agreement is confined to that business and its staff.


3. In addition, in 2004 ACCI released a more detailed statement on the operation of discrimination law in Australia, in conjunction with the 20th anniversary of the Commonwealth Sex Discrimination Act 1984. That statement, ‘The Sex Discrimination Act – An Employer Perspective Twenty Years On’, is attached to this submission (Attachment A), and draws upon the above principles.

ACCI Supports Equity in the Workplace
4. As the above material illustrates, ACCI is in strong support of well designed anti-discrimination laws in the workplace with clear duties that balance the interests of all parties.
5. The development of appropriate and balanced law is, however, simply one element of an effective discrimination framework. The end objective of policy is to help employers and employees adopt methods of employing and working that reflect these legal obligations and their underlying premise. Education of employers and employees about the law and its purposes becomes central functions of a meaningful discrimination framework. ACCI is in strong support of human resource practices which incorporate these values in practice.
6. As the 2004 ACCI statement concluded:
“Both social and economic conditions are bringing industry closer to the realization that policies and practices that are non-discriminatory enhance labour market participation and underpin the contemporary business case. Balanced and workable laws providing remedies against discriminatory conduct have a part to play, but education should be the priority for regulators rather than a narrow focus on punishment and court-enforced compliance.” 
Employers Not Social Policy Makers

7. Industry is reflective of society. It comprises a million businesses. It contains ten million employees and contractors. It interacts with twenty million Australians. It is not homogenous.

8. The disparate views in society on discrimination issues will be found in industry as well. Not all forms of different treatment of individuals are regarded by the community as appropriately the subject of unlawful discrimination, and likewise in industry.

9. It is through its parliaments that the community ultimately speaks to industry on the subject. Parliaments draw the line between unlawful discrimination and what is not. Industrial tribunals or other statutory or administrative bodies of government which interact with industry on discrimination matters, should operate within the framework of laws established by parliaments. 

10. Most workplaces are commercial businesses involving considerable private investment and risk. Employers are not social policy makers and there is no basis for industry to be required to move ahead of general community opinion on discrimination matters. Caution is advised before imposing obligations on industry that are not widely accepted by the community.
 However, programs of information and interaction with industry, which engage industry in the broader community debate, are supported.
11. Some employers exercise their right to adopt workplace policies or human resource practices which move ahead of public opinion on discrimination matters. These employers may do so after having assessed the circumstances of their business and its labour force, or to help shape public opinion. Provided there is no compulsion on others to move ahead of community opinion as expressed through its parliaments, this should not be a matter of controversy, and in some cases can be welcomed. Such approaches should not, however, be used to impose obligations on all business to exceed generally accepted community standards. A recent article in The Economist, ‘An Unequal World’ (20th May 2006, Attachment B) drew attention to a survey in the United States where 31% of employers recognise same-sex relationships for employment purposes but only 9% were legally required to do so. Similar data for Australia is not available.
Employers and Same Sex Relationships

12. Given that industry is reflective of society, there are diverse views amongst employers (and their staff) on the recognition of same-sex relationships. In some cases the culture of an organisation – as reflected by owners, managers and employees – can have a bearing on these issues. Largely these are still seen as issues of conscience and private judgment.
13. It is clear from the community debate underway about the recognition of same-sex relationships through civil unions or marriage, that there is no clear community opinion that can be distilled on the topic. Parliaments in some jurisdictions have legislated to recognise such relationships (in one form or another), other parliaments have legislated to deny such recognition, whilst some parliaments have done nothing.
14. A concern of industry is that governments and parliaments may seek to take an expedient way out of the current public controversy on the issue – by imposing on employers obligations to recognise same-sex relationships for employment purposes but to themselves deny that recognition in other areas of public policy. This would not be a principled approach. If community opinion is inconclusive on the topic then mandating obligations on employers but not on governments and society as a whole is wrong and unfair. Governments that go down this path carry a heavy burden to establish why differential treatment of same-sex relationships by industry is to be to be rendered as unlawful discrimination, but differential treatment for other purposes is not. Conversely, if or when community opinion on the topic is conclusive then governments should accept the responsibility for bringing all law and practice into compliance, and work constructively with industry to that end.
15. Given the current lack of consensus in the community on the subject, the appropriate response of policy makers is to provide a mechanism for workplace agreements to be made on the topic where that is the desired approach of the employer and the relevant employees.

16. Those mechanisms now exist in Australian employment law. The Workplace Relations Act 1996 (Cth), both pre and post WorkChoices, establishes statutory forms of both collective and individual bargaining. 

17. The role of statutory individual bargaining agreements (AWAs) is important on a contentious issue such as the recognition of same sex relationships. Given that these are often very private and individual matters, and given that collective agreements can only be made by a majority vote of employees, then in many workplaces a majority may not support recognition of same sex relationships for employment purposes. If this was the case, the only avenue for such recognition would be individual agreements between the employer and the relevant employees(s). In the event that awards or collective agreements prohibited such recognition, only a statutory individual agreement could establish such rights. If AWAs were not available under the Workplace Relations Act 1996 (Cth), then an employer and an employee wishing to recognise that employee’s same sex relationship for employment purposes would have to persuade a majority of employees in the workplace to allow for that recognition. This is an untenable position for the individuals concerned, and illustrates the unfairness of policy that would deny individual bargaining rights on matters of a personal or individual nature.
B.
OUR INTERNATIONAL OBLIGATIONS
18. ACCI is the representative of Australian employers at the International Labour Organisation of Employers (ILO) and within the forums of the International Organisation of Employers (IOE) and the Confederation of Asia Pacific Employers (CAPE).

19. Through the representation of ACCI and the International Organisation of Employers, business organizations have participated in the process of international standard-setting on discriminatory law.
20. ACCI notes that international legal instruments are not strictly binding by the international act of ratification or accession by Australia. They must be implemented by legislation to take effect into domestic law.
 
21. Governments have an obligation to implement international obligations in a responsible manner which recognizes the need to balance different interests. Employers are not required to implement international obligations that, under international law, rest with the State, unless mandated by domestic law.
C.
HISTORY OF LEAVE ENTITLEMENTS IN FEDERAL AWARDS
22. Over a number of years the Australian Industrial Relations Commission (AIRC) has developed, through various “test cases”, model standards to operate as a “safety net” of minimum conditions in federal awards. Leave entitlements have gradually evolved and reflect changing social norms. 

23. The following standards are relevant to a consideration of the historical development of leave entitlements within the Australian award system: 

a) Paternity Leave Test Case (1989-1991) Print J3596; 36 IR 1. The decision granted fathers the right to take unpaid leave to become the primary care-giver for their newborn or newly adopted child. 
b) Family Leave Test Case (1994) Print L6900; 57 IR 121. In this test case access to sick leave was extended so that employees would be able to use their sick leave entitlement to provide care or support for a member of the employee’s family who is ill and to introduce a range of facilitative provisions. It was subject to the following conditions: 

· the production of satisfactory evidence of illness; 

· the employee must have responsibility for the care of the family member concerned; 

· the family member being either: 

· a member of the employee’s household; or 

· a member of the employee’s immediate family (as defined in the Sex Discrimination Act 1984 ).
c) Personal/Carer’s Leave Test Case – Stage 2 (1995) M6700; 62 IR 48. In this decision, the Full Bench provided employees with the ability to take carer’s leave out of aggregated entitlements to sick leave and bereavement leave (up to 5 days or equivalent part days each year). The decision also made provisions for flexibility in the use of annual and rostered days off. 
In relation to personal leave, the Full Bench declined the ACTU’s submission that the definition be extended to explicitly cover same-sex partners, stating: 
“In our view the broad category of household member covers same sex relationships. Providing a specific entitlement would require employees to reveal their sexual preference to their employer. Such an infringement of privacy is, in our opinion, undesirable.”
d) Family Provisions Case (2005) PR082005; 143 IR 245. This was the most recent decision of the Full Bench which considered parental leave, and specifically, the right to request an extension of parental leave and return to part-time status. The Full Bench granted the following:
· the right to request an extension of unpaid parental leave from 12 months to two years;
· a right to request part-time work upon return from parental leave;
· an increase to simultaneous unpaid leave to eight weeks;
· An employer after considering the employee’s circumstances and, provided the request is genuinely based on the employee’s parental responsibilities, may only refuse the request on reasonable grounds related to the effect on the workplace or the employer’s business. Such grounds might include cost, lack of adequate replacement staff, loss of efficiency and the impact on customer service.
24. There has not been a test case before the AIRC which has expressly considered same-sex leave entitlements. This may have resulted from social and community sentiment at the time and the fact that governments had not legislated in other areas for same-sex relationships. 
25. Despite the test case standard not expressly covering same-sex relationships, there have been awards which have included an express entitlement to a person in a same-sex relationship.
 
D.
MINIMUM CONDITIONS UNDER FEDERAL LEGISLATION

Workplace Relations Amendment (Work Choices) Act 2005

26. ACCI has supported the Federal Government’s introduction of the Workplace Relations Amendment (WorkChoices) Act 2005 (Cth)
, which has operated since 27 March 2006, and which has made significant changes to the Workplace Relations Act 1996 (Cth) (the WR Act) and ultimately, the system of regulating workplaces in Australia. 
27. Among other Constitutional powers, the WR Act utilises section 51(xx) of the Constitution to underpin the reforms and so as to regulate “constitutional corporations”. Therefore, the WR Act seeks to regulate all such corporations throughout Australia and override most State laws dealing with industrial relations laws.
 

Objectives of WR Act 

28. The WR Act seeks to promote a number of objectives, including anti-discrimination measures. The most relevant and pertinent objectives for this discussion include:

· Assisting employees to balance their work and family responsibilities effectively through the development of mutually beneficial work practices with employers (s 3(l)). 
· Respecting and valuing the diversity of the work force by helping to prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or pregnancy, religion, political opinion, national extraction or social origin (s 3(m)).
Minimum Conditions and Protections 
29. It should be noted that the scheme of the legislation is aimed at providing a safety net of minimum conditions and standards, preserving award entitlements, and facilitating either collective or individual agreements.

30. The Act also retains the right of employees to bring unlawful termination claims where a termination has occurred by reason of a prohibited ground, including, inter alia, sex, sexual preference, marital status, or family responsibilities.
 
31. The WR Act also codifies preserve some existing terms of federal awards or certain state awards (also known as “notional agreement preserving state awards”), such as parental leave and personal leave.
32. The WR Act contains a set of minimum conditions that applies to all employees in the federal system provided under the Australian Fair Pay and Conditions Standard (the Standard). 

33. The WR Act also provides for agreements made between employers and employees to be underpinned by these core minimum conditions, as provided by the Standard. 
Australian Fair Pay and Conditions Standard

34. The Standard provides a core set of minimum entitlements
  which apply to all eligible employees.
 

35. The Standard provides for paid and unpaid personal leave (this includes sick leave, carer’s leave and compassionate leave), and parental leave (including unpaid maternity, paternity and adoption leave). For the purposes of determining whether same-sex relationships are recognised, the conditions in the Standard are largely based upon the test case standards which have operated in awards over the years. 

36. In regard to parental leave, through the use of the external affairs power under the Constitution, the parental leave provision under the Standard applies to all employees in Australia.
 However, s 690 makes it clear that the Standard is to “supplement and not override entitlements under other Commonwealth, State and Territory legislation and awards”.
Parental Leave
37. Maternity Leave: Section 265 of the WR Act provides for unpaid maternity leave for an employee because of pregnancy. There is no reason why a female (who produces the necessary documentation) in a same-sex relationship cannot have access to maternity leave.

38.  Paternity Leave: Section 282 provides that: 

“Paternity leave is:

(a) a single, unbroken period of unpaid leave (short paternity leave) of up to one week taken by a male employee within the week starting on the day his spouse begins to give birth; or

(b) a single, unbroken period of unpaid leave (long paternity leave), other than short paternity leave, taken by a male employee after his spouse gives birth to a living child so that the employee can be the child’s primary care-giver.”
39. A “spouse” also includes a “de facto spouse”, which in turn is defined to mean “a person of the opposite sex to the employee who lives with the employee as the employee’s husband or wife on a genuine domestic basis although not legally married to the employee.”
40. Therefore, there is no provision for a person of a same-sex relationship to take paternity leave. 
41. Adoption Leave: Under s 300(1) of the WR Act, adoption leave is:

(a) a single, unbroken period of unpaid leave (short adoption leave) of up to 3 weeks taken by an employee within the 3 weeks starting on the day of placement of an eligible child with the employee for adoption; or

(b) a single, unbroken period of unpaid leave (long adoption leave), other than short adoption leave, taken by an employee after the day of placement of an eligible child with the employee for adoption so that the employee can be the child’s primary care-giver” .

42. Although an employee in a same-sex relationship could access adoption leave under the Standard, the definition of spouse refers to only heterosexual couples, and as such, a same-sex partner could not take leave on the account that their partner was entitled to take adoption leave. Section 301 provides that:

“(1) In this section:

related authorised leave, in relation to adoption leave taken (or to be taken) by an employee because of the placement of a child with the employee and the employee’s spouse, means any of the following types of authorised leave other than pre-adoption leave:

(a) authorised leave, other than adoption leave, taken by the employee because of the placement of the child with the employee;

(b) adoption leave, or any other authorised leave of the same type as adoption leave, taken by the spouse because of the placement of the child with the employee.

(2) An employee may take a period of adoption leave as part of a continuous period including any other authorised leave.

(3) The maximum total amount of adoption leave (including short adoption leave and long adoption leave) that an employee is entitled to in relation to a placement is 52 weeks, less an amount equal to the total amount of related authorised leave taken:

(a) by the employee before or after the adoption leave; and

(b) by the employee’s spouse before or after the adoption leave.

Example: Susan and her spouse Ali propose to adopt a child, and both are employees entitled to adoption leave. Because of the placement of the child, Susan intends to take authorised leave consisting of 3 weeks of short adoption leave, 4 weeks of annual leave, 12 weeks of long service leave and a period of long adoption leave.

Because of the placement of the child, Ali intends to take 3 weeks of short adoption leave.

The maximum amount of long adoption leave to which Susan is entitled is 30 weeks, worked out as follows:

(a) the maximum entitlement of any employee to adoption leave is 52 weeks;

(b) the maximum amount of long adoption leave available to Susan must be reduced by 3 weeks for her short adoption leave;

(c) the maximum amount must also be reduced by 16 weeks for Susan’s annual leave and long service leave;

(d) the maximum amount must also be further reduced by 3 weeks for Ali’s short adoption leave.

Note: A period of long adoption leave must end within 12 months after the day of placement of the child (see section 309).”

43. The WR Act does not recognise the right of a same-sex spouse to take short adoption leave while their spouse is concurrently taking authorised leave due to the definition of “spouse”
.
44. Although the Standard would seem to exclude employees in a same-sex relationship from the entitlements associated with parental leave, it must be remembered that an employer and an employee can agree to more generous terms than that provided for in the Standard. Therefore, it is possible for same-sex entitlements to be contained in agreements. 

 Personal Leave

45. Carer’s Leave: The test case standard established by the AIRC for personal/carer’s leave is replicated under s 244 which provides that an employee may take paid or unpaid (carer’s) leave to: “provide support to a member of the employee’s immediate family, or a member of the employee’s household…”. 
46. Although the definition of “immediate family”, includes reference to a “de facto spouse”, as stated earlier, the definition of “spouse” under the WR Act excludes a person of a same-sex relationship. 
47. Compassionate Leave: Section 257 provides for an employee to access paid compassionate leave (or bereavement leave), which is:

“paid leave taken by an employee:

(a) for the purposes of spending time with a person who:

(i) is a member of the employee’s immediate family or a member of the employee’s household; and

(ii) has a personal illness, or injury, that poses a serious threat to his or her life; or

(b) after the death of a member of the employee’s immediate family or a member of the employee’s household.

(2) Subject to this Subdivision, an employee is entitled to a period of 2 days of compassionate leave for each occasion (a permissible occasion) when a member of the employee’s immediate family or a member of the employee’s household:

(a) contracts or develops a personal illness that poses a serious threat to his or her life; 

or

(b) sustains a personal injury that poses a serious threat to his or her life; or

(c) dies.”

48. The effect of these provisions, in a practical sense, is that employees of same-sex relationships are eligible to take such leave under the “household” provisions.

49. It is important to note that the Standard prevails over a workplace agreement or a contract of employment if the latter does not provide a more favourable outcome.
 This highlights that the Standard (and preserved award entitlements) underpin agreements. 
Preserved Award Conditions

50. If an employee was covered by an award
, the WR Act effectively “preserves” matters relating to personal/carer’s leave and parental leave in those awards where those terms provide for a more generous entitlement than the Standard.
 This could include those awards which specifically recognise same-sex relationships for leave purposes.
E.
USE OF AGREEMENT MAKING TO FACILITATE EQUITY OUTCOMES
51. ACCI strongly supported the enactment of enterprise bargaining systems in 1993 and 1996 which shifted the focus away from the settlement of disputes by conciliation and arbitration and moved towards bargaining at the enterprise level.
52.  The rationale for the change was that employers and employees should be able to have the means to tailor their employment arrangements to the specific requirements of the business or enterprise, or their circumstances. 
53. The significance of these changes cannot be understated: since 1996, workers have been negotiating terms and conditions which not only meet the award minima, but which could expand upon those award entitlements, including provisions for employees in same-sex partnerships. 
54. For example, a basic search of agreements via Wagenet
 highlights many agreements containing such provisions. The following certified agreements are a small sample of such agreements: 
· Harvest FreshCuts Pty Ltd Certified Agreement 2001 (AG813706 PR914240), which provides for same-sex parental leave and personal leave (the clauses are set out in its entirety in Attachment C);
· Lipa Management Services Certified Agreement 2004 (AG831685 PR942896), which provides for same-sex personal leave;

· HSBC Bank Australia Certified Agreement 2002 (AG818874 PR923390), which provides for same-sex personal and parental leave.

55. ACCI has previously advocated that there is ample evidence in agreement‐making of employers and employees agreeing to a broad range of measures designed to assist employees to balance their work with family responsibilities, and this holds equally true to same-sex entitlements. Agreement making allows individual needs and preferences in particular workplaces to be considered and addressed.
One Size Cannot Fit All
56. ACCI has previously advocated that there is no universal set of family priorities that can be generalised for all Australian businesses or employees.
57. We must be cognizant of any attempt to impose one‐size‐fits‐all prescriptions across Australian workplaces. Policies, underpinned by appropriate statutory protection, which recognise the diverse range of business needs and employee circumstances can achieve practical improvements at the workplace level to both equity and work/family balance issues.
F.
MINIMUM CONDITIONS UNDER STATES/TERRITORIES LEGISLATION
Non-Federal System Employees

58. As the WR Act only applies to those eligible employers and employees, there may be employees left out of the federal system (i.e., those employees who work for employers who are unincorporated, sole proprietors etc.) which will still rely on the minimum conditions provided for in State and Territory legislation. 
59. Attachment D is a table which sets out some of the various State laws and whether they may or may not apply to people in same-sex relationships. 
Victoria - Referral of Powers
60. Due to the Victorian Government in 1996 referring its powers to the Commonwealth, the minimum conditions for employees in Victoria are covered by the Workplace Relations Amendment (Work Choices) Act 2005 (Cth).
G. ANTI-DISCRIMINATION / 
EQUAL OPPORTUNITY LEGISLATION CONFUSION
61. This section focuses on the following functions of the HREOC: 

Promoting understanding, acceptance and public discussion of: 

· human rights in Australia (section 11(1)(g)); and 
· equality of opportunity and treatment in employment and occupation in Australia (section 31(c)). 
62. Unfortunately for employers there is a multiplicity of anti-discrimination laws existing within each Australian jurisdiction as well as across different jurisdictions. This multiplicity of regulation creates uncertainty and confusion, adds to regulatory cost, gives rise to forum shopping and is generally a poor public policy outcome.

63. The existence of multiple discrimination laws in the one jurisdiction is a continued concern for business. Apart from the Sex Discrimination Act 1984 (Cth) (SDA Act) regulating discrimination in employment, Commonwealth laws such as the WR Act covers the very same ground, both in terms of objects and in terms of the substantive provisions. Both sets of laws create mandatory obligations for employers on the same issue, yet may not enact the same substantive provisions, exemptions, remedies or processes.  

Examples of Multiple Jurisdictions

 Sex Discrimination Act 1984 (Cth); 
· Human Rights and Equal Opportunity Commission Act 1989 (Cth) (HREOC Act); 
· Various State/Territory Anti-Discrimination laws: There are a multitude of laws which cover anti-discrimination at the State and Territory. These are as follows:

· Australian Capital Territory Discrimination Act 1991 (ACT) 
· New South Wales Anti-Discrimination Act 1977 (NSW) 
· Northern Territory Anti-Discrimination Act 1996 (NT) 
· Queensland Anti-Discrimination Act 1991 (Qld) 
· South Australia Equal Opportunity Act 1984 (SA) 
· Tasmania Anti-Discrimination Act 1998 (Tas) 
· Victoria Equal Opportunity Act 1995 (Vic)

· Western Australia Equal Opportunity Act 1984 (WA)

64. Due to the operation of s 16 of the WR Act, State and Territory laws which “deal with discrimination or the promotion of equal employment opportunity (except where the laws in question are, or are contained in, state or territory industrial laws)” are not overridden by the WR Act and will continue to apply, unless they are contained in "State or territory industrial laws"
 This further adds to the complex problem for employers trying to comply with all of the following, sometimes incompatible and overlapping laws: Commonwealth minimum employment entitlements (under legislation such as WR Act, or awards), Commonwealth anti-discrimination legislation (such as the SDA Act or HREOC Act), State/Territory anti-discrimination laws, State and Territory industrial awards and State/Territory minimum employment entitlements. 
Potential Double Jeopardy of Employers

65. The existence of multiple sources of discrimination law creates the potential for double jeopardy and uncertainty about rights and obligations.

66. An employer may act in compliance under one law by, say, not recognizing a same sex relationship, but be liable to do so under another law.

67. By way of example, despite the fact federal minimum conditions for parental leave only apply to heterosexual couples, employers may be liable for claims under anti-discrimination legislation for not providing same-sex couples equal entitlements that heterosexual couples enjoy. This may occur where the employer departs from the minimum entitlement and offers a more generous entitlement to employees in a heterosexual relationship, but not in a same sex relationship

H.
CONCLUSION
68. Community opinion on the issue of recognition of same-sex relationships is divided. As different views and approaches exist in the community, they do in industry.

69. Some employers choose to recognise same-sex relationships where not required to do so by law. This is not a matter of controversy, but should not in itself be used to impose obligations on other employers.

70. A maturing system of individual and collective bargaining exists in Australia. That system is an effective vehicle for the recognition of same sex relationships in circumstances where general community and workplace views are inconclusive or divided.

71. Given that recognition of same-sex relationships is often a private and individual matter, the existence of effective individual bargaining rights in the workplace relations system is essential if effective bargaining is to occur on this matter.

72. The scheme of the WR Act provides for a core set of minimum conditions, existing award entitlements and anti-discrimination laws (including unlawful termination) to operate in conjunction with collective and individual agreements. 
73. Those conditions stem from long established arbitrated test cases which have reflected a continued evolution in social mores. Industry is interested in keeping pace with community sentiment, but it also is cognizant that it operates in a highly competitive global economy. Employers will strive to achieve equity outcomes, as well as delivering jobs, economic growth and rewarding employees accordingly.  
74. Through the use of agreements at the workplace level, there have been demonstrated cases of agreements providing for same-sex entitlements, and there is no reason why this should not continue.

75. Ultimately, it will be for government to introduce appropriate laws in step with community sentiment. In the interim, programs of information, education and promotion within industry (directed not just at employers, but employees as well), conducted in conjunction with community programs, are largely supported by industry. 
76. It is wrong in principle for governments to impose obligations on employers to recognise same-sex relationships for employment purposes whilst at the same time refusing such recognition in their own jurisdictions. Governments doing so carry a heavy burden to establish why private industry should bear an obligation that others are excluded from.
ATTACHMENT A:
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THE SEX DISCRIMINATION ACT - AN
EMPLOYER PERSPECTIVE TWENTY
YEARS ON

On 1 August 2004, it was exactly 20 years since the Sex Discrimination Act 1984 (Cth) (‘SDA?)
came into operation in Australia. The majority of current Australian employers were not in
at that time, and most current employees were still in education. Hence, a very large
slice of Australian employers, managers and employees have not known a workplace
environment that predates sex discrimination legislation.

busines

This explains the first and most basic response of Australian employers to the SDA — they a

ept its

policy underpinnings, and have learnt to live with its regulatory obligations. That acceptance is largely

drawn from five propositions

1. the legislative purpose of the SDA is (at least conceptually) sound;
2. the past generation has witnessed Australia develop a more diverse libour force

, especially with
higher rates of female participation;

social and economic forces have combined to create a strong busine

case for workplace cultures
that do not discriminate on gender grounds;
campaign has been conducted by governments, statutory regulato

4. a strong public awarenes
community bodies, unions and business organisations on the nature and function of the 5D,

and

5. the reality is that businesses overwhelmingly seck to comply with the law of the day, howsoever it be
enacted, and to avoid exposure to the costs, consequences and publicity of complaints and
compliance activity

This acceptance does not, however, mean that aspects of the SDA are viewed uncritically by industry

Nor does it mean that deficiencies in the law do not exist, nor that there are counterproductive impacts

ified transactional costs the use

and unjus implementation by regulator
of the SDA to pursue extrancous industrial objectives and the expansion by tribunals and courts of

to statutory liability have all been the subject of critical comment by employers

for employers. The method of its

circumstances giving ris

EMPLOYERS AND DISCRIMINATION LAW - KEY PRINCIPLES

There is a substantial body of discrimination law in Australia, at both a Commonwealth and State level
Most discrimination law bears directly on the rights and responsibilities of employers and employees in
the workplace. Regulating the contract of employment has been one of the major areas of attention for
policy makers and parliaments when framing Australian discrimination law over the past 20 years. In this

sens

employers have developed an acute awareness of discrimination law. Many have dealt first-hand

with its operation in their workplace. Others have actively participated in employer policy development

and reaction to policy proposa

In a broad sense

employers accept the general principle of equal opportunity which underpins

discrimination law. Discrimination law must, however, necessarily be qualified. Tt should rep:

ent a

balance of inter

s, and operates most efficiently when it is targeted to specific conduct rather than
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imposing far-
s need to be taken into account in framing and implementing the law.

ching or unspecified duties. The particular circumstances of
business

In particular, employers lose confidence in discrimination law if it goes beyond boundarics of common
sense or is unbalanced in content or enforcement. Employers accept their role as part of the community
and acknowledge that their workplaces need to reflect general norms operating in the community at large
Conversely, employers resist their workplaces being used to engineer social attitudes or to experiment
with policy that is ahead of community attitudes,

Nor should employer acknowledgement of equal opportunity be a basis for the headlong pursuit of
regulation. Tndeed, intervention by governments in the absence of a clearly demonstrated need can hinder
rather than foster effective and fair employment policy and practice.

All regulation should be regularly reviewed. Ideally, the uliimate policy objective should be for regulation
such as the SDA (o become unnecessary, or at least to be modified, once community and workplace

practice is overwhelmingly in compliance with the mischicf that the regulation was intended to cure.
Moreover, if it is demonstrated that the regulation is failing to cure the mischief, if the costs outweigh the
public benefits, or if there emerge better alternatives to maintaining a regulatory approach, then legislation
should be substituted with different approaches

THE SEX DISCRIMINATION ACT AND INTERNATIONAL STANDARDS

The SDA was not the first enactment of its kind that employers in Australia were forced o grapple with.
Throughout the 1970s various States enacted anti-discrimination laws, based, in part, on international

standards.

In 1973, the Australian government ratified the International Labour Organis
Concerning Disorimination in Respect of Emplyyment and Oconpation’ and a year later ratified the 1LO Comvention
Concerning Fgual Remuneration for Men and Women Workers for Work of Fqual Vale? The United Nations’

tion (TLO?) Convention

Convention on the Flimination of Al Forms of Discrimination against Women® was ratified in 1983 and the ILO
Convention Concerning Fqual Opportuni
Responsibilities*
Work was adopted in 1998,

v and Fgual Treatment for Men and Women Workers: Workers with Family
nciples and Rights at

was ratified in 1990. In addition, the 1LO Declaration on Fundamental Pr

This body of international law and policy patially explains why the SDA has general support amongst
Australia’ organisations. Through the representation of ACCI and the
International Organisation of Employers, busin
international standard-setting on discrimination law.

representative  busine:

organisations have participated in the process of

DISCRIMINATION LAW AND REGULATORY REFORM

In 2002, Australia’s leading employer bodies combined to produce a joint statement on reforming
employment law — including discrimination law — under the auspices of the ACCT Modern Workplace:
Modern Future 2002-2010 Blucprint (‘Blueprint).

Inappropriate regulatory intervention, even if well intended, can frustrate the achievement of broader
cconomic, social and industrial objectives, such as the pursuit of full employment. Over-regulation and
inappropriate or inexact regulation must be resisted.

The Blugprint outlined broad principles that employers generally apply when dealing with discrimination
policy and practice, including the SDA. On the question of employment regulation, the Blueprint argued

that:
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cope and content of employment regulation is the combined accumulation of la
many decades by parliaments, governments and industrial tribunals

based on the disputes and
circumstances of the day:

ad-hockery® has characterised the regulation-making process

and, in qualitative terms, regulation has
far 100 ofien characterised employes

s according o the worst possible form of conduct. As a general
rule, this is not the correct approach to labour market regulation;
o policy makers with a predilection for legislative and judicial solutions usually underestimate the

capacity and goodwill of Au rs and workers

stralian manage t0 sort things out for themselves;

s of the activities of a miniscule

® one should not approach a response to employment law on the ba
minority of people; and

o there is no significant mechanism in place that effectively and systematically revises the regulatory
content of the system once regulation is enacted

These observations are directly relevant to employer attitudes to the SDA. Specifically on the issue of
discrimination policy the Blgprint noted that:

seck to

Employers are subject to both federal and state anti-discrimination laws. Employers do not

conduct busines: However, the

operations or employment practices on a discriminatory ba
regulation of employment practices by discrimination law raises multiple issues of public policy that

can, if the law fails to properdy take into account the interests of industry, unduly and

inappropriately impede legitimate business decisions and employment practices

Multiple regulatory jurisdictions
dis
Warkplace Relations Act 1996 (eg, the form of awards, unlawful dismissal etc). This proliferation of

create muliiple regulatory obligations. There are also anti-
timination provisions in non-discrimination statutes at the federal level, including in the

obligations can be confusing and challenging to employers

Unlawful discrimination is not an acceptable human resource practice, does not constitute an
appropriate basis for human resource decision-making, and is contrary to the interests of business

Workplaces are not appropriate venues for experimentation in social policy. In framing law, it

should be recognised that private sector workplaces are private businesses where work is performed
under private contracts of employment.”

OBJECTIVES IN REVIEWING THE SEX DISCRIMINATION ACT

Should the SDA be reviewed by the federal government or Parliament, the Bluprint advocates six

objectives from an employer perspective:
1. discrimination law should be clearly expressed so that employers can readily identify their obligations,

whether under one or multiple regulatory systems;

employers should be protected from ‘double jeopardy’. Dis
muliiple claims in different jurisdictions based on the same conduct. Discrimination law s

rimination law should not permit

hould not
permit claims in discrimination tribunals which are within the lawful jurisdiction of industrial
tribunals;

5. discrimination law should, in certain cases only, apply the concept of fndirect discrimination’ to
employment and workplace policy and practices. The concept of indirect discrimination does not

always provide the regulatory certainty required by employer,
4. any proposed extensions of discrimination law to include new grounds

, especially small business;

or to extend and vary the

application of existing law, should be examined under the principles for regulation review;





[image: image5.png]discrimination law should not impede legitimate business decisions, such as decisions to employ, not
to employ, to advertise for employment, to discipline or terminate employment on lawful grounds, to
undertake redundancies and restructuring, and to measure or reward employee productivity or
performance; and

6. there should be a greater emphasis on education, promotion and problem

anctions in the implementation of discrimination law in employment.®

solving, and less emphasis

on

A particular aspect of any review should be the complaint and compliance processes under the SDA
Generally speaking, the Human Rights and Equal Opportunity Commission and the Sex Discrimination
Commissioners have, over the life of the Act, put in place reasonable arrangements for conciliation and

complaint management, and have balanced these against the need for education and awareness-raising

However, employers continue to be exposed to the *

ompensation mentality” that is created by a ‘rights

based” complaint system. Like unfair dismissal laws, a complaint can be made by an aggrieved employee
irrespective of whether the employer has breached the law or not. The costs of defending the business
against complaints are high, especially for small and medium-sized employers. Apart from the pressure to

make pay-outs that arises from views expres
adverse publicity create an environment where an employer who may not have breached the $D-A

ed by conciliators, the risks of continued litigation and

nonetheles

s fecls compelled (o offer monetary compensation simply to dispose of the matter. This is a
poor public policy outcome and should be a matter considered in any statutory review

DIRECT AND INDIRECT DISCRIMINATION

rimination. In the SDA context, it is well

Employers have very litle dispute with the concept of direct dis
understood and supported.

However indirect discrimination is an area of greater concern. This is not because indirect discrimination
is not as unacceptable a practice as direct discrimination, but because of difficulties with the application of
the concept. In particular, some decisions of tribunals and courts have applied discrimination law o
conduct not originally thought to have been covered, with attendant uncertainty thereby being created for
busines

policy, management and planning.

has also been noted by commentators on the topic:

the notion of indirect discrimination has ... significant implications for policy making. [One] ... is
10 show that treating different people in the same way, without due consideration for the specific
circumstances or context of the disadvantaged, may, in some instances, perpetuate or even decpen
existing inequalities instead of reducing them. This implies that, in some cases

, giving effect to
equality means treating different people differently.”

As a 1 of cases of indirect discrimination to

sult, industry needs to keep a close eye on the outcome:
ensure that business practices and polices will not be challenged for being in breach of the SDA or other
diserimination legislation.

EXEMPTIONS

The SDA contains a range of exemptions, many of which are well established. The ‘genuine occupational
qualification’!” exemption is a fundamental one — and logically s

s as a qualification to the policy of the
Act that employment should be based solely on merit.

As the scope of discrimination law varies according (o changes in our society and labour force, so must
the nature of the exemptions provided for in the SDA. Industry looks to policy-makers to ensure that
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exemptions are provided which reflect accepted forms of commercial conduct or in ca
clear public benefit, whilst not disturbing the fundamental underpinnings of the Act.

EDUCATION CAMPAIGN

As is the case with the primary discrimination provisions of the DA, employers and employees are

increasingly aware of community intolerance to the practice of sexual haras

unlawful by the SDA.

ment in the workplace, made

Whilst most employers and employees deal with sexual harassment issues in a common sense fashion,

these issues must be pro-actively managed. Reasonable steps should be taken in advance to prevent their

occurrence. The 2004 report of the federal Sex Discrimination Commissioner on sexual harassment

provided a timely insight into the nature and extent of sexual harassment in workplaces.!! Tt found

examples of significant alleged breach, despite there being a relatively small population which has

ual haras

experienced ment in the past five years

These findings
However, they underline a continuing role for the SDA and the importance of taking reasonable steps to

should not be used to tar all employers, managers, or workplaces with the same brush

prevent sexual harassment. They also underline the need for business managers to intervene at an early

stage in cases of known or suspected harassment. A key focus in this regard should be continuing
workplace information, education and awareness-raising. This is particularly important given the

increasing mobility of the labour force and increas as well as the number of new

ng participation rat

businesses commencing cach year.

THE SEX DISCRIMINATION ACT AND BUSINESS MANAGEMENT

The SDA not only imposes obligations on employers, but also makes employers vicariously liable for the
(unlawful) conduct of employees.!2 Whilst the public policy basis for this proposition is gencrally
understood, it remains controversial — particularly as courts and tribunals extend employer liability beyond
the requirement to take all ‘reasonable steps” to meet their obligations and into the realm of responsibility
for the unknown, the uncontrollable or even the unknowable

Further, other mandatory requirements which impact on employment can compromise the operation of
the SDA. For example, employment laws that make it hard for employes ack staff for

s to discipline or
sexual misconduct or privacy laws that stop employers from controlling employee misuse of technology, >
serve to compromise the capacity of management o climinate sexual harassment and sex discrimination
from the workplace

stent me:

Policy-makers need (o ensure that they are providing cons
The basic proposition is this — if dis

sages to employers and employees

rimination law is to make employers liable for any (mis)conduct that
oceurs in a workplace context, then employers are entitled to demand that other (workplace relations,

dismissal or privacy) laws do not compromise the right of employers to manage their businesses in a way

that eliminates such conduct or the risk of it occurring.

MULTIPLE DISCRIMINATION LAWS

One untesolved issue that confronts business is the multiplicity of sex discrimination (and anti-
discrimination) laws existing within cach Australian jurisdiction as well as across the different
jutisdictions

This multiplicity of regulation creates uncertainty and confusion, adds to regulatory cost,

transactional costs s rise to forum

imposes shopping and is generally a poor public policy outcome.
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leapfrogging the other is not a sound basis for public policy or law-making.

A related, and not less complicating factor, is the e:

istence of multiple discrimination laws in the one
jurisdiction. For

sample, apart from the SDA regulating discrimination in employment, other
s the Workplace Rel 11996 (Cih) (WRA) cover the very
of objects and in terms of substantive prov

Commonwealth laws such a

tions

ame ground,

both in term: Both sets of laws

sions

create mandatory
obligations for employers on the same issue, vet may not enact the same substantive provisions,
exemptions, remedies or processes

Aus

ralian policy makers have not grappled with this issue in a discrimination law context, but need to do

50 as our economy has not only a national focus but is also part of a global ecconomy that does not

ate borders,

recognis
USE OF DISCRIMINATION LAWS FOR EXTRANEOUS PURPOSES

An additional area of concern for Australian employers is the use of the SDA and its emerging
jurisprudence as a basis for establishing cconomy-wide regulation of new employment standards through
workplace relations law

In 2004, this is a real and pressing issue given that the Australian Council of Trade Unions commenced a
national test case in the Australian Industrial Relations Commission in 2003 which secks to introduce five
new national employment standards based, in part, on the prohibition of discrimination against workers
with “family responsibilities’ under the PR and the combined jurisprudence of fede

tribunals and courts when dealing with the SD1 and its State equivalents

al and State

e law

For employers, this is a worrying development. The SDA sets out certain legal obligations. C
pursuant to the Act is based on the application of the statute to the particular facts of each case. Use of

the Act in a way that would impose the orders made against one employer acting unlawfully upon the
bulk of employers
employment law is made. It also ris

acting lawfully is an unwelcome extension of the basis on which cconomy-wide

s undermining the confidence of industry in the SDA if employers
see it being used as a platform to impose additional employment obligations that go beyond the regulation

of gender-based dis

riminatory conduct
CONCLUSION

The general approach of Australian employers and of representative business organisations is to support
the continued operation of the SDA, but to do so with a constructively critical eye on its operation and
with a mind to encouraging regular review

For its part, ACCI supports the principle of equal opportunity and non-discriminatory workplace policies
and practices. Support for these principles does not, however, mean a blank cheque for regulatory

intervention or additional regulatory intervention. Regulation should only be introduced where there is

demonstrated need and where alternatives to

gulation have failed.

Both social and economic conditions are bringing industry closer to a realisation that policies and

practices that are non-discriminatory enhance labour market participation and underpin the contemporary

business case. Balanced and workable laws providing remedics against discriminatory conduct have a part

c;

to play, but education should be the priority for regulators rather than a narrow focus on punishment and
court-enforced compliance.





[image: image8.png]Busing

is also aware that the community expe : corporate

ctor to take its non-discriminatory
obligations seriously, in word and in deed.

In turn busine:

s the community, through its legislators and regulators, to apply a common s

se.

balanced and reasonable set of standards against which business performance on discrimination matters

can be judged.
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ATTACHMENT B:
Note: is attached as separate document.
ATTACHMENT C:
SAMPLE OF AN AGREEMENT WHICH INCLUDES LEAVE ENTITLEMENTS FOR SAME-SEX PARTNERS

	AGREEMENT
	RELEVANT CLAUSES

	Harvest Fresh Cuts Pty Ltd Certified Agreement 2001 (AG813706 PR914240)

	39.1.5 The entitlement to use sick leave in accordance with this clause is subject to:- 

(a) The employee being responsible for the care of the person concerned. 

(b) The person concerned being either: 

(i) a member of the employee's immediate family; or 

(ii) a member of the employee's household. 

(c) The term "immediate family" includes: 

(i) a spouse (including a former spouse, a defacto spouse and a former de facto spouse, a spouse of the same sex) of the employee; and 

(ii) a child or an adult child (including an adopted child, an ex-foster child, a stepchild, or an ex-nuptial child), parent, grandparent, grandchild or sibling of the employee or spouse of the employee. 

40.3 Maternity Leave 

40.3.1 Nature of leave - 

Maternity leave is unpaid leave. 

40.3.2 Definitions - 

For the purposes of this clause: 

… 

(d) "Spouse" includes a defacto spouse, including a spouse of the same sex or a former spouse.

40.4.3 Eligibility for Parental Leave - 

An employee, upon production to the employer of the certificate required by subclause 40.4.4, shall be entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the time of confinement of the spouse. 

(b) A further unbroken period of up to 51 weeks in order to be the primary caregiver of a child provided that such leave shall not extend beyond the first child's birthday. 

This entitlement shall be reduced by any period of maternity leave or adoption leave taken by the employee's spouse and long paternity leave shall not be taken concurrently with that maternity leave or adoption leave.   The employee must have had 12 months continuous service with that employer immediately preceding the date upon which they proceed upon either period of leave.

40.4.4 Certification - 

At the time specified in subclause 40.4.5 the employee must produce to the employer: 

(a) A certificate from a registered medical practitioner which names the spouse, states that she is pregnant and the expected date of confinement or states the date on which the birth took place; 

(b) In relation to any period to be taken under provision (b) of subclause 40.4.3, a statutory declaration stating: 

(i) The period of paternity leave to become the primary caregiver of a child; 

(ii) Particulars of any period of maternity leave sought or taken by the spouse;   and 

(iii) For the period of paternity leave not to engage in any conduct inconsistent with the contract of employment. 

40.5 Adoption Leave 

40.5.1 Nature of Leave -

Adoption leave is unpaid leave and refers to short adoption leave or long adoption leave. 

40.5.2 Definitions - 

For the purposes of this clause - 

…
(e) "Spouse" includes a de facto,. spouse including a spouse of the same sex as the employee and a former spouse. 




ATTACHMENT D: 
TABLE OF LEAVE ENTITLEMENTS UNDER STATE LAWS

	State
	Legislation
	Type of Leave
	Provision for Same-Sex?

	1. QLD


	Industrial Relations Act 1999 (Qld)
	Carer’s Leave
Bereavement Leave

Parental Leave
	Yes. Section 39, refers to “immediate

family” or household. Immediate

family is defined to mean:

immediate family includes—

(a) the employee’s spouse; and

(b) a child, ex-nuptial child, stepchild, adopted child, ex-foster child, parent, grandparent, grandchild or sibling of the employee or employee’s spouse.

Yes. Section 40 refers to the same entitlement as in carer’s leave.

No. Section 18 provides for parental leave and refers to the common law definition of “spouse”.

	2. SA


	Fair Work Act 1994 (SA)
	Carer’s Leave
Bereavement Leave

Parental Leave
	Yes. Schedule 3 refers to

“employee’s family”. In s 4,

“family” is defined to mean :
"family"—the following are to be regarded as members of a person's family— 

            (a)         a spouse; 

            (b)         a child; 

            (c)         a parent; 

            (d)         any other member of the person's household; 

            (e)         any other person who is dependent on the person's care; 

Yes. Schedule 3A refers to the same entitlement as in carer’s leave. 

No. Schedule 5 of the Fair Work Act 1994 (SA) provides for parental leave and refers to the “spouse” to include a “de facto spouse”.

	2. WA


	Minimum

Conditions of

Employment Act

1993

(WA)
	Carer’s Leave
Bereavement Leave

Parental Leave
	Yes. Section 20A refers to “member

of the employee’s family or

household”, defined to mean :

“ member of the employee’s family ” means any of the following persons — 

(a) the employee’s spouse or de facto partner; 

(b) a child for whom the employee has parental responsibility as defined by the Family Court Act 1997 ; 

(c) an adult child of the employee; 

(d) a parent, sibling or grandparent of the employee.

Potentially. Section 27 provides for paid bereavement leave, upon the death of 

(a) the spouse or de facto partner of an employee; 

(b) the child or step-child of an employee; 

(c) the parent or step-parent of an employee; or 

(d) any other person who, immediately before that person’s death, lived with the employee as a member of the employee’s family 

Yes. Section 33 refers to an employee’s “spouse or de facto partner”. The Department of Consumer and Employment Protection Government of Western Australia’s Parental Leave Obligations and Options: A Guide for Employers states that the “term partner is used in the MCE Act covers a defacto spouse or a same sex partner”.


	3. TAS


	Industrial Relations Act 1984 (Tas)
	Personal Leave

Parental Leave
	Section 47AF sets out paid personal leave Personal leave (which sick leave, carer’s leave and bereavement leave s 47AF(7). However, these separate leave provisions are not addressed.
Yes. 1. Schedule 2 sets out the entitlement to parental leave as follows:

2. Entitlement to parental leave 

(1) An employee is entitled to take parental leave for a period of up to 52 weeks for – 

(a) the birth of a child to the employee or the employee's partner; or 

(b) the placement of a child with the employee with a view to the adoption of the child by the employee. 

"Partner" means a partner within the meaning of the Relationships Act 2003. 

2. The Relationships Act 2003 (Tas)
ultimately defines a “partner” to

mean  “personal relationships”

which includes: 

(a) a significant relationship; or 

(b) a caring relationship. 

3. Same-sex couples could fulfill the criteria for a “significant relationship” and a “caring relationship”. 

	4. NSW

	Industrial Relations Act 1996 (NSW)
	Parental Leave
Parental Leave
	 No. Section 55  refers to "Paternity

leave" As: 

“leave taken by a male employee in

connection with the birth of a child of

the employee or of the employee’s

spouse. 

Yes. Test Case Standard:  The New

South Wales Commission, in its
State Personal/Carer’s Leave Case

August 1996 Standard Clause, at

1.1.3(ii)(d), included the following

clause which would allow a same

sex partner to specifically access

paid and unpaid carer’s leave: 

“a same sex partner who lives with the employees as a de facto partner of that employee on a bona fide domestic basis”
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� � HYPERLINK "http://www.acci.asn.au/WRBluePrintMain.htm" ��http://www.acci.asn.au/WRBluePrintMain.htm�





� Same-sex status issues are still being debated in various other areas, apart from financial and work related entitlements. See for example The Victorian Law Reform Commission’ Paper’ A.R.T., Surrogacy and Legal Parentage: A Comparative Legislative Review which provides a comparative legal analysis in regards to adoption, Assisted Reproductive Technology and surrogacy issues for same-sex couples.


<� HYPERLINK "http://www.lawreform.vic.gov.au/CA256902000FE154/Lookup/Assisted_Reproductive_Technology_and_Adoption/$file/ART_Surrogacy_and_Legal_Parentage.pdf" ��http://www.lawreform.vic.gov.au/CA256902000FE154/Lookup/Assisted_Reproductive_Technology_and_Adoption/$file/ART_Surrogacy_and_Legal_Parentage.pdf�>





�  New South Wales v Commonwealth (1975) 135 CLR 337, at 450-51; Simsek v MacPhee (1982) 148 CLR 636, at 641; Koowarta v Bjelke-Petersen (1982) 153 CLR 168, at 192-193; 211-212; 225-5; and 253; Kioa v West (1985) 159 CLR 550 at 570-571; Dietrich v The Queen (1992) 177 CLR 292, at 305; and Minister for Foreign Affairs and Trade v Magno (1992) 37 FCR 298, at 303


� For example, see the following awards: Optus Award 2000 (AW791916) at cl 21.5.3; Master Grocers’ Association Of Victoria Ltd And Australasian Meat Industry Employees’ Union Award 2003 (AW825500CRV) at cl 30.2.5; National Metal And Engineering On-Site Construction Industry Award 2002 (AW816828CRV) at 31.2; Australian Human Resources Institute Award 2004 (AW837821) cl 20.2 provides for same-sex couples to access parental leave. 


� As at the time of writing, the High Court has reserved its judgement on an application to declare parts of the Act invalid: State of New South Wales & Ors v Commonwealth of Australia (S592/2005;  P66/2005; A3/2006; B5/2006; B6/2006; S50/2006; M21/2006 Date heard: 4-5, 8-11 May 2006, Gleeson CJ, Gummow, Kirby, Hayne, Callinan, Heydon and Crennan JJ).


� The WR Act also covers employees in Victoria and the States and Territories.


� See s 659.


� These minimum conditions of employment are: a maximum of 38 ordinary hours of work per week; four weeks of paid annual leave (with an additional week for shift workers); ten days of paid personal/carer’s leave (including sick leave and carer’s leave), with provision for an additional two days of unpaid carer’s leave per occasion and an additional two days of paid compassionate leave per occasion; and 52 weeks of unpaid parental leave (including maternity, paternity and adoption leave).


� The Standard will generally apply to all employees who are employed by: trading, financial and foreign corporations (constitutional corporations); employers in the Australian Capital Territory, the Northern Territory and Christmas and Cocos (Keeling) Islands;the Commonwealth, including its authorities; employers who employ waterside, maritime and flight crew employees (and their employees) in connection with interstate, overseas, inter-territory or state-territory trade and commerce; and employers in Victoria.


� See s 688 (Part 12, Division 6) which gives effect to the Family Responsibilities Convention and Workers with Family Responsibilities Recommendation.


� Section 302.


� Section 172(2).


� This could include federal awards or State awards. Some State awards have become a ‘notional agreement preserving a state award’ (or NAPSA). 


� Section 529.


� <www.wagenet.gov.au>


� This is defined in s.4(1) of the WR Act to mean any of the following state industrial statutes:  the Industrial Relations Act 1996 (NSW); the Industrial Relations Act 1999 (Qld)*; the Fair Work Act 1994 (SA); the Industrial Relations Act 1979 (WA), and the Industrial Relations Act 1984 (Tas). 


 * It is therefore relevant to note that the Queensland’ Industrial Relations Act 1999 includes anti-discrimination provisions.


� � HYPERLINK "http://www.docep.wa.gov.au/lr/LabourRelations/Media/Parental_Leave_Guide.pdf" ��http://www.docep.wa.gov.au/lr/LabourRelations/Media/Parental_Leave_Guide.pdf� 
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