[image: image1.jpg]THE ALSO
FOUNDATION

)






Relationship Equality
Current Situation

Same Sex Relationships

Despite the fact that several Australian States and Territories have extended or redefined the legal definition of non-married people living in committed relationships (most commonly de facto) to provide for equality between opposite sex and same sex relationships, the Federal Government has made no progressive moves to provide for relationship recognition or equality for same sex relationships.

Under the application of federal legislation, same-sex couples are prohibited from entering into marriage. The Marriage Act 1961 until recently had not specifically excluded same-sex couples. However, s.46 requires authorised celebrants to explain the nature of marriage to the parties as “the union of a man and a woman to the exclusion of all others, voluntarily entered into for life”. The Howard Government recently introduced and with the support of the Labor party passed the Marriage Legislation Amendment Bill 2004, which specifically excludes same-sex couples from entering into marriage. This Bill also ensures that same-sex marriages entered into overseas can not be legally recognised in Australia.

As a consequence of the failure of federal legislation to recognise same-sex relationships, access to the Family Court is very limited. Same-sex couples cannot utilise the mediation procedures of the Family Court or obtain resolution to property disputes upon the breakdown of a relationship.

Same sex couples within Australia have no presumptive ‘de facto’ recognition under federal legislation and are deigned access to legal protection, recognition, services and benefits; rights which are enjoyed by opposite sex couples.

Bisexual relationships

Bisexual people while living in an opposite sex relationship obviously fall within the legal definitions and protections offered within Federal Legislation. There is however no legal recognition or protections for bisexual people living in same sex relationships or in multiple partner relationships. Polyamorous relationships are not recognised under Federal law. Section 94 of the Marriage Act 1961 specifically outlaws bigamy.

Transgender

In October 2000, the Family Court passed a landmark judgment in the Re. Kevin case, recognising that Kevin, a post-operative female to male transsexual, be considered a man for the purposes of marriage and therefore his marriage to his wife Jennifer was valid. While this decision represents a breakthrough for transgender people, it did not decide that all transsexuals could marry, but that specific circumstances such as self-perception and sex re-assignment surgery would be considerations in determining someone’s sex for the purpose of marriage. Despite this, there is no automatic legal definitions within Federal legislation to support this finding.
Legislative Reform:

1) Every Commonwealth Act that refers to de facto, spouse or partner (outside of the exclusive realm of marriage) must be redefined to provide equal recognition regardless of sexuality.

2) All Federal legislation should use consistent relationship terminology that is inclusive of relationships irrespective of gender and sexual orientation. Every Commonwealth Act that excludes same-sex relationships from their ambit must be amended to ensure that the legislation is non-discriminatory and recognises same-sex relationships in a way that ensures equality to heterosexual relationships.

3) Every Commonwealth Act that allows for presumptive heterosexual de facto recognition must be extended to equally include same-sex relationships. Federal legislation should reflect the reality of same-sex relationships and work presumptively to protect the equitable rights of all people in committed relationships. 

4) It is recommended that the Federal Government through community consultation look to establish a relationship registration scheme, which at minimum, provides a voluntary process for same-sex couples to register their relationships. The possibility of a registration scheme that extends to include other significant relationships should be considered, such as polyamorous relationships and carer relationships. The Tasmanian model set out in the Relationships Act 2003 could serve as a useful guide for creating an appropriate Federal system. Tasmania took a ground-breaking approach by recognizing non-conjugal relationships, thus allowing people that are not in sexual or domestic relationships to register relationships which may be based in companionship or care. A relationship register should allow people to prove the existence of a significant relationship without the imposition of requirements such as cohabitation or economic interdependence. A register would provide people with a demonstrable legal status. Any relationship registration scheme would need to be carefully monitored, with appropriate privacy and confidentiality safeguards.

5) The Federal Government should progressively seek to rectify the current discriminatory practices in relation to marriage, which currently excludes all same-sex couples from entering into a union of marriage. The Marriage Act 1961 now specifically excludes same-sex couples from marriage, the Federal Parliament should look to amend this legislation to ensure same-sex relationships are treated equally in relation to marriage. Although some sections of the community do not believe in marriage because of its religious connotations, it is an issue of equality and citizenship that, while marriage exists, it should be available without discrimination to all people within Australia. The Federal Government must ensure that all the citizens of Australia are equal before the law and grant same-sex couples the right to marry.

6) Cohabitation should no longer be a requirement to demonstrate that a legally recognised personal relationship exists. All Commonwealth legislation which recognises de facto relationships should remove the requirement of parties to cohabit, yet cohabitation may still be used as one of many indicia to determine whether a significant personal relationship exists.

Policy Reform:
a) It is recommended that the Federal Government review the legal status of transgender people in relation to marriage. The current legislation is ambiguous on this issue. While there have been positive developments where the marriage of transsexual people were recognised by the courts, there is need for this area of law to be clarified with legislation to ensure that transgender people are not discriminated against in this area.
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