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1. The Australian Human Rights Commission was granted leave to intervene in this proceeding on 29 August 2011 pursuant to s 92(1) of the Family Law Act 1975 (Cth) (Family Law Act) and s 11(1)(o) of the Australian Human Rights Commission Act 1986 (Cth) (AHRC Act).
2. Pursuant to s 11(1)(o) of the AHRC Act, the Commission has the function of intervening in proceedings that involve human rights issues, where the Commission considers it appropriate to do so and with the leave of the court hearing the proceedings, subject to any conditions imposed by the court.
3. The phrase ‘human rights’ is defined by s 3 of the AHRC Act to mean the rights and freedoms recognised in the International Covenant on Civil and Political Rights, declared by the three Declarations appearing at schedules 3 to 5 of the AHRC Act, or recognised or declared by any relevant international instrument.  
4. A ‘relevant international instrument’ is one in respect of which a declaration under s 47 of the AHRC Act is in force.  On 22 October 1992, the Attorney General made a declaration under s 47 that the Convention on the Rights of the Child (CRC)
 is an international instrument relating to human rights and freedoms for the purposes of the AHRC Act.

5. The Commission considers that this proceeding engages a number of rights under the CRC which are dealt with in more detail below.  These include:
5.1. the rights of children to be protected against all forms of discrimination on the basis of the status of their parents, legal guardians or family members;

5.2. the rights of children to such protection and care as is necessary for their well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for them;
5.3. respect for the responsibilities, rights and duties of parents, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of their rights;
5.4. recognition of the principle that parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child;
5.5. particular substantive rights, including:

5.5.1. the right to acquire a nationality;

5.5.2. the right to enjoyment of the highest attainable standard of health and to facilities for the treatment of illness;
5.5.3. the right to maintenance from the child’s parents or other persons having financial responsibility for the child. 
6. These submissions deal with:

6.1. the determination of the best interests of a child born as a result of a surrogacy arrangement;

6.2. how the rights of the surrogate mother should be addressed in the context of an application for parenting orders;

6.3. whether the Court should make findings about the identity of the children’s parents.
7. The submissions that the Commission seeks to make can be summarised as follows:

7.1. Where all parties to a surrogacy arrangement consent to particular parenting orders, the court may more confidently find that it is in the best interests of the child for such orders to be made.

7.2. In assessing evidence of the consent given by a surrogate mother to proceedings of this nature (particularly where the surrogate mother is not available to give evidence in person), the Commission submits that it is important for independent evidence (including, for example, from a family counsellor) to be obtained of her views so that the court can be satisfied that her expressed consent is free and informed consent.

7.3. Ideally, such evidence would include:

7.3.1. confirmation that legal advice and counselling were provided to the surrogate mother prior to entering into the surrogacy arrangement;

7.3.2. confirmation that the surrogacy arrangement was entered into before the children were conceived;

7.3.3. confirmation that the surrogacy arrangement was made with the consent of the surrogate mother;

7.3.4. evidence after the birth of the children of the views of the surrogate mother about the orders sought in the proceeding and what relationship, if any, she proposes with the children;

7.3.5. if the children have been granted visas to come to Australia, evidence of the participation by the surrogate mother in an interview with immigration officials prior to the grant of the visas, and the views expressed by her during this interview.
7.4. In the present circumstances, it appears open to the Court to find that Mr Ellison
 is the father and a parent of the two children the subject of these proceedings.

7.5. Important rights would accrue to the children under Australian law, and as recognised in the CRC, if Mr Ellison is recognised as being their parent.  These rights include rights relating to citizenship, migration, medical treatment, intestacy and child support.  The Commission submits that it would be contrary to the rights of the children for Mr Ellison not to be recognised as a parent where the evidence supports such a finding.

7.6. It does not appear that the applicant parents have an alternative way in which their relationship with their children can be recognised under either the Surrogacy Act 2010 (Qld) or the Adoption Act 2009 (Qld), without a finding of parentage being made by this Court.

7.7. This Court should not refuse to recognise Mr Ellison as a parent only because the surrogacy arrangement entered into may have been unlawful under Queensland law.

7.8. The Commission submits that if the Court is satisfied that Mr Ellison is a parent, it should make this finding and that the question of what parenting orders are appropriate should be assessed in the light of this finding.  However, if there is no finding that Mr Ellison is a parent, but that he is a person concerned with the care, welfare and development of the children, it would still be open to the Court to make parenting orders in the form sought by the applicants.  There is no presumption that parenting orders should be made in favour of parents (as opposed to another person concerned with the care, welfare or development of the child).  

Factual background

8. The following factual background is taken from the parenting plan, the affidavits filed on behalf of the applicants and documents produced on subpoena […].  
9. […]  Mr Ellison and Ms Solano are married and live together in Queensland.
10. […]  [T]he applicants travelled to Thailand for the purpose of investigating having children through a surrogate.  They were assisted by IVF medical practitioners at [name of clinic] (the clinic).
11. Ms Karnchanit is a citizen of Thailand.  She agreed to act as a surrogate mother for the applicants.  In her affidavit sworn [date] she says that at the time she agreed to act as a surrogate, she was single and not living in a de facto relationship.  However, in [an earlier document] it appears that Ms Karnchanit reported being in a de facto relationship […].
12. Mr Ellison provided sperm which was used to fertilise an egg provided by an egg donor chosen by the clinic in consultation with the applicants.  Ms Karnchanit was implanted with the resulting embryo.
13. In January 2011, Ms Karnchanit gave birth to twins […].  The children were placed in the care of the applicants.  
14. […]  [T]he children travelled to Australia and are now living with the applicants.

Orders sought
15. The applicants seek the following parenting orders in relation to the children:

15.1. The children live with the applicants.

15.2. The applicants have equal shared parental responsibility for making decisions on both day to day and long-term issues relating to the children.

16. A number of questions arise for determination by the Court in the context of this application.  The primary question for the Court is whether it would be in the best interests of the children for the parenting orders to be made.  In making this determination, the Commission submits that the circumstances of this case make it important for the Court to be satisfied that Ms Karnchanit has given her free and informed consent to these orders. 

17. A subsidiary question, but one that is important for the rights of the children, is whether the Court should make a finding that Mr Ellison is a ‘parent’ of the children for the purposes of the Family Law Act.
Whether parenting orders should be made

Best interests of the child 

18. In dealing with actions involving the interests of children, the Family Law Act and the CRC share a common underlying principle, namely that the best interests of the child shall be a primary consideration.  This is evident in Art 3(1) of the CRC which provides that:
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

It is also evident in s 60CA of the Family Law Act which applies in circumstances such as the present where an application is made for parenting orders, and which provides that:

In deciding whether to make a particular parenting order in relation to a child, a court must regard the best interests of the child as the paramount consideration.

19. It is well settled that, as a general proposition, legislative provisions that are ambiguous are to be interpreted by reference to the presumption that Parliament did not intend to violate Australia’s international obligations.
  
20. The requirement of ambiguity has been interpreted broadly; as Mason CJ and Deane J observed in Teoh:

there are strong reasons for rejecting a narrow conception of ambiguity.  If the language of the legislation is susceptible of a construction which is consistent with the terms of the international instrument and the obligations which it imposes on Australia, then that construction should prevail.

21. The principle that legislation is to be construed so as to give effect to, and not to breach, Australia’s international obligations assists in minimising the risk of legislation inadvertently causing Australia to breach international law.  Any breach of international law occasioned by an Act of Parliament ought to be the result of a deliberate decision by Parliament.  To this end, where a construction that is consistent with international law is open, that construction is to be preferred over a construction that is inconsistent with international law.

22. There are a number of articles of the CRC that are relevant to determining the best interests of the child in the present proceeding.  

23. As a starting proposition, Art 2(2) of the CRC relevantly provides that State Parties shall take all appropriate measures to ensure that children are protected against all forms of discrimination on the basis of the status of their parents, legal guardians or family members.  The Commission submits that children born of surrogacy arrangements should not be subjected to a disadvantage or detriment as a result of any difference in legal status conferred on their parents or guardians. 
24. Secondly, there are a number of articles of the CRC that deal with particular rights that involve the relationship between children and their parents or guardians.  For example: 

24.1. States parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures (Art 3(2)).

24.2. States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of their rights (Art 5).

24.3. States Parties shall use their best efforts to ensure recognition of the principle that both parents have common responsibilities for the upbringing and development of the child.  Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child.  The best interests of the child will be their basic concern (Art 18(1)).

25. These rights recognise the importance of parents in safeguarding the interests of children.  However, the language used in the CRC is not limited to parents, and recognises that in some circumstances these responsibilities will also fall on other legal guardians.
26. Subdivision BA of Div 1 of Part VII of the Family Law Act sets out how the best interests of the child are to be determined for the purposes of the Family Law Act.  There are a number of aspects of this subdivision that focus in particular on the relationship between children and their parents.  For example:

26.1. As noted above, the Court must regard the best interests of the child as the paramount consideration in making a particular parenting order (s 60CA).  This reflects Australia’s obligations under Art 3(1) of the CRC.  
26.2. In determining what is in the child’s best interests, one of the two primary considerations is the benefit to the child of having a meaningful relationship with both of the child’s parents (s 60CC(2)(a)).

26.3. Additional considerations in determining what is in the child’s best interests include:

26.3.1. the nature of the relationship of the child with each of its parents (s 60CC(3)(b)(i)); and

26.3.2. the likely effect on the child of any separation from either of his or her parents (s 60CC(3)(d)(i)).

26.4. When making a parenting order, the court must apply a (rebuttable) presumption that it is in the best interests of the child for the child’s parents to have equal shared parental responsibility (s 61DA(1)).

27. However, there is no general presumption that orders be made in favour of parents, and s 65C (dealing with who may apply for a parenting order) does not prescribe a “hierarchy of applicants”.
  In Aldridge v Keaton (2009) 42 Fam LR 369 at [60], the Full Court referred with approval to comments of a previous Full Court in Re Evelyn (No 2) (1998) 23 Fam LR 73 that, while the fact of parenthood is an important and significant factor in deciding on an appropriate parenting order, there is no presumption in favour of a biological parent.  Rather each case must be decided on its particular facts with the welfare of the child the paramount consideration.  The Court stated:

… the Act in its present form enables a court dealing with a parenting application the flexibility to recognise and accommodate “new” forms of family, including families with same-sex parents, when making orders which are in the best interests of a child who is part of such a family.  …

Children who have been brought up in these new forms of family may be children who fall within s 60H.  …  More commonly, they may have been conceived as the result of a private agreement with a known donor and without formal consent documentation.  These children’s best interests are the paramount consideration to be taken into account, not the circumstances of their conception or the sex of their parents.  

In summary, in dealing with any parenting application by a person interested in the care, welfare or development of a child, a court will determine that application applying the relevant provisions of Part VII to determine whether making (or not making) a parenting order would be in the child’s best interests.

28. For the reasons set out later in these submissions, the Commission submits that Mr Ellison should be recognised as a parent and that the question of what parenting orders are appropriate should be assessed in the light of this finding.  However, there is no presumption that parenting orders should be made in favour of parents (as opposed to another person concerned with the care, welfare or development of the child).  Even if there is no finding that Mr Ellison is a parent, the applicants each have standing to make the current application for parenting orders as persons concerned with the care, welfare and development of the children.  
29. The Family Report writer has filed a report indicating her view that:
29.1. […].

29.2. […].
29.3. […].
29.4. […].
30. Where all parties to a surrogacy arrangement consent to particular parenting orders the court may more confidently find that it is in the best interests of the child for such orders to be made.  It is therefore important for the Court to have sufficient evidence before it to satisfy itself of the position of the surrogate mother.
Views of the surrogate mother

31. In all Australian jurisdictions, commercial surrogacy arrangements are prohibited.  Some jurisdictions (including Queensland) purport to give this prohibition extraterritorial effect.
  One reason for the prohibition of commercial arrangements appears to be a concern to ensure that surrogate mothers are not subject to coercion, undue influence or exploitation.
 

32. A number of safeguards are provided by legislation in each Australian jurisdiction to ensure that the rights of the surrogate mother are adequately protected in surrogacy arrangements.  Some of these safeguards include the following (with reference to the Surrogacy Act 2010 (Qld)):

32.1. the arrangement was made after the surrogate mother (and her spouse, if any) obtained independent legal advice about the surrogacy arrangement and its implications (s 22(2)(e)(i));

32.2. the arrangement was made after the surrogate mother (and her spouse, if any) obtained counselling from an appropriately qualified counsellor about the surrogacy arrangement and its social and psychological implications (s 22(2)(e)(ii));

32.3. the arrangement was made with the consent of the surrogate mother (and her spouse, if any) (s 22(2)(e)(iii));

32.4. the arrangement was made before the child was conceived (s 22(2)(e)(iv)).

33. Each of these matters is also contained in the list of draft surrogacy principles developed by the Standing Committee of Attorneys-General (SCAG).
  The draft surrogacy principles were endorsed by the SCAG in November 2009 and referred to the Australian Health Ministers’ Conference and the Community Services Ministers’ Conference to consider.  Discussion of the draft surrogacy principles by the Health and Community Services Ministers has been deferred until 2012.
34. To the extent that information is available about each of these matters, the Commission considers that it should be provided by applicants for parenting orders in proceedings such as the present. 

35. The Commission considers that it is important to ensure that the consent given by a surrogate mother to a surrogacy arrangement and any subsequent parenting orders is a free and informed consent.  There are a number of ways in which applicants can assist the Court to reach such a finding, and the Commission recommends that applicants be encouraged to use them all.

Affidavit evidence from the surrogate mother

36. Evidence can be given by the surrogate mother herself.  In this case, the surrogate mother Ms Karnchanit has filed an affidavit.
  She deposes that:

36.1. […];

36.2. […];

36.3. […];

36.4. […];
36.5. […].

37. In this case, the surrogate mother is unrepresented.  An affidavit from her has been prepared in English by the solicitors for the applicants and filed on behalf of the applicants.  The affidavit is accompanied by a further affidavit from a translator who deposes to translating and reading to Ms Karnchanit each of the documents described in her affidavit.  

38. As noted in paragraph 11 above, there is possibly a conflict between her affidavit sworn [date] in which she claims to be single, and that at the time of the artificial conception procedure she was single and not living in a de facto relationship, and [an earlier document], in which it appears that she reported being in a de facto relationship […].

39. While an affidavit from the surrogate mother is important and valuable in cases of this nature, in the Commission’s view other independent evidence of the views of the surrogate mother should be obtained, where possible.

40. Given the nature of international surrogacy arrangements, it is unlikely that a surrogate mother will be available to give evidence in person.  This limits the ability to test the evidence given by her in affidavit form.  If reliance is placed solely on evidence given by a surrogate mother in the form of an affidavit prepared by the solicitors for the applicants, over time such affidavits may be prepared in a pro forma way and may not be sufficiently robust for the Court to satisfy itself of matters relating to consent (both to the surrogacy agreement itself and to the parenting orders sought).

Independent evidence of the views of the surrogate mother

41. The Commission considers that it is appropriate for the Court to have evidence of independent engagement with the surrogate mother that deals directly with her views about the surrogacy agreement, the parenting orders sought, and any expectations she has about future contact with the subject children.  Two ways in which this could be done that are relevant to the present proceeding are:

41.1. engaging a family consultant to confer with the surrogate mother; and

41.2. tendering evidence about the process by which the children, who are now in Australia, obtained […] visas.

42. On [date], the Court directed that the family consultant appointed by the Court to prepare a report pursuant to s 62G(2) of the Family Law Act confer with Ms Karnchanit in relation to:

42.1. her views about the orders sought by the applicants;

42.2. what relationship, if any, she proposes with the children; and

42.3. any other matter which in the view of the family consultant is relevant to the children’s welfare.

43. […].
44. Paragraphs 115 to 120 below deal with procedural advice given to ministerial delegates charged with approving the issue of visas to children born of international surrogacy arrangements.  Two relevant public interest criteria that are attached to a Child (Subclass 101) visa are criteria 4015 and 4017.
  These criteria are set out in Sch 4, Part 1 of the Migration Regulations 1994 (Cth) and are in the following terms:

4015
The Minister is satisfied of 1 of the following:

(a)
the law of the additional applicant’s home country permits the removal of the additional applicant;

(b)
each person who can lawfully determine where the additional applicant is to live consents to the grant of the visa;

(c)
the grant of the visa would be consistent with any Australian child order in force in relation to the additional applicant.



4017
The Minister is satisfied of 1 of the following:

(a)
the law of the applicant’s home country permits the removal of the applicant;

(b)
each person who can lawfully determine where the applicant is to live consents to the grant of the visa;

(c)
the grant of the visa would be consistent with any Australian child order in force in relation to the applicant.

45. In assessing whether these criteria are satisfied in international surrogacy cases, PAM 3 provides at [P A217.22] that:

In particular, it is also important to determine under local law who has parental responsibility for the surrogate child.  This may depend on whether or not the birth mother is married.  Although this will not affect the assessment of the child-parent relationship, it will be of particular importance in relation to meeting the parental responsibility (custody) public interest criteria 4015 and 4017.

46. The Commission understands that the Australian embassy in Thailand publishes guidelines for parents seeking to obtain a Child (Subclass 101) visa for a child born of a surrogacy arrangement in Thailand where there is a biological link to at least one of the intended parents.
  These guidelines provide that the following steps would need to be taken:

46.1. The child and the intended parent will be required to undergo DNA testing to establish a biological link between the intended parent and the child.

46.2. An interview with the surrogate mother (and her husband if she is married) is mandatory.  The interview will address the custody of the child and will be conducted in English and in Thai.  At the conclusion of the interview the surrogate mother will be asked whether she consents to the child migrating permanently to Australia with the intended parents.

47. […].
Whether parentage findings should be made
Previous decisions concerning surrogacy
48. There have been a number of judgments of this Court dealing with international surrogacy arrangements in which different approaches have been taken as to whether it was appropriate (or necessary) to make findings that the biological father is a ‘parent’ of any children born as a result of the arrangement.  Relevantly, in each of these cases, discussed below, the children were conceived overseas through an artificial conception procedure using the sperm of the applicant and (in most cases) an ovum donated by an anonymous woman who was not the surrogate mother.

49. Findings that the biological father was a parent were made in the following cases dealing with international surrogacy arrangements: 

49.1. Collins & Tangtoi [2010] FamCA 878 in which Loughnan J said at [16]:

In the circumstances here, even though no formal declaration is sought on behalf of the applicants, it seems to me that Mr Collins is the father of the children.  He is recorded on the birth certificate.  He is acknowledged by the person who, under Thai law is the mother of the children [the surrogate mother].  We have scientific evidence that the children are his [as a result of DNA testing].  In those circumstances I am comfortable that Mr Collins is the father of these children.

49.2. O’Conner & Kasemsarn [2010] FamCA 987 in which Ainslie-Wallace J said at [21]:

What is clear beyond doubt in this case is that the applicant provided his genetic material through IVF and is the biological father of the children.  I am satisfied that he is a parent in the sense of having ‘begotten’ the children.

49.3. McGee & Duchampes [2010] FamCA 1230 at [8] and [13], although this finding proceeds from the mistaken assumption that South Africa is a prescribed overseas jurisdiction for the purposes of s 69R of the Family Law Act where in fact no jurisdictions have been prescribed.

49.4. Dennis & Pradchapet [2011] FamCA 123, where Stevenson J made the finding based on: 

· DNA testing establishing the applicant as the biological father of the child;

· the applicant being registered as the father on the child’s Thai birth certificate;

· the applicant assuming the role of father almost immediately after the child’s birth;

· the applicant’s intention to provide ongoing care and support for the child; and 

· the fact that neither the surrogate mother nor the anonymous egg donor intended to play a role in the child’s life.  

49.5. McQuinn & Shure [2011] FamCA 139 at [44], dealing with an altruistic surrogacy arrangement in Alberta, Canada, entered into in accordance with Alberta law.
49.6. Ronalds & Victor [2011] FamCA 389 at [8], dealing with a surrogacy arrangement in India.

50. In two cases dealing with surrogacy arrangements in Victoria, Brown J made declarations under s 69VA of the Family Law Act that the biological father was a parent.  These cases were Raines & Curtin [2007] FamCA 1295 and King & Tamsin [2008] FamCA 309.  In each of these cases, the declaration was made in light of the presumption in s 69R of the Family Law Act, on the basis that the applicant was named as the father on an Australian birth certificate.  Both of these cases were decided prior to the passage of the Assisted Reproductive Treatment Act 2008 (Vic) which inserted Part IV into the Status of Children Act 1974 (Vic) dealing with the status of children in surrogacy arrangements.
51. In four separate judgments delivered by Watts J on 30 June 2011 in relation to international surrogacy arrangements, no findings were made identifying the biological father as a parent.  It appears that his Honour took this course as a result of public policy concerns about surrogacy arrangements which may have been commercial and, as such, potentially in breach of relevant State law.  These cases were:

51.1. Dudley & Chedi [2011] FamCA 502, in which Watts J noted at [32] that:

· Queensland state law made the surrogacy arrangement illegal;

· there was no State law at that time that would recognise a relationship between the twins and the applicant;

· if the arrangement was altruistic, there is now State law that would allow such recognition;

· the applicant could seek a remedy through State adoption legislation; and

· the orders sought could be made without recognising the applicant as the father of the twins. 

51.2. Findlay & Punyawong [2011] FamCA 503 which Watts J described as “virtually identical” to Dudley & Chedi.

51.3. Hubert & Juntasa [2011] FamCA 504.  Again, the case involved a surrogacy arrangement in Thailand.  However, here, the applicants were from New South Wales and Watts J considered that at the time the arrangement was entered into the New South Wales prohibition on surrogacy arrangements did not have extraterritorial effect.  Nevertheless, Watts J at [18] declined to make an assessment of the child’s parentage ‘because of the public policy concerns behind how current surrogacy laws have been framed in New South Wales and consistently with other places in Australia’.
51.4. Johnson & Chompunut [2011] FamCA 505 which had facts and reasons substantially the same as Hubert & Juntasa.

52. In two other cases dealing with international surrogacy arrangements, the Court considered that it was unnecessary to make a finding as to whether the biological father was a parent: 

52.1. Wilkie & Mirkja [2010] FamCA 667: Cronin J found that Mr Wilkie contributed his sperm but considered that there was ‘no evidence to establish’ that he was a parent (at [10]).  His Honour considered that there was ‘little point in pursuing a definition of a parent’ (at [19]).  Rather, what was important in the context of an application for parenting orders was looking to the benefits that children receive from the parenting responsibilities that the people who care for them undertake.

52.2. Cadet & Scribe [2007] FamCA 1498: Brown J referred to Re Mark (2003) 31 Fam LR 162 at 170, but did not make any positive finding that the biological father was a parent.

53. The divergence in decisions has led to different outcomes between decisions and even different outcomes within the same family.  In Dennis & Pradchapet, Stevenson J found that the biological father was a parent of the child born to Ms Pradchapet.  Dudley & Chedi dealt with the same man and a different surrogate woman and Watts J declined to make a finding that the man was the parent of the twins born to Ms Chedi.
54. The issues for the Court are whether it is open to it and appropriate for it to make a finding in this case that Mr Ellison is the father of the subject children.  The Commission submits that it appears both open and appropriate for such a finding to be made.

Relevance of finding as to parentage for present proceedings
55. On one view, it is not necessary for the Court to make a finding about who a child’s parents are in order for an applicant to have standing to bring an application for parenting orders.

56. In each of the cases referred to above where a finding has not been made that a biological father was a parent, the Court has nevertheless considered the applicant to be a person with standing under s 65C of the Family Law Act to seek parenting orders on the basis that he was a person concerned with the care, welfare or development of the child.

57. However, such a finding will be relevant both to the prerequisite procedural steps to making an order, and to the reasoning process adopted by the Court in assessing what parenting orders to make.

58. As to procedural steps, if a court proposes to make a parenting order pursuant to which:

58.1. a child would not live with a parent, grandparent or other relative; or

58.2. no parent, grandparent or other relative would be allocated parental responsibility for the child,

then pursuant to s 65G the court must not make the order unless the parties to the proceeding (which would relevantly include the surrogate mother) have attended a conference with a family consultant, or the court is satisfied that such a conference is unnecessary.

59. It appears that in each of the international surrogacy cases referred to above where no finding of parentage has been made, the court has been satisfied that it was appropriate to make the parenting order even though the parties have not attended a conference with a family consultant. 

60. As to reasoning process, the Court is required to treat the best interests of the child as the paramount consideration in deciding whether to make a particular parenting order (s 60CA).  This requires a consideration of the factors set out in s 60CC, several of which turn on the identity of the parents of the child.  For example a primary consideration is the benefit to the child of having a meaningful relationship with both of the child’s parents (s 60CC(2)(a)).  These issues are dealt with in more detail in paragraphs 18 to 28 above.

61. It is therefore both natural and appropriate for the court to inquire into, and make findings about, the identity of a child’s parents when an application for parenting orders is made.

Consequence of finding as to parentage in future matters

62. There are significant consequences for a child, born as a result of an international surrogacy arrangement, that he or she has an Australian parent.  Such a finding has the potential to impact on a child’s fundamental rights.  Where such a finding is open to the court and is a natural part of the court’s reasoning process, the Commission considers that it is appropriate for such a finding to be made.

63. Section 69S(1) of the Family Law Act deals with presumptions of parentage arising out of court findings.  It provides that:

(1)
If:

(a)
during the lifetime of a particular person, a prescribed court (other than a court of a prescribed overseas jurisdiction) has:

(i)
found expressly that the person is a parent of a particular child; or

(ii)
made a finding that it could not have made unless the person was a parent of a particular child; and

(b)
the finding has not been altered, set aside or reversed;

the person is conclusively presumed to be a parent of the child.

64. In this context, ‘prescribed court’ means a federal court, a court of a State or Territory or a court of a prescribed overseas jurisdiction.  The provisions in s 69U relating to the rebuttal of presumptions do not apply to s 69S(1). 

65. This appears to mean that a finding by the Family Court in the course of its reasons for judgment that a person is a parent of a child may conclusively establish this fact (unless that finding is altered, set aside or reversed), even if orders in relation to parentage have not been sought.
  This may have implications in other circumstances which are relevant to the human rights of the child.  

66. The Court has recognised that there are a number of implications for children born of surrogacy arrangements that flow from the decision of the Court to grant the intended parents the legal status of ‘parent’ under the Family Law Act. These are listed in Dudley & Chedi [2011] FamCA 502 at [21]-[22] and include the impact recognition may have on:

66.1. citizenship;
66.2. medical treatment and registration for Medicare and other health funds;
66.3. applications for passports or school;
66.4. rights for a child arising upon the death of a parent, including rights to intestacy and superannuation and the ability of a child to be referred to as ‘a child’ in a will;
66.5. complications arising under the child support regime and schemes of workers compensation.
67. The above list of issues is directly relevant to certain rights accorded to children under the CRC.  Whether or not children are able to enjoy these rights may be affected by whether or not a finding of parentage is made in the present circumstances.  The following rights are particularly relevant:
67.1. Nationality: A child has the right to acquire a nationality and to know and be cared for by his or her parents (Art 7).  Implicit within that right is the right to all the benefits derived from nationality.  Most of the rights dealt with in the section below are rights that are generally available to Australian citizens. 

67.2. Health: A child has the right to enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health (Art 24).

67.3. Maintenance: States Parties shall take appropriate measures to secure the recovery of maintenance for the child from the parents or other persons having financial responsibility for the child (Art 27(4)). 

Particular implications of findings of parentage

68. This section deals briefly with the significance of a finding that Mr Ellison is a parent of the subject children for the rights of the children in particular areas, generally under federal law.  These submissions are not intended to be a comprehensive treatment of each of these areas, but rather merely to indicate that parentage findings have the potential to impact on the human rights of children.  
Citizenship

69. There are a number of ways in which a person can obtain Australian citizenship.  Under s 16(2) of the Australian Citizenship Act 2007 (Cth) (Citizenship Act), the eligibility for Australian citizenship of a person born outside Australia after 26 January 1949 is dependent on the citizenship status of their parent. 

70. Section 3 of the Citizenship Act provides the following definition of ‘child’:

without limiting who is a child of a person for the purposes of this Act, each of the following is the child of a person:

(a)

an adopted child, stepchild or exnuptial child of the person;

(b)
someone who is a child of the person within the meaning of the Family Law Act 1975.

71. Accordingly, findings made by the Family Court about parent-child relationships for the purposes of the Family Law Act may impact on the ability of a child to obtain citizenship. 
72. As noted in paragraph 101 below, the meaning of parent in s 16(2) of the Citizenship Act was considered by the Full Court of the Federal Court in H v Minister for Immigration and Citizenship (2010) 188 FCR 393.  The Court found that there was nothing in the Citizenship Act that limited the definition of ‘parent’ to a biological parent and that ‘parent’ should be given the meaning it bears in ordinary contemporary language.

Migration

73. The Immigration (Guardianship of Children) Act 1946 (Cth) (IGOC Act) applies to a ‘non-citizen child’, who is a child that arrives in Australia without a parent, a relative aged over 21 or an intending adoptive parent and who intends, or is intended to become, a permanent resident of Australia.

74. The IGOC Act defines a ‘parent’ as follows:

Without limiting who is a parent of anyone for the purposes of this Act, a person is the parent of another person if the other person is a child of the person within the meaning of the Family Law Act 1975.

75. Pursuant to s 6 of the IGOC Act, the Minister is the guardian of every non-citizen child who arrives in Australia: 

to the exclusion of the parents and every other guardian of the child, and shall have, as guardian, the same rights, powers, duties, obligations and liabilities as a natural guardian of the child would have ... 

76. A finding that the intended parents in an international surrogacy arrangement are not ‘parents’ may result in the Minister for Immigration and Citizenship becoming the children’s guardian in Australia. 

Medical treatment

77. An ‘eligible person’ is entitled to benefits under the Medicare scheme.

78. An eligible person includes an ‘Australian resident’, which is defined to include:

· an Australian citizen;
· the holder of a permanent visa;
· a person who is lawfully present in Australia and whose continued presence in Australia is not subject to any limitation as to time imposed by law;
· a person in respect of whom another person, being the person’s spouse, parent or child (each having the same meaning as in the Migration Act 1958), is an Australian citizen or the holder of a permanent visa under that Act.

79. Section 23DZZID of the Health Insurance Act defines a ‘child’ as follows:

without limiting who is a child of a person for the purposes of this Part, each of the following is the child of a person:

(a) 

an adopted child or stepchild of the person;

(b) 
someone who is a child of the person within the meaning of the Family Law Act 1975.

80. […]  [U]nless the children are the children of the applicant parents for the purposes of the Family Law Act, their entitlement to Medicare will be solely dependent on their visa status.  If there are greater impediments to the children obtaining citizenship (see above), their continuing entitlement to Medicare benefits will be less secure than children who do have an Australian parent.

Intestacy

81. Under the family provisions of the Succession Act 1981 (Qld), a child means any child, stepchild or adopted child of the deceased person: s 40.  There are no specific provisions relating to children born of surrogacy arrangements.  It seems that parent-child relationships would be determined in accordance with the Status of Children Act 1978 (Qld).  In these circumstances, there is a risk that unless an order had been made under Part 3 of Ch 2 of the Surrogacy Act 2010 (Qld) a child born as a result of an international surrogacy arrangement (who has reached the age of 18 and is no longer a dependant) would not be entitled under s 41 of the Succession Act 1981 (Qld) to a share of the estate of a intended parent.

Child support

82. For the purposes of the Child Support Assessment Act 1989 (Cth), ‘parent’ is defined as follows:

(a) 
when used in relation to a child who has been adopted—means an adoptive parent of the child; and

(b) 
when used in relation to a child born because of the carrying out of an artificial conception procedure—means a person who is a parent of the child under section 60H of the Family Law Act 1975; and

(c) 
when used in relation to a child born because of a surrogacy arrangement—includes a person who is a parent of the child under section 60HB of the Family Law Act 1975. 

83. In Re B and J (1996) 21 Fam LR 186, a man who had donated his sperm to a lesbian couple was granted an order that he was not liable to pay child support as he was not considered a parent for the purposes of the Child Support Assessment Act.  Significant to this finding was the use of the word ‘means’ in (b) above, rather than ‘includes’.  This decision was applied in BM & DA (2007) 39 Fam LR 168. 

Relevance of parent-child relationship at State law

84. The Victorian Law Reform Commission has identified a broad range of State laws in Victoria which contain a range of obligations and entitlements which arise out of the parent-child relationship.
  

Countervailing considerations: public policy

85. As noted above, in four decisions given in June 2011, Watts J declined to find the intended father was a ‘parent’ for the purposes of the Family Law Act.  In part, this was because it appeared that in two cases the surrogacy arrangements may have been unlawful under Queensland law, and in the other two cases the surrogacy arrangements may have been unlawful if they had taken place in New South Wales.

86. In Dudley & Chedi at [32], Watts J further questioned whether the parenting orders sought should be refused on public policy grounds.  His Honour observed at [37] that the making of such orders:

could be perceived in some sense to sanction acts which were illegal in Queensland at the relevant time, and which were against public policy.

87. Despite these considerations, Watts J granted the parenting orders in favour of the biological father and his wife as persons concerned with the care, welfare and development of the children.  His Honour affirmed that the paramount consideration in his decision whether to grant the orders was the best interests of the twins.  His Honour then referred a copy of his reasons for judgment in that matter and in Findlay & Punyawong to the Queensland DPP for consideration of whether a prosecution should be instituted.

88. Courts in other countries have hesitated before making parenting orders in international surrogacy cases where there has been a question about the legality of the surrogacy arrangement.
  However, there is a real risk that in adopting such a course orders may not be made that are in the best interests of the child.  It is significant that one of the guiding principles in s 6 of the Surrogacy Act 2010 (Qld) is that the same status, protection and support should be available to a child born as a result of a surrogacy arrangement regardless of how the child was conceived.
89. In W: Re Adoption (1998) 23 Fam LR 538, Windeyer J stated that in a decision to grant an application for adoption following a surrogacy arrangement the interests and welfare of the individual child are paramount. Whether to grant the order depends on the circumstances of the particular case.  In considering the public policy question, Windeyer J said:

It is not the role of the court to make its decisions in order to act as a warning for others not to enter into surrogacy arrangements.  If that is to be done, it is to be done by legislative means.

90. The Commission submits that in this case the Court should not refuse to either make a finding as to parentage or to make parenting orders that would otherwise be in the best interests of the subject children, only because the surrogacy arrangement may have been unlawful under State law.  Such a course would have a significant risk of compromising the rights of the children who clearly have no culpability. 
Countervailing considerations: alternative remedies?
91. One of the reasons given by Watts J in Dudley & Chedi for declining to make a finding that a biological father was a parent was that the applicant could seek a remedy through State adoption legislation.  There is some doubt about whether that is so in the present matter.

92. This issue was raised in McQuinn & Shure [2011] FamCA 139.  In that case, a child was born as a result of an altruistic surrogacy arrangement in Alberta, Canada.  The biological father and his wife (the intended parents), applied to the Family Court of Australia for parenting orders and leave for proceedings to be commenced for the adoption of the child pursuant to State legislation in Queensland.  These orders were consented to by the surrogate mother.

93. It appears that the first step in the adoption process would be an application to the Family Court of Australia under s 60G of the Family Law Act for leave for adoption proceedings to be commenced by a ‘prescribed adopting parent’ (a similar application could also be made to a State Family Court).  A prescribed adopting parent is defined by s 4 to mean:

93.1. a parent of the child; or

93.2. the spouse of, or a person in a de facto relationship with, a parent of the child; or

93.3. a parent of the child and either his or her spouse or a person in a de facto relationship with the parent.

94. The Court in McQuinn & Shure accepted (at [44]) that the biological father was a parent of the child.

95. Because the adoption sought was by the biological father of the child and his spouse, the appropriate adoption regime at State law is adoption by a ‘step-parent’ under the Adoption Act 2009 (Qld).  In McQuinn & Shure, this advice was provided by the Queensland Department of Communities to the intended parents (see at [18]).  Adoption by a step parent can only occur once the child turns 5 years old (s 92(1)(i) of the Adoption Act), however an order under s 60G of the Family Law Act can be obtained before then.

96. Obtaining leave under s 60G of the Family Law Act is a prerequisite for adoption by a ‘step-parent’ under the Adoption Act (see s 92(1)(d) of the Adoption Act).  Therefore, it appears that adoption under Queensland law would only be possible once a finding was made by the Family Court of Australia that the applicants were ‘prescribed adopting parents’.  In this context, it does not appear that the availability of adoption under State law is a sufficient reason for the Family Court not to make a finding that a biological father is a parent.  Indeed, it appears that such a finding would be necessary for such an adoption to take place.

Identification of parents
97. This section contains some general comments about what it means to be a parent for the purposes of the Family Law Act.  The Commission does not seek to make any submissions about any extra-territorial application of the Family Law Act, the application of State or Territory law or the law of Thailand to the issues in this proceeding, or how principles relating to conflicts of law should be applied if they are relevant. 
98. The short points to come out of this section are that:

98.1. the presumptions in ss 69P to 69U of the Family Law Act do not apply to Mr Ellison’s situation;
98.2. based on the affidavit given by Ms Karnchanit the deeming provisions in ss 60H and 60HB of the Family Law Act (dealing with artificial conception procedures, and court orders following surrogacy arrangements entered into in compliance with State law) do not apply to Mr Ellison’s situation (although see paragraphs 11 and 38 above); 
98.3. in the absence of any other relevant statutory provision, Mr Ellison as a biological father would ordinarily be considered to be a parent.
Ordinary meaning of ‘parent’

99. The primary meaning of the term ‘parent’ is the biological mother or father of a child.
  Unless statute provides otherwise, this means that it ordinarily includes the donor of the sperm that results in the birth of a child following an artificial conception procedure.

100. In some decisions, there has been a suggestion that a ‘mere’ sperm donor would not be a parent under ordinary principles, and that there must also be an intention to become a parent.  For example, in Re Mark, Brown J said:

Mr X provided his genetic material with the express intention of fathering (begetting) a child he would parent.  He is not a sperm donor (known or anonymous) as that term is commonly understood.  …

I am satisfied that the ordinary meaning of the word ‘parent’ encompasses a person in Mr X’s position.

It appears that this reasoning is influenced by the expectation of anonymous sperm donors (supported by State and Territory law) that they would not have responsibilities in relation to children born as a result of artificial conception procedures using their genetic material.
101. It may be that the ordinary meaning of the term ‘parent’ encompasses a broader range of people that just biological parents.  The Full Court of the Federal Court held in H v Minister for Immigration and Citizenship
 that the term ‘parent’ as used in s 16(2) of the Citizenship Act was not limited to biological parents, and had its ordinary English meaning.  The Court observed that the term is used today to signify a social relationship to another person and reflected a widespread contemporary awareness of families that include non-biological parent-child relationships.
  The Court considered that being a parent within the ordinary meaning of the word was a question of fact and may depend on various factors, including social, legal and biological factors.
 
102. By contrast, the Full Court of the Family Court rejected an argument in Simpson v Brockmann
 that persons other than biological parents were parents for the purposes of the Family Law Act.  In that case, each partner in a female same sex couple had a child by artificial reproductive technology (prior to amendments to s 60H(1) to include same sex couples), and were not considered to be the parent of the child they had not borne.
Parentage presumptions

103. There are parentage presumptions in ss 69P to 69U of the Family Law Act.  These include presumptions arising from marriage, cohabitation, certain marriage certificates, court findings, and executed instruments acknowledging parentage.

104. Section 102 provides that the Court may receive as evidence of the facts stated in it a certificate of a birth alleged to have taken place, whether in Australia or elsewhere.  In the present proceeding, this would allow the applicant parents to rely on the Thai birth certificates of the children as evidence that Mr Ellison is the father of each of them.
  

105. There are no prescribed overseas jurisdictions for the purpose of s 69R, which provides for a presumption that a person named in a register of births is a parent.  This means that an entry in a register of births in Thailand may be evidence of parentage, but would not rise to the level of a presumption.

Deemed parental relationships 

106. The Family Law Act deems certain parental relationships to exist for the purposes of the Act through the operation of ss 60H and 60HB.  These provisions displace the ordinary meaning of ‘parent’ in certain circumstances.  For the reasons set out below, it appears that these provisions do not have any application to Mr Ellison.
107. There are four relevant circumstances in which the deeming provisions apply:
107.1. Section 60H(1) applies where a child is born to a woman as a result of the carrying out of an artificial conception procedure while the woman was married to, or a de facto partner of, another person.  The respondent surrogate mother in this proceeding has given evidence that at the time of the artificial conception procedure, she was single and not living in a de facto relationship.
  If the respondent was living in a de facto relationship at the relevant time, and if s 60H(1) applied to a procedure carried out and a child born in Thailand, then it would have the effect of deeming Mr Ellison not to be the father of the children.
107.2. Section 60H(2) applies where a child is born to a woman as a result of the carrying out of an artificial conception procedure, and under a prescribed law of the Commonwealth or of a State or Territory, the child is a child of the woman.  

107.3. Section 60H(3) applies where a child is born to a woman as a result of the carrying out of an artificial conception procedure, and under a prescribed law of the Commonwealth or of a State or Territory, the child is a child of a man.  No laws have been prescribed for the purposes of s 60H(3)(b).
107.4. Section 60HB applies if a court has made an order under a prescribed law of a State or Territory (dealing with surrogacy arrangements) to the effect that a child is the child of one or more persons, or each of one or more persons is a parent of a child.  One law prescribed for the purposes of s 60H(2)(b) is s 22 of the Surrogacy Act 2010 (Qld).  It appears that no such order has been made in the present proceeding.
108. Of these presumptions, the only one which may be applicable in the present proceeding is the presumption in s 60H(1).  It appears that there may be conflicting evidence about this.  If the Court considered that s 60H(1) was potentially engaged on the facts, it would need to consider whether this section applied to a procedure carried out and a child born in Thailand.

109. In relation to s 60H(2), the presumption only applies to deem a child to be the child of the woman who gives birth to the child for the purposes of the Family Law Act.  No presumptions arise out of s 60H(2) in relation to the position of a man, or the position of any person who donated genetic material for an artificial conception procedure.  
Migration law

110. The identification of Mr Ellison as a parent is consistent with the Commonwealth’s policy in dealing with applications for Child (Subclass 101) visas on behalf of children born of international surrogacy arrangements.  
111. […].
112. A Child (Subclass 101) visa is available for a person under 25 years old who is a dependent child of an Australian citizen.

113. Section 5(1) of the Migration Act 1958 (Cth) provides the following definition of parent:

parent: without limiting who is a parent of a person for the purposes of this Act, someone is the parent of a person if the person is his or her child because of the definition of child in section 5CA.

114. Section 5CA(1) of the Migration Act provides:

(1) Without limiting who is a child of a person for the purposes of this Act, each of the following is the child of a person:

(a) someone who is a child of the person within the meaning of the Family Law Act 1975 (other than someone who is an adopted child of the person within the meaning of that Act);

(b) someone who is an adopted child of the person within the meaning of this Act.

115. The Department of Immigration and Citizenship publishes an instruction manual addressed to officers administering migration law, in particular those officers who are ministerial delegates.  This manual is called the Procedures Advice Manual (PAM3).  PAM3 has status as:
115.1. official departmental instructions within the Department’s centralised departmental instructions system; and

115.2. ‘operational instructions’ as defined in the Freedom of Information Act 1982 (Cth).
116. PAM3 provides advice to ministerial delegates charged with issuing visas about the nature of child-parent relationships.  At [P A217.7], the instructions note:
The Family Law Act 1975 (FLA) does not exhaustively define the relationships that are child-parent relationships. As a starting point, however, the concept ordinarily refers to the relationships between a child and each of its biological parents.

117. In relation to overseas surrogacy arrangements, PAM 3 provides at [P A217.22]:
Some Australians choose to pursue surrogacy options outside of Australia. There may also be situations where foreign parties have a child through an overseas surrogacy arrangement, then seek to come to Australia as a family unit.

It is important to note that, while migration law recognises certain children born under surrogacy arrangements (that is, those born under arrangements prescribed under Australian state/territory law as per the FLA), there is no such automatic recognition of overseas surrogacy arrangements.

Consequently, for migration purposes, surrogacy arrangements undertaken outside of Australia must be assessed differently. Unlike surrogate children born in Australia (who are covered under the FLA and state and territory law), ultimately for surrogate children born overseas, it comes down to whether or not there is a biological link between the child and the commissioning parent.

Therefore, if officers suspect a child has been born through a surrogacy arrangement, officers must confirm that there is a biological link between the child and the commissioning parent.

118. Advice is provided to departmental officers about assessing a biological link in general, and in the cases of specific countries where surrogacy arrangements are more common.  Relevantly PAM3 provides at [P A217.23] and [P A217.24]:
Usually, a biological link would be demonstrated by a DNA test or through advice from the specialist doctor who undertook the surrogacy procedure.  …

Local laws in Thailand and India are currently (as of May 2011) in a state of flux.  However, it is likely that a DNA test will be required for nearly all surrogacy cases in these countries in order to determine if there is a biological link between the child and the commissioning parent.

119. If one commissioning (or ‘intended’) parent is an Australian citizen and can demonstrate that he or she has a biological link to a child born as a result of an overseas surrogacy arrangement, that parent may sponsor the child for a Child (Subclass 101) visa (PAM3 [P A217.27]).
120. […].
Conclusion as to parentage
121. In light of the above, it appears that it would be open to the Court to find that Mr Ellison is the father of the two children the subject of these proceedings and is a parent for the purposes of the Family Law Act.  Based on the principles in Tobin & Tobin and Re Mark, Mr Ellison is the biological father of the children, and he provided his genetic material with the express intention of fathering a child he would parent.  It appears that none of the presumptions in ss 60H or 60HB applies to his situation.  A conclusion that he is a parent is supported by evidence that he is recorded as the children’s father on their birth certificates and by DNA evidence filed by the applicants.
  
122. It is not necessary for the purposes of the present proceeding to determine whether the surrogate mother or the woman who donated her ovum is a parent for the purposes of the Family Law Act.  It is sufficient for the purposes of the present proceeding to note that the surrogate mother is recognised under Thai law as the children’s parent.  This was relevant to the applications made on behalf of the children for visas, and it is relevant to the current application for parenting orders.
Date: 25 November 2011

Australian Human Rights Commission
� 	Done at New York on 20 November 1989, [1991] ATS 4.


� 	Human Rights and Equal Opportunity Commission Act 1986 - Declaration of the United Nations Convention on the Rights of the Child, 22 October 1992.


� 	[In accordance with s 121 of the Family Law Act the names of the parties in these proceedings have been replaced with pseudonyms used in the judgment of Ryan J in Ellison and Anor & Karnchanit [2012] FamCA 602 and other identifying material has been removed from these submissions.]


� 	[This background section and other sections of these submissions containing factual material have been edited to remove facts not referred to in the judgment in Ellison and Anor & Karnchanit [2012] FamCA 602.]


� 	This principle was first stated in the Commonwealth context in Jumbunna Coal Mine No Liability v Victorian Coal Miners’ Association (1908) 6 CLR 309 at 363.  It has since been reaffirmed by the High Court on many occasions: see, eg, Zachariassen v Commonwealth (1917) 24 CLR 166 at 181 (Barton, Isaacs and Rich JJ); Polites v Commonwealth (1945) 70 CLR 60 at 68-69 (Latham CJ), 77 (Dixon J), 80-81 (Williams J); Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1 at 38 (Chu Kheng Lim) (Brennan, Deane and Dawson JJ); Dietrich v R (1992) 177 CLR 292 at 306 (Mason CJ and McHugh J); Minister for Immigration & Ethnic Affairs v Teoh (1995) 183 CLR 273 at 287 (Mason CJ and Deane J) (Teoh); Kartinyeri v Commonwealth (1998) 195 CLR 337 at 384 (Gummow and Hayne JJ); Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Lam (2003) 214 CLR 1 at 33 (McHugh and Gummow JJ); Al-Kateb v Godwin (2004) 219 CLR 562 (Al-Kateb); Coleman v Power (2004) 220 CLR 1 at 91 (Kirby J). Despite his stringent criticism of the rule, in Al-Kateb at [63]-[65] McHugh J acknowledged that “it is too well established to be repealed now by judicial decision”.


� 	(1995) 183 CLR 273 at 287-8.


� 	Teoh (1995) 183 CLR 273 at 362 (Mason CJ and Deane J); Chu Kheng Lim (1992) 176 CLR 1 at 38 (Brennan, Deane and Dawson JJ).


� 	Aldridge v Keaton (2009) 42 Fam LR 369 at [83].


� 	Aldridge v Keaton at [77]-[79]. 


� 	Section 54(b) of the Surrogacy Act 2010 (Qld) provides that the offences contained in Ch 4 Part 1 of that Act apply to acts done outside Queensland if the offender is ordinarily resident in Queensland at the time the act is done.


� 	See, for example, Queensland Parliament, Report, Investigation into Altruistic Surrogacy Committee, October 2008, pp 15, 33 and 41 (available at: � HYPERLINK "http://www.parliament.qld.gov.au/work-of-committees/former-committees/IASC/inquiries/past-inquiries/Surrogacy" �http://www.parliament.qld.gov.au/work-of-committees/former-committees/IASC/inquiries/past-inquiries/Surrogacy�).


� 	Available at: � HYPERLINK "http://www.lawlink.nsw.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_reports" �http://www.lawlink.nsw.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_reports�. 


� 	Affidavit of Ms Karnchanit sworn [date].


� 	Migration Regulations 1994 (Cth) Sch 2, cl 101.226 and cl 101.228 (in relation to any additional applicant).


� 	Information about children born through a surrogacy arrangement (available at � HYPERLINK "http://www.thailand.embassy.gov.au/bkok/DIAC_Children_surrogacy.html" �http://www.thailand.embassy.gov.au/bkok/DIAC_Children_surrogacy.html�). 


� 	Note that legislation at State level also picks up these presumptions, for example s 26 of the Status of Children Act 1978 (Qld) is in substantially the same terms and would mean that a finding of parentage by the Family Court would apply as an irrebuttable presumption in Queensland.


� 	IGOC Act s 4AAA.


� 	Health Insurance Act 1973 (Cth) s 6A.


� 	Health Insurance Act 1973 (Cth) s 3.


� 	Victorian Law Reform Commission, Report: Assisted Reproductive Technology and Adoption, June 2007 at 113-114 (available at: � HYPERLINK "http://www.lawreform.vic.gov.au/home/completed+projects/art+and+adoption/lawreform+-+art+and+adoption+-+final+report" �http://www.lawreform.vic.gov.au/home/completed+projects/art+and+adoption/lawreform+-+art+and+adoption+-+final+report�).


� 	For example, see: Re: X & Y [2008] EWHC 3030 (Fam) at [24], [29] and Re K (Minors) (Foreign Surrogacy) [2010] EWHC 1180 (Fam).


� 	W: Re Adoption (1998) 23 Fam LR 538 (Windeyer J), 543.


� 	B v J [1996] FLC 92-716 at 83,614; Tobin & Tobin (1999) 24 Fam LR 635 at [40]-[42]; Re Mark (2003) 31 Fam LR 162 at 169.


� 	See W v G (1996) 20 Fam LR 49 at 62, 64 in relation to the position of a sperm donor. 


� 	Re Mark (2003) 31 Fam LR 162 at 170, [59]-[60].  Note that Brown J did not ultimately make a positive finding that Mr X was a parent for the purposes of the Family Law Act: see [81].  See also Baker v Landon (2010) 43 Fam LR 675 at [29]-[47].


� 	H v Minister for Immigration and Citizenship (2010) 188 FCR 393 at [47]-[48] and [127]-[131] (the Court).


� 	H v Minister for Immigration and Citizenship (2010) 188 FCR 393 at [48] (the Court).


� 	H v Minister for Immigration and Citizenship (2010) 188 FCR 393 at [129]-[130] (the Court).


� 	Simpson v Brockmann (2010) 43 Fam LR 32 at [48].


� 	Affidavit of Mr Ellison sworn [date] at “attachments” A and C.


� 	Affidavit of Ms Karnchanit sworn [date] at [6].


� 	Migration Regulations 1994 (Cth) Sch 2.


� 	Second affidavit of Mr Ellison sworn [date] at [4].





	
	


Level 3, 175 Pitt Street

	Sydney NSW 2000

	Contact: Graeme Edgerton
Telephone: (02) 8231 4205
Facsimile: (02) 9284 9787
E-mail: graeme.edgerton@humanrights.gov.au


1
25

