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1 Introduction
1. The Australian Human Rights Commission (the Commission)
 welcomes the opportunity to submit this Independent Report on Australia’s implementation of the Convention on All Forms of Discrimination against Women (CEDAW) to the Committee on the Elimination of Discrimination against Women (the Committee).

2. The Commission is Australia’s national human rights institution. The Commission is compliant with the Paris Principles,
 and a member of the International Coordinating Committee of National Human Rights Institutions
 and the Asia Pacific Forum of National Human Rights Institutions.

3. The Commission administers the Sex Discrimination Act 1984 (Cth) (SDA). The SDA was enacted in order to give effect to obligations of Australia under CEDAW. The SDA makes unlawful discrimination on the grounds of sex, marital status, pregnancy or potential pregnancy in many areas of public life including employment, education and the provision of goods, services or facilities. The SDA makes unlawful discrimination on the ground of family responsibilities only in dismissal from employment. The SDA also aims to promote recognition and acceptance within the community of the principle of the equality of men and women.
 

4. The SDA creates the office of the Sex Discrimination Commissioner.
  The Sex Discrimination Commissioner is a member of the Commission together with the President of the Commission, the Aboriginal and Torres Strait Islander Commissioner, Disability Discrimination Commissioner, Human Rights Commissioner and Race Discrimination Commissioner. The Sex Discrimination Commissioner leads the work of the Commission to promote gender equality in Australia.

5. In 2007, the Sex Discrimination Commissioner conducted a national Listening Tour in Australia, which involved extensive consultations with women and men across the country. The key finding of the Listening Tour was that gender equality matters to both women and men but that progress towards this goal in Australia had stalled. 

6. All of the material included in this document has been previously brought to the attention of the Australian Government through a range of Commission publications and submissions.
7. The recommendations in this Independent Report are also contained in the Commission’s Gender Equality Blueprint 2010 launched in June 2010. The Blueprint is a synthesis of the Commission’s key outstanding recommendations for immediate reform in Australia to promote gender equality, arising out of its submissions and reports since 2007.

8. The Shadow Report prepared by Women’s Non Government Organisations and submitted to the Committee in 2009 provides a comprehensive overview of positive developments and current challenges referenced to every article of CEDAW.

9. The Australian Human Rights Commission’s Report does not seek to replicate that information but rather to update the Committee on major developments in key areas since July 2009, drawing on the Commission’s domestic policy submissions and advocacy.  

2 Overview

10. Since 2007, there have been some significant positive developments in promoting gender equality in Australia and fulfilling Australia’s international obligations under CEDAW. These development are set out in this Report.  

11. A significant number of these developments have arisen out of important national reviews which have considered, at least in part, the state of gender equality in Australia over the last 18 months.
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12. However, there remain gaps in substantive equality between women and men. Gender inequality continues to be a significant problem in Australia:
· Australia is ranked 1st on women’s educational attainment but, between 2008 and 2009, Australia’s international ranking for women’s participation in the workforce dropped from 40th to 50th position.

· Women in Australia currently earn approximately 82 cents in the male dollar (full-time adult ordinary time earnings) and the gender gap in pay has widened over the last four years.

· One in three Australian women experiences physical violence in their lifetime.

· Nearly one in five Australian women has experienced sexual assault since the age of 15

· Women chair only two per cent of ASX200 companies (four Boards) and hold only 8.3% of Board Directorships.

· Women spend almost three times as many hours per week looking after children as men.

· Average superannuation payouts for women are less than half that received by men – $63,000 compared with $136,000.

· Women make up 73% of Single Age Pension recipients.

13. There are a number of areas in which significant further action is required to achieve substantive equality between women and men. 

14. This Independent Report addresses five key areas of reform, relevant to Australia’s international obligations under CEDAW. This Report is not a comprehensive review of all aspects of inequality. It highlights five areas in which the Commission has undertaken significant policy and advocacy at the national level.  

15. The Report highlights key positive developments in each of these areas, and presents recommendations for addressing current challenges. 

3  Balancing paid work and family and caring responsibilities

3.1 Improving the Paid Parental Leave Scheme 
(Art 11(2)(b): Paid maternity leave)

16. Australia has been one of only two OECD countries in which there is not a statutory right to paid maternity leave.

17. Australia has been criticised for not having this basic right in place, including by the Committee.

Positive Developments

18. On 17 June 2010, the Australian Parliament passed the Paid Parental Leave Act 2010 (Cth) which will deliver Australia’s first statutory Paid Parental Leave scheme on 1 January 2011. This is an historic victory for all women and parents in Australia.  The Australian Government is to be congratulated for continuing to pursue this reform particularly during the global economic slowdown.  

19. The scheme will provide 18 weeks leave paid to the primary carer at the federal minimum wage. The scheme will provide a significant step towards reducing the workplace disadvantage that women experience following the birth of a child and enable parents to stay at home to care for their baby during the vital early stages. 
20. The Paid Parental Leave Act 2010 (Cth) also includes provision for a review of the scheme two years after its commencement.

Current Challenges

21. There are a number of gaps in the current Paid Parental Leave scheme that should be addressed.

22. The scheme does not include superannuation, which impacts on the major gender gap in retirement savings and economic security between older women and men.

23. There is also no specific paid leave for fathers and other supporting parents. Australian men and women overwhelmingly believe (90%) that men should be as involved in parenting as women, 
 and that equal participation in caring work leads to greater financial and gender equality over the life course.
24. Improving the scheme will better protect women’s financial security and provide a greater opportunity for fathers and other supporting partners to bond with their babies and share in their care.
	Recommendation One for Concluding Comments
· That the Australian Government be congratulated for introducing the first statutory Paid Parental Leave scheme to commence on 1 January 2011.
· That the Australian Government ensure the legislated independent review of the new Paid Parental Leave Act 2010 gives particular consideration to providing superannuation on paid leave and a minimum of two weeks paid leave for fathers and other supporting parents.
· That the Australian Government also give consideration to extending the scheme over time to provide a full year of paid parental leave that can be shared between parents including a minimum of four weeks paid leave for fathers and supporting parents, available on a ‘use it or lose it’ basis as well as increasing the level of payment to at least two thirds of income.



3.2 Making flexible work an accepted part of workplace culture 
(Art 11: Work)
25. One of the most common reasons that women and a growing number of men struggle to stay in paid work is because of their responsibility for the care of children and other loved ones. 
26. In many workplaces caring is still seen as an individual choice. Workplaces do not adequately support employees who have caring roles. Many workers are not able to obtain the flexible work arrangements they need. When it gets too hard to juggle their various responsibilities, some have no option but to resign.

27. There has been a lot of talk about the importance of ‘flexible work’ and getting the ‘work-life balance’ right.
28. However, the simple reality is that quality flexible working arrangements are still uncommon in Australian workplaces. Where flexible work policies are available, unsupportive workplace cultures mean that many workers – and men in particular – report being reluctant to use them. Men report concerns about money, adverse effects on careers, fears about job security, negative attitudes of supervisors and lack of awareness about leave as reasons for their low take-up.
 While women report having better access to family friendly employment conditions, using these often comes at the expense of job quality, pay, satisfaction with hours worked and career progression.

29. To be effective, flexible work arrangements need to be an accepted part of all Australian workplaces. They need to be available to both men and women and cover all forms of caring responsibilities, not just young children, in order to support the more equal sharing of paid work and family and caring responsibilities. 
Positive developments

30. The National Employment Standard (NES) on the right to request a flexible work arrangement commenced on 1 January 2010 under the Fair Work Act 2009 (Cth). The NES will give parents covered by Australia’s national industrial relations laws  the right to request a flexible work arrangement where they have children below school age or a child under 18 years old with a disability. This is a welcome recognition of the reality that many workers need to balance paid employment with their family and caring responsibilities.  

31. On 24 June 2010, the Australian Government introduced the Sex Discrimination Amendment Bill 2010 into the Australian Parliament.  If passed, this Bill will extend the protection from discrimination on the grounds of family responsibilities to both female and male workers who are caring for a child or immediate family member.
 
Challenges

32. The NES in its current form does not extend to the full range of caring responsibilities that workers often have to meet. The right to request flexible work is currently restricted to carers of a child below school age or a child under 18 years old with a disability. 
33. Carers of older children, elderly parents or a family member with a disability may also need flexible work arrangements to meet their caring responsibilities and remain in paid employment.
34. The Sex Discrimination Act 1984 (Cth) in its current form also provides only limited protection from discrimination on the grounds of family and caring responsibilities. Protection is confined to direct discrimination upon dismissal from employment.

35. The Sex Discrimination Amendment Bill 2010 has not yet been enacted, and is not therefore part of the law of Australia.

	Recommendation Two for Concluding Comments 
· That the Australian Government be commended for including the right to request flexible working arrangements within the National Employment Standards.

· That the Australian Government amend both the National Employment Standard and the Sex Discrimination Act 1984 to provide comprehensive protection from discrimination on the grounds of all forms of family and carer responsibilities to both women and men in all areas of employment and place a positive duty on employers to reasonably accommodate a worker’s family and carer responsibilities, including through the provision of flexible work arrangements.


3.3 Affordable, accessible, quality early childhood education and care and school age care
(Art 11(2)(c): Childcare)
36. Many parents who want to stay in paid work after they have children rely on formal childcare. Parents use a range of services to assist them balance their paid work with their responsibilities for their children – childcare for infants, care and education for preschool aged children and outside school hours care for school aged children. These services also support children's social, cognitive, physical and emotional development.
37. However, parents continue to experience difficulty in finding appropriate care for infants, preschool education and care for school aged children before and after school and during school holidays.

38. The lack of appropriate and affordable childcare has been identified as one of the main barriers to women returning to work after having children.

39. Some parents report that care fees are prohibitive, sometimes costing them more than they earn. Others struggle to find a place for their child, even when they can afford to pay. For parents using childcare and after school hours care, getting to these centres on time can be stressful and costly. Many parents still do the ‘double drop-off’, dropping one child at childcare and another at school. To complicate matters, the hours when care is available can often be incompatible with paid work hours, particularly shift work. 
40. Some parents also question the quality of care their children receive or the age appropriateness of activities and care.
41. Increasingly, grandparents are being called on by their adult children to ‘fill the gap’ and provide this care. As a result grandparents may have to reduce, or even give up, their own paid work to provide care for their grandchildren. Women are twice as likely to undertake informal childcare as men.

Positive Developments

42. In 2008, Australian Governments made a commitment to ensure that by 2013 every child will have access to 15 hours a week, 40 weeks a year in a preschool program in the 12 months prior to full-time schooling.

43. In 2009, Australian Governments agreed to a new National Quality Framework to improve early childhood education and care in Australia. The agreement includes a commitment to establish a new national body jointly governed by the Commonwealth and the state and territories.

44. In addition, the Australian Government has provided a significant increase in funding towards child care services and improvements.

Challenges

45. However, Australia has a significant challenge ahead in building an early childhood education and care and school age care system as a major piece of essential national social infrastructure. 

46. In 2008, the United Nation’s Children’s Fund ranked Australia's childcare system as the third worst in 25 OECD countries.
 It also urged Australia to reduce its reliance on the corporate sector for the provision of child care services.

47. The Senate Committee Inquiry into the Provision of Childcare also found that “the need for quality childcare for children of all ages is beyond question and governments have a responsibility to ensure that it is regulated and affordable.”
 It is essential that national structures, systems and resources are put in place to progressively build a system of universal childhood education and care. 
	Recommendation Three for Concluding Comments
· That the Australian Government establish a strong national body to oversee the ongoing development and improvement of early childhood education and care in Australia. The national body must be adequately funded to drive national reform in a transparent manner, with a lead role in policy and planning, operating as a single point of national accountability.
· That the Australian Government ensure improvements under the National Quality Framework do not lead to increases in costs to individual parents and families.
· That the Australian Government ensure services deliver equal outcomes to all children, including children in regional and remote areas, Indigenous children, children from culturally and linguistically diverse communities and children with specific needs.
· That the Australian Government provide greater options for families for non-standard hours child care services.
· That the Australian Government introduce a scheme of financial incentives or grants for primary and secondary schools, community based organisations and children's services to introduce innovative and age appropriate activities outside school hours and in school holidays.

· That the Australian Government promote greater accessibility and coordination between all services for children, including schools, recreation and sport programs and health-related services and programs.


4 Ensuring women’s lifetime economic security

4.1 
Pay equity 
(Art 11(1)(d): Equal pay)

48. Women in Australia currently earn approximately 82 cents in the male dollar (full-time adult ordinary time earnings) and the gender gap in pay has widened over the last four years.

49. The gender pay gap is even greater when women’s part-time and casual earnings are considered, with women earning just two thirds the amount men earn.

50. Women are more likely to work under minimum employment conditions and be engaged in low-paid, casual and part-time work.

51. Australian women are over-represented in low-paid industries, with high levels of part-time work in retail, hospitality and personal services sectors.

52. The Australian workforce is highly segregated by gender and female-dominated industries have been historically undervalued. 
 For example, industries such as aged care, child care, health and community services are all female-dominated and generally lower paid compared to male-dominated industries such as engineering, mining and finance.

53. The gender pay gap is not limited to female-dominated industries. It is also particularly pronounced in ASX200 companies. Among the key management personnel in these companies for whom remuneration data is available, the pay gap is 28.3% – more than 10% higher than the current national average gender pay gap.

Positive developments
54. The Australian Government introduced new provisions for achieving pay equity in the Fair Work Act 2009 (Cth). The new provisions expand the definition of the test associated with challenging pay rates on the grounds of the gender pay gap by introducing the requirement that equal pay must be provided for work of equal or comparable value.

55. The Australian Government is also to be congratulated for referring to the House of Representatives Standing Committee on Employment and Workplace Relations its Inquiry into Pay Equity and associated issues related to increasing female participation in the workforce. The Committee released its comprehensive report on 23 November 2009.

56. In addition, the Australian Government is to be congratulated for supporting the test case under the Fair Work Act 2009 (Cth) under the new equal remuneration laws led by the Australian Services Union. The test case seeks a review of pay rates under the Social and Community Services Award and will affect approximately 200,000 community workers. The Commission has intervened in this case.

Challenges

57. The Australian Government has yet to respond to the Report of the House of Representatives Standing Committee on Employment and Workplace Relations into Pay Equity. 

58. The response to any outcome of the test case by funding bodies of affected community services, including by the Australian Government, is not yet known. 
	Recommendation Four for Concluding Observations
· That the Australian Government be congratulated for introducing new provisions for achieving pay equity in the Fair Work Act 2009 (Cth).

· That the Australian Government provide the Equal Opportunity for Women in the Workplace Agency, the Sex Discrimination Commissioner, the Australian Human Rights Commission and Fair Work Australia with the mandate and resources to develop a National Pay Equity Strategy.

· That the Australian Government amend the Equal Opportunity for Women in the Workplace Act to make pay equity a specific ‘employment matter.’
· That the Australian Government establish a specialist unit to develop and monitor pay equity mechanisms within the new wage setting body of Fair Work Australia.
· That the Australian Government put in place measures to promote greater transparency in relation to pay rates, including in individual contracts.

· That the Australian Government provide funding required to ensure that any decision of Fair Work Australia arising from the Australian Services Union’s application for an Equal Remuneration Order on behalf of Social and Community Service workers can be implemented without job losses or reduction of services.


4.2
Closing the gender gap in retirement incomes, superannuation and valuing unpaid work 
(Art 11: Work)
59. There is a major gap between the financial security of Australian men and women in later life and women face a much greater risk of living in poverty. 
60. Current average superannuation payouts for women are less than half that received by men – $63,000 compared with $136,000.

61. Of all household types in Australia, elderly single women are at the greatest risk of persistent poverty, with more than half of elderly single women living in poverty.
 
62. Many women are reliant on the Age Pension due to minimal retirement savings – 73% of single Age Pensioners are women
 and 58.3% of all Age Pensioners are women.

63. Australia’s retirement income system is based on compulsory savings enforced through the superannuation guarantee and voluntary savings (both through superannuation and other sources). The government-provided Age Pension supplements this income.
64. Superannuation savings are directly linked to paid work. This means women who take time out of paid work to care for children or other family members are penalised in retirement savings. Women do two thirds of the unpaid caring and domestic work in Australian households
 and spend almost three times as many hours each week looking after children as men.
 
Positive developments
65. The Australian Government has conducted the Henry Tax Review
 and the Cooper Review into superannuation in Australia.
 
66. The Australian Government is now taking action to increase retirement savings by raising the superannuation guarantee to 12 per cent by 2019/20. This will increase the retirement savings of many people in the paid workforce.

67. The Australian Government has also committed to making a superannuation contribution of up to $500 annually for people on low incomes.

Challenges

68. Reforms are needed to the whole retirement income system to ensure women, who receive lower salaries in paid work and perform the majority of unpaid work in the home, are not left in poverty in their retirement. 

69. In particular, the retirement income system needs to include mechanisms that provide a financial reward for unpaid caring work carried out during a person’s lifetime.
70. The reviews conducted by the Australian Government have so far failed to grapple with the gender inequality inherent in Australia’s retirement income system. While the recently announced changes to the superannuation system may have some benefits for people on low incomes, the persistent gender pay gap and the continuing ‘broken’ work patterns of women mean their retirement savings will continue to lag behind those of men.

	Recommendation Five for Concluding Observations
· That the Australian Government extend the superannuation co-contribution scheme. This scheme has particularly benefited women who are more likely to be low income earners.

· That the Australian Government undertake a gendered analysis of the findings of the Henry Review to ensure that changes to the tax system help close the gap in economic security between men and women.
· That the Australian Government support an independent inquiry into recognising unpaid caring work within Australia’s superannuation and pension schemes.


4.3
Providing safe, secure and affordable housing 
(Art 13: Economic and social rights)
71. Australia is facing a national housing crisis with not enough supply to meet the demand of a growing population.

72. The rising cost of housing means that women, with less financial resources at their disposal than men, are particularly vulnerable to living in insecure or inadequate housing. 

73. Women can also experience periods of homelessness, especially following domestic or family violence or the breakdown of a relationship.
Positive developments
74. The Australian Government has taken a  number of steps to reduce homelessness and to expand the availability of low cost and social housing in Australia.

75. In particular, the Commission welcomes the establishment of the National Rental Affordability Scheme,
 and the substantial increase in funding for low cost housing.

76. The Commission also welcomes the Homelessness White Paper (The Road Home),
 the commitment to achieving targets in the reduction of homelessness to 2020 and the significant increase in funding to homelessness services.

77. The Australian Government is also to be congratulated for initiating the House of Representatives Standing Committee on Family, Community, Housing and Youth Inquiry into National Homelessness Legislation. The Commission particularly welcomes the Report of that Inquiry in November 2009, which recommended that:

· National homelessness legislation should specify the right to the progressive realisation of adequate housing and provide for independent monitoring of progress against this international human rights standard

· Data collection mechanisms should allow monitoring of specified vulnerable and marginalised population groups

· Tenancy and public space laws should be audited to ensure compliance with anti-discrimination and human rights obligations

Challenges

78. Australia continues to face a national crisis in access to affordable housing.
 

79. There is yet to be a long term assessment of housing need which has led to a national framework for ensuring that current and future adequate housing needs will be addressed. 

80. Women and their children continue to be particularly affected by the affordable housing crisis, due to the major gap in overall economic security across the life-cycle, and to women’s experience of gender-based violence which leads to housing vulnerability. 
81. Women account for close to two thirds of people using Australia’s homelessness assistance services.
 Young women (15–19 years) are the most likely population group to use a homeless assistance service with one in every 50 women in this age bracket accessing support in a 12 month period.
. 

82. Retired single women are almost twice as likely as single men to sell their house to move to lower cost accommodation because of their financial circumstances in retirement.

83. The mechanisms for coordinating government action associated with the National Plan to reduce Violence against Women have yet to be articulated. 
	Recommendation Six for Concluding Observations
· That the Australian Government be commended for its commitments to reduce homelessness and to expand the availability of low cost and social housing in Australia.
· That the Australian Government develop and implement a National Housing Strategy with the aim of delivering equal outcomes for women and men.
· That the Australian Government ensure national responses to homelessness and affordable housing are disaggregated by gender and other relevant characteristics to monitor equality of outcomes.
· That the Australian Government ensure all government funded research, reporting, monitoring and evaluation frameworks should include disaggregated data collection and analysis of the outcomes being achieved for vulnerable groups, including women and their children.
· That the Australian Government integrate national initiatives to eliminate violence against women, including legal support services with national housing and homelessness initiatives.
· That the Australian Government undertake a review of tenancy laws to better protect people from being evicted into homelessness.


5 Promoting women in leadership

5.1 Strengthening representation at decision-making levels 
(Art 4: Temporary Special Measures; Art 7: Public participation)
84. Despite making up 45% of Australia’s total workforce, women remain grossly under-represented in leadership and management positions in virtually all sectors.

85. The number of women in leadership positions in the public and private sector is not representative of women’s interest or ability. Furthermore, increasing the representation of women at decision-making levels would help challenge and change the gendered culture of workplaces and institutions.
Positive Developments

86. New reporting requirements introduced by the Australian Securities Exchange Governance Council will require all listed companies to set targets for increasing the number of women on their Boards and at senior executive level. 

87. These new reporting requirements are a welcome call to action to business to address the low representation of women at decision-making levels. 
88. Most state and territory governments have already put in place gender equality targets for government-appointed Boards and Committees and these have had a dramatic impact on the representation of women on these bodies. 
Challenges
89. The Australian Government has not adopted quotas and targets to increase the number of women in political and public life and particularly to ensure the equal representation of women in all publicly appointed bodies.

90. It is time for the Australian Government to follow suit and take concrete steps to ensure greater gender equality in Australian Government appointments, including on Boards and Committees and within the Australian Public Service as a whole.
	Recommendation Seven for Concluding Observations
· That the Australian Government set a minimum target of 40% representation of each gender on all Australian Government Boards within three years. These targets should be publicly announced and progress should be reported annually.

· That the Australian Government set a minimum gender equality target in the Senior Executive Service in the Australian Public Service, publicly announce the target and progress should be reported annually.

· That the Australian Government require all publicly listed companies providing goods or services to the Australian Government to be certified by the Equal Opportunity in the Workplace Agency.

· That the Australian Government set a target of 40% representation of each gender on all publically listed Boards in Australia, to be achieved over five years. If progress is not made, the Australian Government should consider legislating to require publicly listed companies and other large employers to achieve a mandatory gender diversity quota of a minimum of 40% of both genders within a specified timeframe, failing which penalties would be imposed.


5.2 Lifting the voices of women in civil society 
(Article 7(b)(c), Article 8: Participation in formulation of government policy, non government organisations and representation)

91. Women also play crucial leadership roles in civil society, developing initiatives to improve the health and well-being of their communities. Women leaders ensure that women are able to have a voice in the formation and implementation of legislation, policies and services which affect their lives.
92. It is crucial that women leaders have the opportunity to share their skills, experience and insights with others in Australia and abroad. It can be particularly difficult for women from different ethnic, religious and cultural backgrounds to participate in meetings and fora at a national and international level. 
Positive Developments

93. In March 2010, the Australian Government funded six new National Women’s Alliances to improve dialogue between women and the Australian Government on a range of policy issues including violence against women, issues facing Aboriginal and Torres Strait Islander women, women in rural region settings and immigrant and refugee women. The Australian Government has also announced specific funding for the Alliance and UNIFEM Australia to coordinate, promote and hold a range of events to mark the centenary of International Women’s Day.

94. The Australian Government announced grants to 117 organisations under the 2010-11 Sport Leadership Grants and Scholarships for Women program, which provides grants and scholarships in the areas of coaching, officiating, governance, management, administration, communications and the media.
95. Nongovernment organisations have coordinated and produced a detailed Shadow Report to the Australian Government’s sixth and seventh reports and continue to participate actively in policy formation despite limited resources.
96. The Australian Government has funded NGO delegates, including specific positions for Aboriginal and Torres Strait Islander Women on the Australian Government Delegation to the UN Commission on the Status of Women. 
Challenges
97. Non government women’s services and organisations are not adequately funded to provide policy advice to government.

	Recommendation Eight for Concluding Observations
· That the Australian Government be congratulated for funding women’s nongovernment organisations to provide a Shadow Report to the Committee and  commended for funding six women’s alliances to provide expert policy advice to Government. 

· That the Australian Government specifically and adequately support women’s organisations and representatives to participate fully in local, national, regional and international policy and decision-making processes.
· That the Australian Government ensure policy development includes meaningful and ongoing consultation with grassroots communities, women’s organisations and women’s alliances.
· That the Australian Government ensure all Australian delegations to regional or international intergovernmental bodies reflect the diversity of women in Australia.


6 Preventing violence against women and sexual harassment 

6.1 Putting an end to violence against women

98. Many women in Australia continue to experience violence as an everyday reality. Almost every week in Australia, one woman is killed by her current or former partner, often after a history of domestic violence.
 Intimate partner homicides account for just over one-fifth of all homicides.
 Research from the State of Victoria confirms that domestic violence is the leading contributor to death, disability and illness of women in Victoria under the age of 45.

Positive Developments 
99. It is commendable that the Australian Government has taken a ‘zero tolerance’ approach to violence against women and has committed to a National Plan to address the problem. 
100. The National Plan to Reduce Violence against Women and their Children and its first three-year Action Plan are currently being developed by the Council of Australian Governments. The Plan when finalised, will be the first national plan for an Australian Government to address violence against women, and will be a significant step forward in addressing this important area of concern.

Challenges
101. In order to be effective, a National Plan must create national structures which ensure cooperation and consistency across all Australian jurisdictions.
 International research and experience suggests a national-level body, with a strong mandate, should drive the implementation and further development of the National Plan.

102. Services established to respond to the needs of women experiencing violence, including legal services, must be adequately funded and properly supported. 
	Recommendation Nine for Concluding Observations
· That the Australian Government be congratulated for initiating a new national approach to violence against women.
· That the Australian Government ensure both national structures and adequate Commonwealth funding are put in place to support coordinated and strategic implementation of the National Plan to Reduce Violence Against Women across jurisdictions and sectors.
· That the Australian Government nominate and fund a suitable independent statutory office to monitor and inform the development of the National Plan. Monitoring should contribute to the development of a national research and education agenda and promote best practices.
· That the Australian Government ensure services responding to the needs of women and girls who have experienced violence are adequately funded as an urgent priority.
· That the Australian Government adequately resource independent advocacy organisations and representatives to contribute to the development and evaluation of the National Plan.
· That the Australian Government invite the UN Special Rapporteur on Violence Against Women to visit Australia to contribute to independent monitoring of the nation’s ‘zero tolerance’ approach to gender-based violence.


6.2 Preventing sexual harassment 
(Art 11: Work)
103. Sexual harassment remains a chronic problem in Australian workplaces, despite being outlawed for over 25 years.
104. Every year, sexual harassment is one of the most common grounds of complaint under the SDA.

105. The proliferation of new technologies – such as mobile phones and social networking websites – is also creating new mediums where sexual harassment can occur. 
Positive developments

106. The Australian Government has accepted a number of the Senate Committee’s recommendations from the Inquiry into the Effectiveness of the Sex Discrimination Act relating to sexual harassment. The proposed changes to the SDA will greatly improve the protection available for women who experience sexual harassment at work or in schools.

107. The Australian Government has also agreed to consider amending the SDA to include a general prohibition against sexual harassment in any area of public life, as recommended by the Senate Committee’s Inquiry into the Effectiveness of the Sex Discrimination Act and as part of the proposed consolidation of federal discrimination laws. 

Challenges
108. The proposed changes to the SDA have not yet been passed by the Australian Parliament and therefore are not part of Australian law.  

109. There is a need for a coordinated and adequately funded strategy to drive down the incidence of sexual harassment involving key government agencies including the Commission, the Equal Opportunity for Women in the Workplace Agency, Fair Work Australia, employers, unions and civil society groups. 

	Recommendation Ten for Concluding Observations
· That the Australian Government amend the SDA to provide greater protection from sexual harassment for students and workers, as proposed by the Australian Government in its response to the review conducted by the Senate Committee. 
· That the Australian Government strengthen the powers of the Sex Discrimination Commissioner by inserting into the SDA a function for the Commissioner to initiate investigations within Australian workplaces without requiring an individual complaint, in order to drive down the incidence of sexual harassment.

· That the Australian Government develop and implement a national Sexual Harassment Prevention Strategy to assist all employers and workers understand their rights and responsibilities in relation to sexual harassment. The strategy should focus on prevention and education with key roles for the Equal Opportunity in the Workplace Agency, the Sex Discrimination Commissioner/Australian Human Rights Commission and Fair Work Australia.



7 Strengthening gender equality laws, agencies and monitoring

7.1 Building gender equality machinery 
(Art 2: Obligations to eliminate discrimination; Art 3: Advancement of women)
110. Government systems and agencies are most effective in promoting gender equality when they are located at a high level within the national decision-making hierarchy to influence government policy. 

111. Gender equality machinery must have a clear mandate and functional responsibility and be linked to civil society groups that support the advancement of women’s rights.  National machinery must have adequate human and financial resources and be accountable to the public.

Positive developments

112. Since 2007, the Australian Government has initiated a number of important reviews that have considered how to strengthen Australia’s gender equality machinery. In particular, the Government has initiated reviews into the SDA the Equal Opportunity for Women in the Workplace Act 1999 (Cth) and an inquiry into closing the gender pay gap. 

Challenges

113. At present, responsibility for gender equality is shared between a number of Government Agencies and there are no formal agreements in place to ensure a consistent implementation of CEDAW. The laws that underpin the various agencies are inconsistent and may lead to confusion, increased enforcement costs and reduced impact. 
114. There is a need for reform to provide greater clarity around roles and responsibilities and to coordinate action towards gender equality.
	Recommendation Eleven for Concluding Observations
· That the Australian Government improve the quality of government decision-making and policy-making relating to women by ensuring that the federal Office for Women is adequately funded and has influence at the highest level of government.

· That the Australian Government strengthen the independent agencies that contribute to gender equality, including the Equal Opportunity for Women in the Workplace Agency and the Australian Human Rights Commission.
· That the Australian Government promote concrete measures such as setting targets to increase the proportion of women running for election and entering both houses of federal Parliament.



7.2 Improving gender equality legislation 
(Art 2: Obligations to eliminate discrimination against women; Art 3: Advancement of Women)
7.2.1 Sex Discrimination Act 1984 (Cth)
115. The operation of the SDA over the last 25 years shows that there are some serious limitations with the current form and content of Australia’s gender equality legislation. This was confirmed when the Senate Legal and Constitutional Committee reviewed the SDA  in 2009. Evidence presented to the Committee suggested that while the SDA has had an impact on the most overt forms of sex discrimination, it has been less successful in addressing systemic discrimination. 
116. It is also widely acknowledged that the SDA does not fully implement Australia’s international legal obligations, particularly under CEDAW.
Positive Developments 

117. In its report of December 2009, the Committee made a suite of recommendations designed to ensure the SDA can continue to progress gender equality in Australia. These recommendations were also endorsed by the House of Representatives Inquiry into Pay Equity in 2009. 
118. The Australian Government responded to the SDA review in April 2010. The Government’s proposed immediate action would:
· ensure that the protection from discrimination provided by the SDA applies equally to women and men
· establish breastfeeding as a separate ground of discrimination
· provide greater protection from sexual harassment for students and workers
· extend protection from discrimination on the grounds of family and caring responsibilities to both women and men in all areas of employment.

119. On 24 June 2009, the Australian Government introduced the Sex Discrimination Amendment Bill 2010 (Cth) into the Australia Parliament to give effect to this first stage of reform.

120. The Australian Government has stated that it will give further consideration to implementing the outstanding recommendations of the SDA Review as part of the proposed consolidation of federal discrimination laws. The consolidation of federal discrimination laws is one of the outcomes of the Australian Government’s Response to the National Human Rights Consultation.

Challenges

121. The Sex Discrimination Amendment Bill 2010 has not yet been passed by the Australian Parliament and therefore is not part of Australian law.

122. The process for the consolidation of federal discrimination laws has commenced but the outcome of the process is yet to be determined. 

	Recommendation Twelve for Concluding Observations
· That the Australian Government implement its response to the Senate Legal and Constitutional Committee’s Report into the Effectiveness of the Sex Discrimination Act 1984 (Cth).

· That the Australian Government amend the SDA to insert a function for the Sex Discrimination Commissioner to commence self-initiated investigations for alleged breaches of the SDA, without requiring an individual complaint.


7.2.2 Equal Opportunity for Women in the Workplace Act 1999

123. Women continue to experience discrimination in the paid workforce. This is demonstrated by the level of women’s workforce participation, particularly women with young children, the gender gap in pay, the level of women’s representation in management and leadership positions, complaints of pregnancy discrimination and the prevalence of sexual harassment.

124. The Equal Opportunity in the Workplace Act (EOWW Act) plays a crucial role in promoting and progressing gender equality in Australian workplaces. 
Positive developments

125. In 2009, the Australian Government Office for Women conducted a review of the EOWW Act 
Challenges 

126. The outcome of the review of the EOWW Act is not yet known.

	Recommendation Thirteen for Concluding Observations
· That the Australian Government amend the EOWW Act to change its name to the Gender Equality in the Workplace Act and rename the Equal Opportunity in the Workplace Agency as the Gender Equality in the Workplace Agency.

· That the Australian Government amend the EOWW Act to include the achievement of gender equality as a key object of the Act.

· That the Australian Government amend the EOWW Act to cover Australian Government departments and statutory agencies with 100 employees or more.

· That the Australian Government amend the EOWW Act to include pay equity as a separate ‘employment matter’.

· That the Australian Government ensure the Equal Opportunity in the Workplace Agency receives adequate funding to properly fulfill its statutory mandate.


7.3 Monitoring progress towards gender equality 
(Art 2: Obligations to eliminate discrimination: Art 3: Advancement of women)

127. A key part of the national gender machinery of the country is the setting of indicators of progress, data collection, benchmarking, monitoring and evaluation of progress. 

128. Regular independent monitoring and reporting against an integrated set of national gender equality indicators provides an evidence-based assessment of progress towards gender equality, benchmarked over time.
Positive developments

129. The Australian Government is currently working with the Australian Bureau of Statistics (ABS) to develop a set of gender equality indicators that will enable both Government and the community to measure progress towards gender equality in Australian society.
130. The Australian Government has also commenced work to develop an access point to key gender data on the ABS website 
Challenges
131. There is currently no formal arrangement in place for an independent agency to report to Parliament and the Australian public on progress towards achieving gender equality across a broad range of national indicators.
	Recommendation Fourteen for Concluding Observations
· That the Australian Government amend the SDA to require the Sex Discrimination Commissioner to monitor progress towards eliminating sex discrimination and achieving gender equality and report to the Australian Parliament every two years.

· That the Australian Government ensure the Australian Bureau of Statistics is adequately resourced and required to generate gender-disaggregated data and analysis to enable independent monitoring of progress towards gender equality.


7.4 Human rights and equality protection 
(Art 2: Obligations to eliminate discrimination)
132. Australia has strong traditions of liberal democracy, an independent judiciary and a robust media. Our largely harmonious and prosperous society can mask systemic weaknesses and gaps in the protection of human rights in Australia. These weaknesses are compounded by a federated structure with responsibilities split between federal, state / territory and local governments. 

133. In 2009, the Australian Government convened a national consultation on human rights which concluded that there is a patchwork of protection in Australia with “its inadequacies... felt most keenly by the marginalised and the vulnerable’ and with the ‘current legal and institutional framework fall[ing]short of th[e] commitment to respect, protect and fulfil human rights”.
 

134. While Australia has a strong record of ratification of human rights treaties, including CEDAW, there remains an ‘implementation gap’ at the domestic level.
 The Australian Constitution and common law provides limited human rights protection.
The absence of an entrenched guarantee of equality / non-discrimination in the Constitution is of particular concern.
 While there are federal, state and territory discrimination laws, there are inconsistencies between them and their coverage is not comprehensive. 

135. There is no other comprehensive human rights protection legislation and access to remedies for human rights breaches is accordingly very limited.

136. Resources to the Australian Human Rights Commission have not kept pace with demand for its services, with the six statutory offices which constitute the Commission currently filled by four individuals and substantial increases in complaint handling loads having led to backlogs in complaint handling.

Positive developments

137. In November 2008, the Australian Government ratified the Optional Protocol to CEDAW.

138. The Australian Government, in partnership with the Australian Human Rights Commission has published an educational resource on CEDAW.
 
139. The Australian Government has also taken a lead role in commencing negotiations for securing the independent participation of national human rights institutions at the United Nations Commission on the Status of Women. 

140. In April 2010, the Australian Government released the Australian Human Rights Framework in response to the recent National Human Rights Consultation. The framework includes a number of new measures, parliamentary review processes and legislative reform which will significantly improve the protection of human rights, including the right to equality, in Australia. 

Challenges 

141. Australia has yet to remove its reservations under CEDAW.

142. The measures announced by the Australian Government in response to the National Human Rights Consultation will not address all of the existing weaknesses in human rights protection in Australia.
	Recommendation Fifteen for Concluding Observations
· That the Australian Government be congratulated for acceding to the Optional Protocol to CEDAW.

· That the Australian Government remove Australia’s reservations under CEDAW.

· That the Australian Government continue to support the Australian Human Rights Commission and other national human rights institutions to secure independent participation status at the United Nations Commission on the Status of Women.

· That the Australian Government commence a process of constitutional reform to protect the principle of equality for all people in Australia.
· That the Australian Government fully incorporate into Australian law its human rights obligations, including through the adoption of a federal Human Rights Act.
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� Australia has four federal anti-discrimination laws, as identified in note 1 above. The particular grounds of unlawful discrimination covered under federal anti-discrimination law are: race, colour, descent or national or ethnic origin; sex; marital status; pregnancy or potential pregnancy; family responsibilities; disability; people with disabilities in possession of palliative or therapeutic devices or auxiliary aids; people with disabilities accompanied by an interpreter, reader, assistant or carer; a person with a disability accompanied by a guide dog or an ‘assistance animal’; and age. Also falling within the definition of ‘unlawful discrimination’ is: offensive behaviour based on racial hatred; sexual harassment; harassment of people with disabilities; and victimisation and several criminal offences relating to discrimination.


Federal human rights and anti-discrimination law provides for the Commission to investigate and resolve complaints of discrimination and breaches of human rights. Over the past five years the number of complaints the Commission has received has increased by 81 percent. �Unlike equivalent legislation in Australia’s states and territories, federal anti-discrimination laws do not provide enforceable protection against discrimination on the basis of attributes such as religion, political beliefs, sexual orientation/ preference, sexuality/transgender, trade union activities, nationality, occupation, medical record and criminal record.


In 2009, the UN Human Rights Committee stated that it was ‘concerned that the rights to equality and non-discrimination are not comprehensively protected in Australia in federal law’ and recommended that Australia ‘adopt Federal legislation, covering all grounds and areas of discrimination to provide comprehensive protection for the rights to equality and discrimination’: UN Human Rights Committee, Concluding Observations: Australia (2009), para 12. Similar concerns have been raised by the UN Committee on Economic, Social and Cultural Rights, which recommended in 2009 that Australia ‘enact federal legislation to comprehensively protect the rights to equality and non-discrimination on all the prohibited grounds’: UN Committee on Economic, Social and Cultural Rights, Concluding Observations: Australia (2009), para 14. 


There are also gaps in the protections that are provided by the existing federal anti-discrimination laws. For example, the Sex Discrimination Act falls well short of achieving comprehensive protection in CEDAW. The protection provided to men and women varies, and protection against discrimination on the grounds of family responsibilities (being limited to direct discrimination that results in dismissal from employment) is minimal when compared to other areas of discrimination. Similarly, the Racial Discrimination Act does not provide protection against discrimination and other unlawful conduct on the ground of religion.


A number of practical obstacles further limit the effectiveness of current federal anti-discrimination laws. For example, the various tests for direct discrimination incorporate a requirement that an applicant establish less favourable treatment compared with a hypothetical ‘comparator’. The practical application of the comparator, however, has proved problematic due to difficulties in constructing the same or similar circumstances for carrying out the comparison. Practical difficulties also arise in relation to proving indirect discrimination. Under the Disability Discrimination Act, for example, applicants must establish that they have been required to comply with an unreasonable requirement or condition with which they cannot comply, but with which a substantially higher proportion of persons without their disability can comply. This has raised difficulties and uncertainties where, for example, an applicant can technically comply with the relevant requirement, but with additional hardships not experienced by other persons without their disability.


In addition, despite widely recognised difficulties in proving discrimination, current federal laws generally require the applicant to carry the onus of proof in relation to all elements of discrimination. This is despite the reality that information relating to causation (such as the respondent’s basis for treating the applicant in a particular way) is typically within the control of the respondent, not the applicant. 


Further, each of the laws establishes a proscriptive, negative-based standard. Discriminatory conduct is prohibited, rather than non-discriminatory or other positive conduct being required. Federal anti-discrimination laws lack positive obligations to promote equality


� The Commission has not had a full time Race Discrimination Commissioner since 1999. At present, the Commission’s President also undertakes the statutory functions of the Human Rights Commissioner, and the Disability Discrimination Commissioner undertakes the statutory functions of the Race Discrimination Commissioner. For further information on the long term funding issues that the Commission has faced over the past decade see: Australian Human Rights Commission, Submission to the Joint Committee of Public Accounts and Audit Inquiry on the Effects of the ongoing Efficiency Dividend on Smaller Public Sector Agencies (2008). At  � HYPERLINK "http://www.hreoc.gov.au/legal/submissions/2008/20080729_efficiency_dividend.html" �http://humanrights.gov.au/legal/submissions/2008/20080729_efficiency_dividend.html� (viewed 30 June 2010)


� The Hon Tanya Plibersek, MP. Minister for the Status of Women and The Hon Robert McClelland MP, Attorney-General, Australia comes in from the cold on Women's rights’ (Media Release 24 November 2008). At www.tanyaplibersek.fahcsia.gov.au/mediareleases/2008/Pages/womens_rights_25nov08.aspx (viewed 30 June 2010)


� Australian Human Rights Commission and Australian Government Department of Families, Housing, Community Services and Indigenous Affairs, Women’s Human Rights: United Nations Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). At � HYPERLINK "http://humanrights.gov.au/sex_discrimination/publication/CEDAW/index.html" ��http://humanrights.gov.au/sex_discrimination/publication/CEDAW/index.html� (viewed 30 June 2010)
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