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1

Introduction

In September 2012, the Australian Government commenced transferring asylum
seekers who arrived in Australia by boat to Nauru, and in November 2012, transfers
commenced to Manus Island in Papua New Guinea (PNG). Those asylum seekers’
claims for protection will be processed under the laws of those third countries. The
transfers follow the release of the report of the Expert Panel on Asylum Seekers on
13 August 2012, amendments to the Migration Act 1958 (Cth) (Migration Act), the
designations of Nauru and PNG as ‘regional processing countries’, and the adoption
of Memoranda of Understanding between the governments of Australia and Nauru
and Australia and PNG.
The Commission recognises the importance of effective border management and
recognises that Australia has a right as a sovereign State to exclude non-citizens
from its territory. However, Australia also has international obligations in relation to
asylum seekers who come here, including those who arrive by boat, which must be
observed in its border management practices.1
This paper provides a brief outline of the recent changes and highlights the key
human rights concerns raised by the third country processing regime, including:










the Australian Government’s approach to human rights in the designations of
Nauru and PNG as ‘regional processing countries’
the differential treatment of asylum seekers based on their mode of arrival
the potential for breaches of Australia’s non-refoulement obligations
the potential that asylum seekers will be subjected to arbitrary detention
conditions for asylum seekers on Nauru and Manus Island
the detention of child asylum seekers
the impact on families, including potential separation
the situation of unaccompanied children
the lack of robust independent monitoring mechanisms.

This paper also briefly outlines key human rights concerns relating to asylum seekers
who are subject to third country transfer but who remain in Australia, including the
denial of work rights for asylum seekers permitted to reside in the Australian
community on bridging visas.
The Parliamentary Joint Committee on Human Rights (JCHR) is currently inquiring
into the package of legislation which creates the third country processing regime.
Further details of the relevant international human rights obligations and the
Commission’s concerns regarding Australia’s fulfilment of them can be found in the
Commission’s submission to that inquiry.2

2

Background

2.1

Report of the Expert Panel on Asylum Seekers

The Expert Panel on Asylum Seekers was appointed by the Prime Minister in June
2012. It was tasked with recommending policy options to prevent asylum seekers
3
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risking their lives on boat journeys to Australia. The Expert Panel published its report
on 13 August 2012.3 The Commission’s submission to the Expert Panel is available
here.4 The Australian Government has taken steps to implement some of the Expert
Panel’s 22 recommendations, including doubling Australia’s refugee resettlement
commitment from 6,000 to 12,000 places, and passing legislation to enable third
country processing arrangements.
The Expert Panel’s report is underpinned by the ‘no advantage’ principle – the idea
that asylum seekers should gain no benefit by engaging people smugglers to arrange
their passage to Australia by boat, instead of waiting in another country to have their
claims assessed, and a durable solution provided, if they are found to be refugees.
The Commission has a number of concerns regarding the ‘no advantage’ principle,
as outlined in its submission to the JCHR (see section 11.2).5

2.2

Legislation to allow third country processing of asylum
seekers’ claims for protection

On 18 August 2012, the Migration Legislation Amendment (Regional Processing and
Other Measures) Act 2012 (Cth) (the Amendment Act) commenced, amending the
Migration Act and the Immigration (Guardianship of Children) Act 1946 (Cth) (IGOC
Act).
The amendments allow the Minister for Immigration and Citizenship to make a further
legislative instrument which designates a country as a ‘regional processing country’.6
The legislation provides that asylum seekers who have arrived unauthorised in
Australia’s excised offshore territory on or after 13 August 2012 must be sent to a
‘regional processing country’ as soon as practicable, unless the Minister exercises his
discretion to determine that a person does not have to be transferred.7 In exercising
the power to designate a country as a ‘regional processing country’, the only
condition is that the Minister thinks that the designation is in the national interest.8
The amendments also mean that mandatory detention of ‘unlawful non-citizens’
under the Migration Act has been extended to arrivals at ‘excised offshore places’, as
well as the Australian mainland.9
The legislation also amended the IGOC Act.10 The IGOC Act provides that the
Minister for Immigration is the guardian of unaccompanied children who arrive in
Australia seeking asylum.11 The effect of the amendments is that the Minister no
longer needs to consent in writing to the removal of an unaccompanied child from
Australia to a ‘regional processing country’.
For further details on the legislation, see the Commission’s submission to the JCHR
(section 3).12

2.3

Bill to extend the scope of asylum seekers’ liability for
transfer to third countries

On 31 October 2012, the Migration Amendment (Unauthorised Maritime Arrivals and
Other Measures) Bill 2012 was introduced into the House of Representatives. The
Senate Legal and Constitutional Affairs Committee conducted an inquiry into the Bill
4
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and reported on 25 February 2013. The Commission made a submission to this
inquiry, recommending that the Bill not be passed.13
The Bill seeks to amend the Migration Act to give asylum seekers who reach
anywhere on the Australian mainland by boat, without authorisation, the same status
under domestic law as those who arrive at an ‘excised offshore place’.14 The effect
would be that asylum seekers who arrive by boat on the Australian mainland would
also be liable for transfer to a third country.
The Bill provides an express power for the Minister to vary or revoke a determination
that a person is exempt from transfer to a third country.15 This means that at any time,
an asylum seeker or refugee living in the Australian community while awaiting the
resolution of their case could be un-exempted and transferred to a third country.
The Bill also provides for a person who has been brought to Australia from a third
country for a temporary purpose, such as medical treatment, to be returned to the
third country even if they have already been recognised as a refugee.16

2.4

Agreements reached with the Governments of Nauru and
Papua New Guinea

On 29 August 2012 the Governments of Australia and Nauru signed a Memorandum
of Understanding (MOU) ‘Relating to the Transfer to and Assessment of Persons in
Nauru, and Related Issues’.17
On 8 September 2012 the Governments of Australia and PNG signed an MOU
‘Relating to the Transfer to and Assessment of Persons in Papua New Guinea, and
Related Issues’.18
Neither MOU specifies which country has responsibility for the processing of the
claims of transferred asylum seekers. Nor does either provide details as to how the
respective governments understand the apportionment of legal responsibilities.

2.5

Designation of Nauru and Papua New Guinea as ‘regional
processing countries’

On 10 September 2012 the former Minister for Immigration and Citizenship, The Hon
Chris Bowen MP, signed a legislative instrument designating Nauru as a ‘regional
processing country’ under the Migration Act. The Minister tabled the instrument and
accompanying documents in Parliament, including his statement of reasons for
thinking that the designation was in the national interest. On 12 September 2012, the
designation of Nauru came into effect, having been approved by both Houses of
Parliament.
On 9 October 2012, the former Minister signed a legislative instrument designating
PNG as a ‘regional processing country’ and tabled the legislative instrument and the
accompanying documents in Parliament. On 10 October 2012, the designation of
PNG came into effect, having been approved by both Houses of Parliament.
Further details of the designations and accompanying documents can be found in the
Commission’s submission to the JCHR (see section 7).19
5
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2.6

Transfer of asylum seekers to Nauru and Papua New Guinea

On 13 September 2012, the first group of asylum seekers was transferred from
Christmas Island to Nauru. As of mid-March 2013, there were around 400 asylum
seekers detained at the regional processing centre on Nauru.
Processing of asylum seekers’ claims for protection under Nauruan law commenced
in late March 2013, around six months after the first asylum seekers were transferred
to Nauru.
The first group of asylum seekers transferred from Australia to PNG arrived on
Manus Island on 21 November 2012. As of mid-March 2013, there were around 250
asylum seekers detained at the regional processing centre on Manus Island,
including around 30 children.
The Australian Government has given no indication as to when processing of asylum
seekers’ claims will begin on Manus Island.

3

Australia’s international obligations to asylum seekers
subject to third country transfer

The Australian Government has international obligations in respect of asylum
seekers and refugees under a number of treaties to which it is a party. These include
the International Covenant on Civil and Political Rights (ICCPR), the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the
Rights of the Child (CRC), the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (CAT) and the Refugee Convention. 20
It is clear that Australia’s international human rights obligations apply while asylum
seekers are detained in Australia (including on Christmas Island), and during their
transfer to a third country. As a matter of international law, Australia’s human rights
obligations may also extend to its actions outside Australian territory.21 If Australia
has ‘effective control’ over the treatment of asylum seekers whom it has transferred
to another country, then it is obliged to continue to treat them consistently with the
human rights obligations it has agreed to be bound by.22
Even if Australia does not have effective control over a situation in another State’s
territory, it cannot avoid its own international law obligations by transferring asylum
seekers to that third country; Australia may remain liable for the consequences of its
action of transferring them.23 For example, a State Party will be responsible for extraterritorial violations of the ICCPR if its actions expose a person to a ‘real risk’ that his
or her rights will be violated, and this risk could reasonably have been anticipated by
the State.24
In particular, the Australian Government has obligations not to send any person to a
country where they are at a real risk of arbitrary deprivation of life, torture or cruel,
inhuman or degrading treatment or punishment (non-refoulement obligations).Nonrefoulement obligations extend to ensuring a person is not sent to a country which
might in turn send that person to a country where they face such a risk.
For further details, see the Commission’s submission to the JCHR (section 5.1).25
6
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4

Key human rights concerns with the third country processing
regime

The Commission is concerned that the treatment of asylum seekers under the third
country processing regime may lead to breaches of their fundamental human rights
under a number of the treaties to which Australia is a party.
The Commission’s key concerns are discussed in the following sections. Further
details can be found in the Commission’s submission to the JCHR.26

4.1

Designation of ‘regional processing countries’

The Commission is concerned that the requirements for designating countries as
‘regional processing countries’, as well as the actual designations, appear to intend
to make compliance with Australia’s international human rights obligations
discretionary.
The requirement for designating a country is simply that it is in the national interest.27
The former Minister for Immigration and Citizenship said in his statements of reasons
tabled in Parliament that even if the designations of Nauru and PNG were
inconsistent with Australia’s international obligations, he considered that they were
nonetheless in the national interest.28
The documents tabled with the instruments of designation of Nauru and PNG
included letters from the United Nations High Commissioner for Refugees
(UNHCR).29 These letters expressed concerns that neither Nauru nor PNG had the
ability to process asylum applications in compliance with international human rights
law. Despite the UNHCR’s concerns, the former Minister proceeded with the
designations.
For further details, see section 7 of the Commission’s submission to the JCHR.30

4.2

Australia’s non-refoulement obligations

The Commission is concerned that the third country processing arrangements may
not protect asylum seekers from refoulement in accordance with Australia’s
obligations under the ICCPR, CRC, CAT and the Refugee Convention. Australia’s
non-refoulement obligations prohibit the removal of anyone from Australia to a
country where they are in danger of death, torture or other mistreatment, including
arbitrary detention.31
The former Minister for Immigration and Citizenship stated that the third country
processing arrangements are compatible with Australia’s non-refoulement obligations
because the Minister has the discretion to consider assurances from a country that it
will not send asylum seekers to another country where they are at risk of
refoulement, and the Minister has the discretion to exempt a person from being
transferred to a ‘regional processing country’ if issues arise in relation to obligations
under CAT or the ICCPR.32
The Commission’s view is that these discretionary powers may not provide adequate
safeguards against breaches by the Australian Government of its non-refoulement
7
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obligations. Broad and non-compellable discretionary powers leave it up to the
Minister of the day to decide whether or not to expose individual asylum seekers to
the risk of violations of their human rights.
In addition, the principle of non-refoulement under the Refugee Convention requires
States to provide asylum seekers with effective access to ‘fair and efficient asylum
procedures’.33 The Commission is concerned that appropriate procedures and
safeguards for determining refugee status may not be provided in Nauru and PNG.
After six months, processing in Nauru is just beginning and it is still not clear when it
will begin in PNG.
See further, section 8 of the Commission’s submission to the JCHR.34

4.3

Differential treatment of asylum seekers based on their mode
of arrival

The Commission is concerned that the third country processing arrangements treat
asylum seekers differently based on their mode of arrival in Australia. This may
breach article 26 of the ICCPR, which protects the right to equality and nondiscrimination. In order for differential treatment to avoid being discriminatory under
the ICCPR, the criteria for the differentiation must be ‘reasonable and objective’ and
the aim must be ‘to achieve a purpose which is legitimate under the Covenant’.35
The Commission agrees that preventing the loss of lives at sea is a legitimate
purpose under the ICCPR, particularly in light of article 6 which protects the right to
life. However, to the extent that the aim of the Australian Government’s differential
treatment of maritime asylum seekers is said to be prevention of loss of life, the
Commission is concerned that the measures adopted are not a ‘reasonable’
response to this problem for the purposes of article 26 of the ICCPR.
The impact of the Australian Government’s response has much wider implications
than addressing the immediate risk to the safety of certain asylum seekers at sea.
The effect of the third country processing regime is to deny asylum seekers who
arrive in Australia by boat access to the Australian system of processing of protection
claims, and instead subject them to a processing regime which places them at risk of
human rights violations.
In addition to the prohibition on discrimination under the ICCPR, the Refugee
Convention (article 31) prohibits States Parties from penalising asylum seekers on
account of their unauthorised arrival when they are coming directly from a territory
where their life or freedom was threatened.36 This prohibition ‘denies governments
the right to subject refugees to any detriment for reasons of their unauthorized entry
or presence in the asylum country’.37
As mentioned above, the third country processing regime creates the significant risk
of violations of the human rights of those who seek asylum in Australia by boat. The
Commission considers that this differential treatment may be inconsistent with
Australia’s obligations under article 31 of the Refugee Convention.
See further, section 9 of the Commission’s submission to the JCHR.38
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4.4

Arbitrary detention of asylum seekers

The Commission is concerned about the detention of thousands of asylum seekers in
Australia, on Nauru and on Manus Island, PNG. Most asylum seekers subject to third
country transfer are held in closed immigration detention facilities on Christmas
Island or the Australian mainland, while some are permitted to reside in community
detention or in the community on bridging visas. As of 31 January 2013, there were
5697 people in immigration detention facilities in Australia, most of whom were
asylum seekers who had arrived by boat.39 In addition, as of March 2013, over 650
asylum seekers had been transferred to detention facilities on Nauru and Manus
Island.
The Commission is concerned about the potential that these asylum seekers will be
subjected to arbitrary detention, in breach of Australia’s obligations under the ICCPR
and the CRC. In particular, the Commission is concerned about the following aspects
of Australia’s detention policy regarding asylum seekers who arrive by boat:


the fact that detention is mandatory and does not provide for individual
assessment of the necessity of detaining each person



the fact that there is no time limit on how long a person may be detained,
either in Australia or in a third country



the fact that some asylum seekers subject to third country transfer (or already
transferred to Nauru or Manus Island) have been detained for prolonged
periods, and the prospect that some may spend years in detention



the lack of judicial oversight of asylum seekers’ detention.

See further, section 11 of the Commission’s submission to the JCHR.40

4.5

Conditions of detention on Nauru and Manus Island

The Commission is concerned that asylum seekers transferred to regional
processing centres on Nauru and Manus Island are being exposed to conditions
which might breach Australia’s obligations under the ICCPR to ensure that persons
deprived of their liberty are treated with humanity and respect for their inherent
dignity.
For example, the Commission considers that detaining asylum seekers in temporary
facilities where some of them must live in tents, are subjected to harsh weather, have
very little privacy, and access to only very basic facilities, for a prolonged period of
time might breach the obligation to treat people with respect for the dignity of the
human person.
The harsh conditions of detention may also lead to breaches of other human rights,
such as rights to an adequate level of health care and to education.
See further, section 12 of the Commission’s submission to the JCHR.41
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4.6

Detention of children

The Commission is particularly concerned that as of March 2013 there were around
30 asylum seeker children being detained on Manus Island, having been transferred
by the Australian Government. Additionally, as of 31 January 2013, there were 1000
children in Australian immigration detention facilities, the vast majority of whom
arrived in Australia by boat as asylum seekers and are subject to third country
transfer.42
The detention of these children, which is mandatory and indefinite in nature,
breaches Australia’s obligations under the CRC to only detain children as a measure
of last resort and for the shortest appropriate period of time.
Additionally, the conditions of detention for child asylum seekers, particularly those
detained on Manus Island, may lead to breaches of other children’s rights, for
example their right to the highest attainable standard of health and access to health
care services, and their right to education.43
See further, section 13 of the Commission’s submission to the JCHR.44

4.7

Unaccompanied children

As of March 2013, the Commission understands that no unaccompanied children had
been transferred to Nauru or Manus Island. However, the Commission is concerned
that unaccompanied children who have arrived in Australia by boat since 13 August
2012 remain liable for transfer. If this was to occur, it may breach Australia’s
obligations under the CRC.
Unaccompanied children seeking asylum are particularly vulnerable and the CRC
requires the Australian Government to ensure that they receive special protection
and assistance.45
Effective guardianship is an important element of the care of unaccompanied
children. Under the Immigration (Guardianship of Children) Act 1946 (Cth), the
Minister for Immigration and Citizenship is the legal guardian of unaccompanied
children who arrive in Australia seeking asylum.46 Article 18(1) of the CRC states that
'the best interests of the child will be [the legal guardian's] basic concern'. This
suggests that, for a decision made by a person acting as an unaccompanied child’s
legal guardian, the best interests of that child must not only be a primary
consideration (as required by article 3 of the CRC), but the primary consideration. It
is difficult to see how transferring unaccompanied children to third countries such as
Nauru or Papua New Guinea for processing of their refugee claims could be in their
best interests.
Further, the Minister ceases to be the guardian of unaccompanied children who are
transferred from Australia to a third country.47 It is not yet clear what guardianship
arrangements will exist on Nauru or Manus Island for unaccompanied children
seeking asylum.
See further, section 13 of the Commission’s submission to the JCHR.48

10
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4.8

Impact on families

The Commission is concerned that there is the potential for asylum seekers with
family members in Australia to be transferred to third countries, thereby separating
families. If this was to occur, it could be inconsistent with the ICCPR and the CRC,
which provide that everyone has the right to freedom from arbitrary or unlawful
interference with their family.49
The Commission is also concerned that amendments to the Migration Regulations
1994 (Cth) make family reunion in Australia substantially more difficult for refugees
who arrived unauthorised by boat, including unaccompanied children. This may be
inconsistent with Australia’s obligations under the ICCPR and the CRC which include
protection of the family, treating the best interests of the child as a primary
consideration, and taking steps to support families to reunify.50
See further, section 13 of the Commission’s submission to the JCHR.51

4.9

Independent monitoring and oversight

The Commission is concerned about the lack of independent monitoring and
oversight of the conditions and treatment of asylum seekers transferred to third
countries by the Australian Government.
There is currently no body or mechanism with all of the features necessary to
effectively monitor the regional processing centres on Nauru and Manus Island to
ensure that international human rights standards are complied with.52 These features
would include independence from government, adequate funding, statutory powers,
and public reporting functions. See further, section 16.2 of the Commission’s
submission to the JCHR.53

5

People subject to third country transfer who remain in
Australia

As of March 2013 there are thousands of asylum seekers who have arrived in
Australia by boat since 13 August 2012 who are subject to third country transfer but
who remain in Australia because there is insufficient capacity on Nauru and Manus
Island. Some of those asylum seekers are detained in immigration detention facilities,
some have been placed in community detention, and others have been granted
bridging visas which allow them to reside in the community on a temporary basis.
As of 31 January 2013, there were 5697 people in immigration detention facilities in
Australia, most of whom were asylum seekers who had arrived by boat.54 As
discussed above, the Commission is concerned about the potential that these asylum
seekers will be subjected to arbitrary detention, in breach of Australia’s obligations
under the ICCPR and the CRC.
The Commission supports the use of community detention and bridging visas to
enable asylum seekers to live in the community while their refugee claims are
assessed. However, the Commission has some concerns about conditions for
asylum seekers who arrived after 13 August 2012 who are granted bridging visas.
11
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Those concerns are addressed in further detail in the Commission’s submission to
the JCHR, and include:


that asylum seekers on bridging visas do not have the right to work and are
only provided with ‘basic accommodation assistance, and limited financial
support’55



that asylum seekers found to be refugees will not be granted permanent
protection visas ‘until such time that they would have been resettled in
Australia after being processed in our region,’ potentially leaving refugees on
bridging visas with no work rights for years.56

See further, section 14 of the Commission’s submission to the JCHR.57
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